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Hackett,  Exr.,  v.  Milnor,  Appellant. 

Will — Congtruction — Power  qf  sale. 

Testatrix  gave  her  whole  estate  to  three  of  her  daughters,  naming  them, 
for  life,  and  upon  the  death  of  each  of  them  to  the  suryivor  or  suryivors. 
Upon  the  death  of  the  last  survivor,  if  any  surplus  was  left  it  was  to  be 
divided  equally  among  her  other  children.  She  further  directed  as  fol- 
lows :  **  I  also  direct  ray  executor  by  and  with  the  advice,  consent  and 
approval  of  my  said  named  daughters  and  legatees,  if  he  shall  see  fit  at 
any  time  after  my  decease,  to  sell,  either  by  public  or  private  sale,  any  and 
all  the  real  estate  I  may  die  seized  of,  and  to  convey  and  make  tiUe  by 
deed  to  the  purchaser  or  purchasei*s  of  the  same,  and  pay  over  the  pro- 
ceeds to  my  said  daughters  and  legatees  above  named  for  their  use/^ 
Held,  that  a  deed  by  the  executor  and  the  two  surviving  daughters 
named  in  the  will  would  pass  a  good  title  to  the  real  estate. 

Argued  May  24, 1893.  Appeal,  No.  22,  July  T.,  1893,  by. 
defendant,  Harvey  G.  Milnor,  fi-om  judgment  of  C.  P.  Perry 
Co.,  April  T.,  1893,  No.  60,  on  case  stated  in  favor  of  plaintiff, 
James  B.  Hackett,  executor  of  Elizabeth  Hackett,  deceased. 
Before  Sterbett,  C.  J.,  Williams,  Mitchell,  Dean  and 
Thompson,  JJ. 

Case  stated  to  determine  validity  of  deed. 
The  case  stated  set  out  the  following  facts : 

Vol.  clvi— 1  (1) 
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Statement  of  Facts.  [156  Pa. 

^^  1.  Mrs.  Elizabeth  Hackett  made  her  last  will  and  testa* 
ment,  which  was  duly  admitted  to  probate  on  June  1, 1875,  in 
which  she  disposed  of  her  estate,  as  follows : 

^^  ^  First.  I  give  and  bequeath  to  my  three  daughters,  Eliza- 
beth, Rachel  and  Mary  Ellen,  all  my  estate,  real,  personal  and 
mixed,  of  every  kind,  description,  nature  and  quality  whatso- 
ever, to  have,  hold  and  enjoy  the  same,  with  the  rents,  profits 
and  income  thereof,  jointly  and  together,  so  long  as  they  shall 
live. — At  the  death  of  the  fii-st,  the  two  survivors  to  have  and 
use  the  same ;  at  the  death  of  the  second,  the  third  and  last 
survivor  to  have,  use  and  occupy  the  same  ;  and,  at  and  after 
the  death  of  the  third  and  last  of  my  said  daughters  above 
named,  if  any  surplus  is  left  and  remaining  over  and  above,  it  is 
my  will,  and  I  so  direct,  that  it  be  divided  equally  among  my 
other  children ;  and,  if  any  of  them  be  dead,  then  their  shai-e 
to  be  divided  among  their  children. 

"  *  Second.  I  direct  my  executor,  hereinafter  named,  to  collect 
all  bonds,  judgments,  notes,  due-bills,  book-accounts,  rents,  etc., 
due  and  owing  me,  and  pay  the  same  over  to  my  said  daughters 
above  named,  as  aforesaid,  for  their  use. 

"  '  Third.  I  also  direct  my  executor,  by  and  with  the  advice, 
consent  and  approval  of  my  said  named  daughters  and  legatees, 
if  he  shall  see  fit  at  any  time  after  my  decease,  to  sell,  either  by 
public  or  private  sale,  any  and  all  the  real  estate  I  may  die 
seized  of,  and  to  convey  and  make  title  by  deed  to  the  pur- 
chaser or  purchasers  of  the  same,  and  pay  over  the  proceeds  to  . 
my  said  daughters  and  legatees  above  named  for  their  use. 

"  '  Fourth.  It  is  not  that  I  have  any  less  maternal  love  for  my 
other  children,  than  for  my  three  daughters  above  named,  but 
they  are  all  settled  in  life  and  getting  along,  and  it  is  to  make 
suitable  provision  for  my  daughters  above  named,  who  have 
watched  over  and  taken  cai-e  of  me  during  these  many  yeai-s  of 
sickness  and  suffering. 

"  *  And,  lastly,  I  do  hereby  appoint  my  son,  James  B.  Hack- 
ett, the  executor  of  this  my  last  will  and  testament.' " 

"  2.  James  B.  Hackett,  who  was  appointed  in  said  will  as 
the  executor  thereof,  took  upon  himself  the  execution  of  said 
trust,  and  letters  testamentary  were  issued  to  him  in  due  form 
of  law. 

"  3.  At  the  date  of  the  execution  of  said  will  there  were  other 


Digitized  by  VjOOQlC 


HACKET1\  exr.,  v.  MILNOR,  AppeUant.  8 

1898.]  Statement  of  Facts — Opinion*  of  Court  below. 

ehildren  of  said  testatrix,  to  wit:  James  B.  Hackett,  the  execu- 
tor aforesaid,  Robert  Hackett,  C.  J.  Hackett  and  George 
Hackett,  and  Mrs.  Rebecca  S.  Marshall,  all  of  whom  are  now 
surviving,  and  the  children  of  a  deceased  daughter,  Mrs.  Mar- 
tha Jackson,  of  whom  one  son,  John,  still  survives. 

"  4.  Miss  Mary  Ellen  Hackett,  one  of  the  three  daughter 
named  in  the  will,  is  now  deceased. 

**5.  On  the  81st  day  of  Januarjs  1898,  James  B.  Hackett, 
executor  as  aforesaid,  and  Elizabeth  Hackett  and  Rachel  Hack- 
ett, the  two  surviving  daughters  named  in  the  said  will,  parties 
of  the  fii-st  part,  and  the  said  Harvey  G.  Milnor,  party  of  the 
second  part,  entered  into  a  written  agreement  by  which  the 
parties  of  the  first  part  agreed  '  to  sell  and  convey  to  the  party 
of  the  second  part,  his  heirs  and  assigns,  by  a  good  and  suffi- 
cient conveyance  and  title  in  law,  clear  of  all  incumbrances 
and  outstanding  titles '  certain  real  estate  of  decedent.  .  .  . 

"  6.  The  plaintiflP  tendered  to  the  defendant  a  deed  for  said 
premises,  duly  executed  by  himself  as  said  executor,  and  by  the 
said  Elizabeth  Hackett  and  Rachel  Hackett,  as  the  survivors  of 
the  three  daughters  named  in  said  will,  which  deed  the  defend- 
ant refused  to  accept,  as  a  deed  ^  clear  of  all  incumbrances  and 
outstanding  titles  ; '  alleging  as  the  defect  objected  to  (there 
being  no  incumbrances  otherwise)  that  there  would  be,  never- 
theless, an  outstanding  title  in  the  other  children  and  the  gi*and- 
child  of  said  testati'ix,  above  named  in  paragraph  No.  8." 

If  the  deed  conveyed  a  clear  title,  judgment  for  plaintiff ; 
otherwise,  judgment  for  defendant.  The  court  entered  judg- 
ment for  plaintiff  in  the  following  opinion  by  Lyons,  P.  J. : 

"  By  the  terms  of  the  will  of  Mrs.  Elizabeth  Hackett,  it  is 
evident  that  her  three  daughters,  Elizabeth,  Rachel  and  Mary 
Ellen,  were  the  primary  and  principal  objects  of  her  bounty. 
And  while  it  might  be  contended  that  in  the  first  clause  of  her 
will  she  only  gave  to  them  #a  life  estate,  yet  when  the  whole 
will  is  taken  into  consideration,  the  manifest  intention  of  the 
testatrix  was  to  give  to  her  three  daughters  above  named,  or  the 
survivors  or  survivor  of  them,  absolute  control  over  the  per- 
sonal estate  ;  and  the  only  limitation  on  their  power  over  the 
real  estate  was  the  discretion  given  to  the  executor  whether  he 
would  sell  the  real  estate  or  not.  The  executor  could  not  by 
the  terms  of  the  will  sell  the  real  estate  except  ^  by  and  with 


Digitized  by  VjOOQlC 


4  HACKETT,  exr.,  v.  MILNOR,  Appellant. 
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the  advice,  consent  and  approval '  of  the  said  daughters ;  nei- 
ther could  they  sell  it,  or  compel  the  executor  to  do  so,  unless 
'  he  shall  see  fit '  so  to  do. 

^'  One  of  the  said  daughters,  Mary  Ellen,  is  now  deceased. 
The  advice,  consent  and  approval  of  the  two  surviving  daugh- 
ters is  all  that  is  required  to  enable  the  executor  to  sell  aud 
convey  the  real  estate.  They  having  joined  with  the  executor 
in  the  agreement  to  grant,  sell  and  convey  the  real  estate  des- 
cribed in  the  case  stated,  and  also  in  the  deed  of  conveyance 
for  the  same — that  is  sufficient  evidence  of  their  advice,  consent 
and  approval  to  enable  the  executor  to  make  a  good  and  inde- 
feasible title  to  the  said  real  estate. 

^^  The  consent  and  approval  of  the  remaining  children  of  the 
testatrix  and  the  grandchild  is  not  necessary  to  the  validity  of 
the  title.  They  are  entitled  to  nothing  until  after  the  death 
of  the  last  survivor  of  the  three  daughters,  Elizabeth,  Rachel 
and  Mary  Ellen,  and  then  only  to  what  is  left.  There  is  no 
restriction  upon  the  daughtei's  above  named  as  to  the  use  they 
may  make  of  the  money  derived  from  the  bonds,  judgments, 
notes,  due  bills,  book  accounts,  rents,  etc.,  nor  are  they  restrict- 
ed in  the  use  to  which  the  money  aiising  from  the  sale  of  the 
real  estate  is  to  be  applied. 

"  The  executor  has  the  power  to  sell  if  he  sees  fit,  provided 
the  daughters  advise,  consent  and  approve — and  they  having 
joined  with  him  in  the  agreement  to  sell  and  convey,  and  also 
in  the  deed  of  conveyance,  the  court  is  of  the  opinion  that  a 
deed  duly  executed  by  James  B.  Hackett,  the  executor  of  Mrs. 
Elizabeth  Hackett,  and  the  said  surviving  daughters,  Elizabeth 
Hackett,  and  Rachel  Hackett,  is  a  good  and  sufficient  convey- 
ance and  title  in  law,  clear  of  all  incumbrances  and  outstand- 
ing title  under  the  facts  contained  in  the  case  stated  to  the 
estate  therein  described." 

Error  assigned  was,  entry  of  judgment  for  plaintiff. 

B.  F.  Junkin^  for  appellant. 

No  brief  or  argument  contra. 

Pbb  Curiam,  May  31, 1893: 

There  was  no  error  in  entering  judgment  for  the  plaintiff  in 
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this  case  stated.  All  that  can  be  profitably  said  on  the  ques- 
tions presented  will  be  found  in  the  opinion  of  the  learned  pres- 
ident of  the  common  pleas,  sent  up  with  the  record.  On  that 
opinion  we  affirm  the  judgment. 

In  the  third  item  of  her  will,  wherein  the  testatrix  directs 
her  "  executor  by  and  with  the  advice,  consent  and  approval  of 
my  said  named  daughters  and  legatees,  if  he  shall  see  fit,  at  any 
time  after  my  decease,  to  sell,"  etc.,  the  words,  "  said  named 
daughtera  and  legatees,"  evidently  refer  only  to  her  thi*ee  daugh- 
ters, Elizabeth,  Rachel  and  Mary  Ellen,  the  chief  objects  of  her 
bounty,  named  in  the  first  item.  The  expression  above  quoted 
is  merely  a  sort  of  double  designation  of  said  three  daughters. 
The  word  "  legatees  "  refera  to  them  alone,  and  was  not  intended 
to  include  otlier  legatees  for  whom  more  remote  provision  is 
made  in  the  will.     The  assignment  of  error  is  not  sustained. 

Judgment  affirmed. 


Smithy  et  al.,  Appellants,  v.  Reading  City  Passenger  Ry. 

street  railwaya — Enlargement  qf  powers — Lease— Title  to  act — Injunc- 
Uonr-Act  cf  March  22,  1887. 

Upon  an  appeal  from  a  refusal  to  grant  a  preliminary  injunction  to  re- 
strain a  dty  passenger  railway  company  from  leasing  its  road  to  a  molor 
power  company,  the  Supreme  Court  will  not  decide  whether  a  city  pas- 
senger railway  company,  without  power  under  its  charter  or  under  the 
general  laws  relating  to  city  passenger  railways  to  lease  its  line,  has  such 
power  by  implication  under  subdivision  8,  of  §  1,  of  the  act  of  March  22, 
1887,  P.  L.  8,  whicli  gives  to  motor  power  companies  the  power  **  to  lease 
the  property  and  franchises  of  passenger  railway  companies  and  operate 
them,'^  but  without  stating  in  the  title  of  the  act  a  purpose  to  enlarge  the 
powers  of  city  passenger  railways. 

Argued  May  24,  1893.  Appeal,  No.  25,  July  T.,  1893,  by 
plaintiffs,  George  Smith,  Jr.,  et  al.,  from  decree  of  C.  P.  Berks 
Co.,  Equity  Docket,  1893,  No.  571,  refusing  preliminary  in- 
junction. Befoi-e  Sterrett,  C.  J.,  Williams,  Mitchell, 
Dbak  and  Thompson,  J  J. 

Bill  to  restrain  leasing  of  street  railway. 

The  bill  alleges  that  the  Reading  City  Passenger  Railway 


156       5 
193    S33 


Digitized  by  VjOOQlC 


6  SMITH,  et  al.,  Appellants,  v.  READING  CITY  PASS.  B.Y. 

Statement  of  Facts.  [156  Pa. 

Co.  is  a  corporation  under  act  of  Dec.  18,  1873,  P.  L.  1874, 
463,  entitled  "  An  act  to  incorporate  the  Reading  City  Passen- 
ger Railway  Company,"  with  the  exclusive  power  to  construct  a 
street  passenger  railway  on  certain  streets  in  the  city  of  Reading ; 
and  that  under  the  powers  granted  to  it,  have  constructed  and 
maintained,  own  and  operate  certain  lines  of  railway  in  said 
city.  That  the  Reading  Traction  Co.  was  incorporated  under 
the  provisions  of  an  act  entitled,  "  An  act  to  provide  for  the 
incorporation  and  regulation  of  motor  power  companies  for 
operating  passenger  railways  by  cables,  electrical  and  other 
means,"  approved  March  22,  1887,  P.  L.  8,  and  that  it  does 
not  maintain,  own  or  operate  any  line  of  railway.  That  the 
plaintiffs  are  stockholders  of  the  Reading  City  Passenger  Rail- 
way Co.,  which  is  about  to  lease  and  transfer  to  the  Reading 
Traction  Co.,  its  successors  and  assigns,  all  its  railways,  real 
and  personal  property,  equipments,  appurtenances,  and  all  its 
rights,  privileges  and  franchises  necessary  to  operate  the  same, 
for  the  term  of  ninety-nine  years  from  April  1,  1893,  and  at 
the  end  of  said  term  to  sell  the  said  property  and  franchises  to 
the  said  Reading  Traction  Co.,  for  the  price  of  $700,000. 

That  the  said  corporators  of  the  Reading  Traction  Co.,  and  the 
other  stockholders  of  the  Reading  City  Passenger  Railway  Co. 
in  collusion  with  them,  for  the  purpose  of  obtaining  the  posses- 
sion, control  and  ownership  of  said  property  and  fmnchises  are 
pretending  that  it  is  necessary  to  have  the  Reading  Traction 
Co.  assume  control  of  said  property  and  franchises  under  the 
proposed  lease,  for  the  purpose  of  introducing  a  motor  power 
by  electricity,  when  in  truth  and  fact  the  Reading  City  Passen- 
ger Railway  Co.  has  full  power  and  authority  to  introduce  such 
power  by  electricity  by  virtue  of  "  An  act  to  provide  for  the 
incorporation  and  government  of  street  railway  companies  in 
this  commonwealth,"  approved  May  14,  1889,  P.  L.  211,  which 
the  Reading  City  Passenger  Railway  Co.  duly  accepted.  That 
the  price  proposed  to  be  paid  by  said  Reading  Traction  Co.  to 
the  Reading  City  Passenger  Railway  Co.  for  the  lease  and 
purchase  of  said  property  and  franchises,  is  not  a  full  and  ade- 
quate price  or  value  for  said  property  and  franchises,  and  that 
the  proposed  lease  and  sale  will  depreciate  the  stock  of  the 
Reading  City  Passenger  Railway  Co. 

That  the  said  the  Reading  City  Passenger  Railway  Co.  and 


Digitized  by  VjOOQlC 


SMITH,  et  al.,  AppeUants,  v.  READING  CITY  PASS.  RY.  7 
1893.]  Statement  of  Facts— Opinion  of  the  Court. 

its  officers,  have  no  authority  or  power  in  law  to  make  such 
transfer,  lease  and  sale,  and  by  attempting  so  to  do,  will  fur- 
nish reasons  for  a  forfeiture  and  annulment  of  the  charter  and 
privileges  of  said  company  at  the  instance  of  the  commonwealth. 

The  bill  prayed  that  an  injunction,  preliminary  until  final 
hearing,  and  perpetual  thereafter,  be  granted,  restraining  the 
Reading  City  Passenger  Railway  Co.  and  its  officers  from  mak- 
ing and  taking  any  further  steps  toward  the  making  of  any 
lease,  transfer  or  sale  whatever  of  said  railways,  real  and  per- 
sonal property,  to  the  said  Reading  Traction  Co. ;  and  also  re- 
straining the  officers  of  the  Reading  City  Passenger  Railway 
Co.,  and  the  judges  appointed  for  that  purpose,  from  holding 
the  election  of  the  stockholders  for  or  against  the  proposed 
lease  and  sale  of  the  property  and  franchises  to  the  Reading 
Traction  Co. 

A  preliminary  injunction  was  granted  but  afterwards  dis- 
solved by  the  coui-t  below  (in  an  opinion  by  McPheeson,  J., 
of  the  12th  judicial  district,  specially  presiding)  on  the  ground 
that  the  act  of  March  22,  1887,  P.  L.  8,  authorized  the  lease. 
Repoi-ted  in  2  Dist.  R.  490. 

Error  assigned  was  (3)  dissolution  of  injunction. 

Edward  Harvey^  J.  K.  Chant  and  2>.  N,  Schaeffer  with  him, 
for  appellants. 

Richmond  L.  Jones^  H.  A.  Muhlenberg  and  C  H.  Schaeffer 
with  him,  for  appellees. 

Opinion  by  Mr.  Justice  Williams,  May  81, 1893 : 
The  appellants,  who  are  stockholders  in  the  Reading  City 
Passenger  Railway  Company,  deny  the  power  of  that  company 
to  make  a  lease  of  its  road  and  franchises  to  the  Reading  Trac- 
tion Company,  and  ask  an  injunction  to  prevent  the  consum- 
mation of  such  lease.  The  court  below  awarded  a  preliminary 
injunction  which  it  afterwards  dissolved,  and  this  appeal  is  from 
the  decree  dissolving  the  preliminary  injunction.  It  is  con- 
ceded that  the  Reading  City  Passenger  Railway  has  no  power 
tinder  its  charter  or  its  supplementary  legislation  to  make  the 
lease  proposed.  It  is  equally  clear  that  such  power  is  not  given 
by  any  general  law  relating  to  city  passenger  railways. 
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The  appellees  claim  to  derive  it  however  from  an  act  passed 
in  1887,  entitled  "  An  act  for  the  incorporation  and  regulation 
of  motor  power  companies  for  operating  railways  by  cables, 
electrical,  or  other  means."  The  first  section  of  this  act  defines 
the  powers  of  the  companies  to  be  created  under  it ;  and  sub- 
division 8  of  this  section  declares  that  they  shall  have  the  power 
"  to  lease  the  property  and  franchises  of  passenger  railway  com- 
panies and  operate  them."  It  will  be  seen  that  the  title  of  this 
act  gives  no  hint  of  a  purpose,  to  enlarge  the  powers  of  city 
passenger  railways.  It  is  also  very  clear  that  there  is  no  ex- 
press provision  in  the  act  itself  that  makes  such  enlargement 
or  undertakes  to  do  so.  The  question  raised  is  whether  such 
enlargement  of  the  powers  of  city  passenger  railways  results  by 
necessaiy  implication  from  the  grant  of  power  to  motor  com- 
panies contained  in  the  eighth  subdivision  of  the  first  section 
of  the  act  of  1887?  This  is  a  question  of  much  practical  im- 
portance in  the  present  state  of  legislation  on  this  subject,  and 
it  is  beset  with  serious  difl&culty.  A  preliminary  injunction  is 
not  ordinarily  a  matter  of  right.  It  has  been  refused  by  the 
court  below.  We  are  asked  to  dispose  of  the  legal  question 
involved  upon  an  appeal  from  this  preliminary  order.  Under 
all  the  circumstances,  as  we  understand  them  from  the  affidavits 
before  us,  we  are  unwilling  to  do  so.  We  shall  leave  the  pres- 
ent status  undisturbed,  and  will  meet  the  question  of  ultra 
vires  when  the  case  is  reached  on  final  hearing. 


Way,  Appellant,  v.  Hooton. 

[Marked  to  be  reported.] 


Resulting  trust— Pleading^Act  of  April  22,  1856. 

156  8    The  act  of  April  22,  1856,  P.  L.  632,  is  a  statute  of  repose,  and  does  not 

'  87>.»^^  ^  }^Q  specially  pleaded. 

Resulting  trust — Persons  under  disability. 

As  the  act  of  April  22,  1856,  contains  no  exceptions  in  &vor  of  persons 
under  disabilities,  such  persons  are  bound  by  the  act  in  the  same  manner 
as  persons  sui  juris. 

A  trustee  for  minors  with  the  knowledge  of  their  guardian  used  a  por- 
tion of  the  trust  funds  in  the  purchase  of  a  farm,  the  title  to  which  he  took 
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in  himself.  Subsequently  he  borrowed  money  and  confessed  judgment 
to  secure  the  loan.  The  lender  had  no  notice  of  the  use  of  the  trust  fund 
in  the  purchase  of  the  land.  The  judgment  was  subsequently  assigned  to 
defendant's  testator.  Ten  years  after  the  purchase  of  the  farm  the  trustee 
made  an  assignment  for  the  benefit  of  creditors,  and  the  assignee  sold  the 
land  at  public  sale  to  defendant,  who  brought  it  in  his  capacity  as  executor, 
for  the  purpose  of  protecting  the  judgment.  Two  days  before  the  sale  de- 
fendant was  notified  that  plaintiff  claimed  a  resulting  tioist  in  favor  of 
her  wards.  Held,  that  the  claim  was  barred  by  the  sixth  section  of  the 
act  of  April  22,  185d. 

Argued  May  4, 1893.  Appeal,  No.  292,  Jan.  T.,  1893,  from 
decree  of  C.  P.  Chester  Co.,  dismissing  bill  in  equity  against 
Francis  C.  Hooton,  executor  of  Jiaroes  S.  Neely,  deceased,  Fran- 
cis C.  Hooton,  individually,  and  Peter  Supplee,  Jr.  Before 
Stbrbett,  C.  J.,  Green,  Williams,  McCollum  and  Thomp- 
son, J  J. 

Bill  in  equity  to  enforce  resulting  trust. 

The  master,  Thos.  S.  Butler,  Esq.,  reported  the  facts  as  fol< 
lows: 

**  Peter  Supplee,  Jr.,  acquired  title  to  a  farm  in  Honeybrook 
township,  Chester  county.  Pa.,  of  about  one  hundred  andeighty- 
chiee  acres,  on  the  ninth  day  of  March,  1880.  Horatio  J.  Sup- 
plee, the  former  owner  of  the  farm,  died  intestate,  and  left  to 
survive  him  a  widow  and  seven  children,  one  of  whom  was 
Peter  Supplee,  Jr.  The  death  of  Horatio  J.  Supplee  occurred 
iu  November,  1876,  and  it  seems  his  widow  and  children  dis- 
posed of  his  real  estate  without  the  intervention  of  law  or  law- 
yers, by  selling  it  to  Peter  for  the  sum  of  $14,983.59,  and  fixing 
the  widow's  interest  therein  at  ^,994.53,  which  was  secured 
by  a  mortgage  upon  the  land  conveyed  to  him,  conditioned 
for  the  payment  of  the  interest  thereon  to  her  during  her  life, 
and  at  her  death  the  principal  sum  to  the  heirs  and  legal  repre- 
sentatives of  Horatio  J.  Supplee,  deceased.  Above  his  own 
intereist,  to  the  extent  of  one  seventh,  the  balance  of  the  con- 
sideration, with  a  small  exception,  for  this  land,  Peter  had  none. 
One  sister  was  willing  to  give  him  trust,  and  took  his  obligation 
for  $1,400,  and  $27.00  in  cash,  which  made  her  share.  Peter 
still  has  the  trust,  and  the  sister  the  obligation.  Peter  paid  the 
shares  of  five  of  his  brothers  and  sisters,  about  the  time  of  the 
conyeyance,  out  of  the  money  which  he  received  as  a  trustee 
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from  the  estate  of  Narcissa  L.  Way,  and  it  is  this  part  of  Peter's 
performance  which  brings  about  the  present  lawsuit. 

"  Narcissa  L.  Way  died  in  West  Chester,  January  21, 1875. 
She  left  her  last  will  and  testament,  wherein  and  whereby  she  be- 
queathed the  residue  of  her  estate  to  her  executor  in  trust  for 
her  brother,  Joseph  B.  Way,  during  his  life,  and  upon  his  death 
over  to  his  children.  William  Darlington,  Esq.,  was  named 
as  the  executor.  Letters  testamentary  were  granted  to  William 
Darlington,  Feb.  4,  1875.  The  fund  herein  bequeathed,  re- 
mained in  his  hands  to  the  time  of  his  decease,  which  occurred 
in  the  fall  of  1879.  After  this  event,  Joseph  B.  Way  came  to 
Peter  Supplee's  house  in  Honeybrook,  and  requested  him  to 
accept  the  trust  in  the  place  of  Mr.  Darlington. 

"  Peter  appears  to  have  been  willing,  as  his  petition  for  the 
appointment  was  presented  on  the  20th  of  February,  1880,  and 
his  bond  in  the  sum  of  115,000  approved  the  same  day.  Jos. 
B.  Way  and  Peter  Supplee,  Jr.,  were  brothers-in-law,  having 
married  sisters.  Mr.  Darlington  had  the  trust  funds  invested 
in  municipal  bonds,  which  were  tmnsferred  to  the  new  trustee. 
Soon  after,  the  two  brothei's-in-law  set  about  to  get  some  ad- 
vantage from  the  principal  of  the  fund.  The  bonds  were  sold 
and  the  sum  realized  amounted  to  $8,500.  Of  this  he  loaned 
Joseph  B.  Way  $1,800,  and  took  an  obligation  from  him.  Jos. 
B.  Way  was  at  the  time  very  sick,  and  apprehending  his  early 
death,  he  desired  to  leave  his  affairs  in  a  condition  most  ad- 
vantageous to  his  family.  The  money  loaned  him  from  the 
trust  was  used  in  paying  his  debts,  and  the  undei'standing  was 
had  that  Joseph's  son,  Bernard  Way,  should  take  the  obligation 
when  he  arrived  at  age  in  satisfaction  of  his  share  of  the  fund. 
This  arrangement  was  carried  out.  Joseph  B.  Way  died  in 
May,  1880. 

"  This  statement  of  the  facts  traces  the  trust  fund  into  the 
hands  of  Peter  Supplee,  Jr.  He  received  $8,500,  and  paid 
$1,800  to  Joseph  B.  Way ;  the  balance,  or  the  sum  of  $6,700,  he 
used  to  acquire  the  title  to  the  farm  over  which  this  dispute 
arises.  Peter  Supplee,  Jr.,  testifies :  *  I  received  $8,500,  for  all 
the  bonds.  I  loaned  about  $1,800  to  Joseph  B.  Way,  and  took 
an  obligation  from  him.  After  I  made  the  loan  to  Joseph  B. 
Way,  the  entire  balance  of  the  trust  fund  was  used  in  the  ac- 
quisition of  this  real  estate.     This  trust  fund  was  used  in  the 
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payment  of  the  farm  and  distributed  to  my  brothers  and  sisters 
who  owned  the  farm.  These  payments  occurred  about  the 
time  I  got  the  title.' 

**  Do  these  facts  create  a  trust  in  favor  of  the  owners  of  the 
fund?  The  plaintiflE  in  her  bill  contends  that  they  do,  and 
asks  the  court  amongst  other  things  to  direct  the  defendant  to 
make  her  a  deed  for  the  interest  of  her  minors  in  the  premises. 
The  defendant  makes  no  denial  of  these  facts  in  his  answer, 
but  calls  upon  the  plaintiff  to  produce  her  proof  of  them.  This 
she  has  done  and  no  contradiction  of  them  has  been  offered 
by  the  defendant.  It  seems  plain  to  the  master  that  a  result- 
ing or  presumptive  trust  arose  from  the  relation  of  these  par- 
ties. Indeed,  it  was  not  seriously  denied  by  defjendant's  counsel 
in  his  argument,  and  his  brief  contains  no  defence  to  the  plain- 
tiff's position  in  this  respect.  Peter  Supplee,  Jr.,  was  the 
tiustee,  and  had  possession  of  this  ti*ust  fund  as  found  above. 
He  used  it  in  the  purchase  of  the  property  and  took  the  title 
in  his  own  name.  '  In  such  a  case  a  trust  will  result  by  opera- 
tion of  law  for  the  benefit  of  the  trust  estate  as  the  trustee  will 
be  presumed  to  have  intended  that  the  purchase  should  enure 
to  the  benefit  of  the  estate.'     BLspham's  Equity,  §  86. 

^^  While  the  defendant  may  concede  that  a  trust  resulted  here 
in  favor  of  the  cestuis  que  trust,  he  contends  that  the  funds 
cannot  be  followed  into  this  property  for  two  reasons :  (1)  That 
he  had  no  notice  of  the  claim  at  the  time  he  pui*chased  the  prop- 
erty. (2)  That  the  6th  section  of  the  act  of  April  22,  1856, 
P.  L.  582,  is  a  complete  bar  to  the  plaintiff's  recovery. 

**  On  April  3, 1890,  Peter  Supplee,  Jr.,  made  an  assignment 
of  all  his  real  and  personal  property  for  the  benefit  of  his  cred- 
itors to  Davis  E.  Loomis.  Prior  to  this  time  he  had  settled 
with  two  of  the  children  of  Joseph  B.  Way,  and  there  remained 
but  two  others,  Joseph  W.  Way  and  Earnest  Way,  unprovided 
for,  and  who  have  for  their  gpiardian  their  mother,  Mary  C.  Way, 
the  plaintiff  in  the  bill.  She  is  a  testamentary  guardian  named 
in  the  will  of  her  husband. 

"  On  Oct  2, 1890,  upon  the  petition  of  Davis  K.  Loomis,  the 
assignee,  the  court  made  an  order  authorizing  him  to  make 
public  sale  of  the  real  estate  of  Peter  Supplee,  Jr.,  for  the  pay- 
ment of  his  debts.  On  March  9,  1891,  the  assignee  made  a 
return  to  the  order  of  sale,  in  which  he  stated  that  he  had  sold 
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on  Oct.  25,  1890,  the  land,  over  which  this  dispute  now  is,  to 
Francis  C.  Hooton,  Esq.,  executor  of  James  S.  Neeley  and  trus- 
tee ;  which  sale  was  on  the  same  day  confirmed  nisi.  On  April  7, 
1891,  the  assignee  made  a  deed  for  all  the  right,  title  and  in- 
terest of  Peter  Supplee,  Jr.,  in  said  property  to  Francis  C. 
Hooton,  Esq.,  executor  of  James  S.  Neeley,  deceased,  the  de- 
fendant in  this  suit. 

"  The  first  information  which  Col.  Hooton  appears  to  have 
had  concerning  a  resulting  trust  in  this  land,  came  from  Mr. 
Ha3'es,  of  counsel  for  the  plaintiff  in  the  bill,  two  days  before 
the  sale,  at  which  he  (Col.  Hooton)  became  the  purchaser. 
Col.  Hooton  testified  on  this  point  as  follows :  '  I  remember 
Ml*.  Hayes  calling  on  me  two  days  before  the  sale  of  the  Sup- 
plee real  estate.  Mr.  Hayes  said  that  he  thought  he  ought  to 
say  to  me,  that  it  was  claimed  on  the  part  of  the  Way  heirs, 
that  the  Supplee  real  estate  had  been  paid  for  with  the  money 
of  the  Way  heirs,  who  were  minora,  and  that  a  resulting  trust 
thereby  ai-ose  in  their  favor,  and,  as  a  consequence,  the  lien  of 
the  Neely  estate,  they  would  claim,  could  not  be  paid  until 
after  the  money  due  by  this  resulting  trust  was  paid.  He  said 
that  he  thought  there  was  no  doubt  about  this,  that  he  could 
give  me  some  authorities  to  examine  if  I  would  come  down  to 
his  office.  I  went  to  his  oflBce  and  got  the  authorities  from 
him,  wrote  them  down  on  a  piece  of  paper.  I  went  to  his  office 
the  same  day,  an  hour  after  the  conversation  ended  at  my  office. 
He  said  that  Peter  Supplee  had  been  appointed  a  trustee  in 
the  place  of  William  Darlington.  I  said  that  I  was  under  the 
impression  all  along  (never  having  examined  it),  that  Peter 
was  a  guardian  and  not  a  trustee.  He  said  that  they  were  pre- 
paring a  paper  for  me  to  sign,  and  that  one  of  them  would 
bring  it  to  me.  A  paper  similar  to  this  paper  (a  copy  of  which 
will  follow),  was  brought  to  me  the  day  after  Mr.  Hayes  called 
upon  me  (it  being  the  day  before  the  sale  of  the  real  estate), 
by  Mr.  Hause,  who  desired  me  to  sign  it.  We  had  some  dis- 
cussion. I  declined  to  sign  the  paper.  I  said,  Frank,  can  you 
tell  me  when  the  ti'ust  in  favor  of  these  heirs  occurred  ?  I  said, 
that  is  what  I  want  to  know.  He  said  he  could  not.'  The 
paper  was  offered  in  evidence  by  the  counsel  for  the  plaintiff ; 
it  is  as  follows : 

"  *  Whereas,  it  is  claimed  by  Joseph  W.  Way  and  Earnest 
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Way,  that  they  are  the  owners,  in  whole  or  in  part,  of  the  title 
which  appears  of  record  in  Peter  Supplee,  Jr.,  to  one  hundred 
and  eighty-three  acres  of  land  in  Honeybrook  township,  for 
which  deed  was  made  to  him  by  the  heirs  of  Horatio  J.  Sup- 
plee, deceased,  and  that  said  title  is  a  resulting  trust  in  their 
favor. 

"  *  And,  whereas,  the  said  Peter  Supplee,  Jr.,  has  made  an  as- 
signment for  the  beifefit  of  creditors,  to  Davis  K.  L«.»omi8,  and 
said  assignee  has  advertised  said  real  estate  for  public  sale. 

** '  It  is  therefore  agi-eed  that  the  said  assignee  shall  proceed 
to  sell  the  said  real  estate,  when  in  his  judgment,  it  is  proper 
so  to  do,  and  that  he  will  hold  the  proceeds  of  said  sale  subject 
to  the  right  of  the  said  Joseph  W.  Way  and  Earnest  Way,  to 
establish  their  claim  by  a  resulting  trust  to  the  said  title  or  any 
part  thereof,  and  that  said  question  shall  be  determined  on  a 
distribution  of  said  estate  by  the  auditor  or  the  court,  without 
regard  to  said  trust  being  asserted  adversely  before  said  sale, 
and  that  the  claim,  if  any,  of  the  said  Joseph  W.  Way  and  Earn- 
est Way,  may  be  heard  and  disposed  of  by  said  court  in  the 
distribution  of  said  estate. 

(Signed)  " '  C.  W.  Talbot,  Lien  Creditor.' 

"*  October  24, 1890.' 

"  At  the  time  this  paper  was  presented  to  Col.  Hooton,  there 
was  no  signatuie  attached  to  it.  It  had  not  yet  been  presented 
to  Mr.  Talbot.  It  also  had  another  clause  in  it,  as  follows : 
^But  a  conflict  about  the  title  before  said  sale  would  be  likely 
to  injure  the  sale  and  make  the  property  produce  less  than  its 
fair  price,  if  any  doubts  were  suggested.' 

"  This  clause  is  now  scratched  over  and  not  intended  to  be 
used  as  a  part  of  the  agreement.  The  testimony  shows  that 
the  scratching  was  done  by  Mr.  Talbot  before  he  signed  the 
paper.  As  has  already  been  said,  Col.  Hooton  declined  to  sign 
this  paper  when  it  was  presented  to  him,  but  after  some  hesita- 
tion, wrote  and  signed  the  following :  ^  I  decline  signing  the 
above  paper,  but  I  admit  that  I  yesterday  received  notice  from 
Wm.  M.  Hayes,  Esq.,  of  the  claim  of  the  Ways  to  a  certain  re- 
sulting trust,  and  I  am  willing  to  dispense  with  public  notice  of 
such  claim  at  the  sale. 

«*  Witness  my  hand  this  24th  day  of  October,  A.  D.  1890. 
(Signed)        *  Fbancis  C.  Hooton, 
*  Executor  estate  of  James  S.  Neely,  dec'd.' 
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"  Col.  Hooton  further  testified  that  he  said  to  Mr.  Hause, 
that  if  anybody  gave  notice  at  this  sale  of  the  alleged  resulting 
trust,  the  farm  would  not  bring  five  cents.  A  conversation  was 
had  the  day  of  the  sale  between  Col.  Hooton  and  Peter  Supplee, 
Jr.,  before  the  sale  commenced,  about  this  alleged  resulting 
trust 

"In  this  conversation,  Peter  testified  that  he  told  Col.  Hooton 
all  about  his  purchase  of  the  farm,  how  he  had  been  appointed 
a  trustee  in  the  place  of  William  Darlington,  and  that  after 
making  Joseph  B.  Way  a  loan  of  $1700  or  $1800,  he  had  used 
the  balance  of  the  trust  funds  in  paying  for  the  place.'* 

The  master  further  reported  that  it  was  the  duty  of  the  guar- 
dian to  investigate  the  loan  when  she  became  guardian,  and  that 
if  she  had  she  would  have  known  that  the  trust  funds  had  been 
used  in  payment  for  the  farm. 

The  master  recommended  that  the  bill  should  be  dismissed, 
with  costs  on  plaintiff. 

The  following  exceptions  were  tiled  by  plaintiff  to  the  mas- 
ter's report :  "  The  master  and  examiner  erred  in  his  conclu- 
sions of  law  as  follows  :  (1)  In  determining  that  the  trust  arose 
on  March  9,  1880,  and  that  the  limitation  prescribed  by  §  6  of 
the  {kct  of  1856,  began  to  run  at  that  time ;  (2)  that  §  6  of  the 
act  of  1866,  was  applicable  and  barred  the  minors  whose  inter- 
ests are  here  involved ;  (3)  that  §  6  of  the  act  of  1856  was  a 
bar  to  the  relief  prayed  for  in  the  bill ;  (4)  in  determining  that 
the  trustee,  Supplee,  and  the  purchaser  with  notice  could  avail 
themselves  of  the  bar  prescribed  by  §  6  of  of  the  act  of 
1856 ;  (5)  in  determining  that  Maiy  C.  Way,  the  guardian, 
was  bound  to  make  an  investigation  when  she  became  guardian, 
in  order  to  ascertain  the  condition  of  the  trust  fund ;  (6)  in  de- 
termining that  the  act  of  1856  is  a  statute  of  repose  simply ; 
(7)  in  determining  that  the  resulting  trust  was  not  valid  and 
was  not  in  existence  at  the  time  of  the  purchase  of  the  title  by 
Francis  C.  Hooton,  executor,  etc ;  (8)  in  recommending  the 
dismissal  of  the  plaintiffs  bill ;  (9)  in  imposing  the  costs  of 
the  proceedings  upon  plaintiff." 

The  court,  Waddbll,  P.  J.,  overruled  the  exceptions  and 
dismissed  the  bill. 

JErrors  assigned  were  (1-9)  dismissal  of  exceptions,  quoting 
them. 
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R.  Jimes  Matioghan  and  Wm.  M,  Hayen^  J.  Frank  JS,  ffause 
with  them,  for  appellant. — A  judgment  creditor  is  not  a  pur- 
chaser within  the  recording  acts.  He  has  no  right  to,  nor  in- 
terest in,  the  land.  He  has  no  such  interest  as  will  prevent  the 
enforcement  of  a  trust :  Fulton's  Est.,  51  Pa.  204 ;  Sheetz  v. 
Marks,  2  Pearson,  302 ;  2  L.  Cas.  Eq.  89. 

The  act  of  1856  has  no  application,  because  the  trustee  from 
the  time  of  his  purchase  was  in  possession,  and  so  continued 
until  the  sale  by  his  assignee  ;  and  the  possession  of  the  trustee 
was  the  possession  of  those  interested  in  the  fund :  1  Perry  on 
Trusts,  sec.  182 ;  Barnet  v.  Dougherty,  32  Pa.  371 ;  Cross  & 
Gault's  Ap.,  97  Pa.  471 ;  Brickell  v.  Earley,  115  Pa.  478  ;  Kim- 
mell  V.  Smith,  117  Pa.  183;  Hopkins's  Ap.,  8  Cent.  R.  860 ; 
8.  c,  9  Atl.  R.  867. 

The  trustee  and  cestui  que  trust  were  tenants  in  common  and 
their  possession  joint:  TuUoch  v.  Worrall,  49  Pa.  133;  Rick- 
ett's  Ap.,  21  W.  N.  229 ;  Miskey's  Ap.,  107  Pa.  629 ;  Darling- 
ton's Est.,  147  Pa.  629 ;  Doran  v.  McConlogue,  160  Pa.  104 ; 
2  Perry  on  Tinists,  §  863.  The  statute  had  no  (Operation  until 
the  disco veiy  of  the  facts  by  the  guardian  in  1890;  McDowell 
V.  Potter,  8  Pa.  189  ;  Wickersham  v.  Lee,  88  Pa.  416 ;  Mullen 
V.  Doyle,  147  Pa.  617. 

The  supposed  negligence  of  the  guardian  does  not  bar  the 
rights  or  title  of  the  minors :  Light  v.  Zeller,  144  Pa.  671 ; 
Western  Union  Telegi-aph  Co.  v.  Davenport,  97  U.  S.  369. 

The  act  cannot  be  used  as  a  defence,  because  it  was  not  set 
up  in  the  pleadings,  either  by  Supplee,  the  trustee,  or  by  Mr. 
Hooton :  Christy  v.  Sill,  96  Pa.  384 ;  Cochran  v.  Young,  104 
Pa.  337  ;  Broe  v.  Boyle,  108  Pa.  82 ;  Hayes's  Ap.,  118  Pa.  380 ; 
Heath  v.  Page,  48  Pa.  142;  Ruckman  v.  Decker,  23  N.  J.  Eq. 
288. 

The  purchase  by  Hooton  with  full  knowledge  of  this  result- 
ing trust  made  him  a  new  trustee  for  these  minors :  Sadler's 
Ap.,  87  Pa.  154 ;  Coble  v.  Nonemaker,  78  Pa.  606. 

B.  T.  ComwelU  GHbbons  Q-ray  ComweU  with  him,  for  appel- 
lee.— ^The  act  of  1856  is  applicable  to  the  trust  in  this  case 
Christy  v.  SiU,  96  Pa.  880 ;  McNinch  v.  Trego,  73  Pa.  68 
Clark  V.  Trindle,  52  Pa.  492 ;  Roy  v.  Townsend,  78  Pa.  329 
HoUingsworth's  Ap.,  61  Pa.  621 ;  Act  June  10, 1881,  P.  L.  102, 
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Plaintiff  at  the  time  of  the  purchase  assented  to  it  and  made 
a  loan  of  the  money  to  her  brother-in-law.  She  was  bound  to 
know  that  in  so  doing  she  was  loaning  the  money  and  waiving 
every  security  but  his  own,  and  tliat  of  the  sureties  on  his  bond 
as  trustee.  It  was  competent  for  her  to  do  this,  for  while  it 
has  been  held  that  an  equitable  interest  in  land  such  as  was 
here  held  by  the  wards  is  within  the  statute  of  frauds,  it  has 
been  held  in  the  same  cases  that  such  equitable  interest  may  be 
waived  by  parol  so  as  to  put  it  out  of  the  power  of  the  holder 
to  obtain  the  interposition  of  a  chancellor  in  his  behalf ;  or  they 
may  be  released :  Kline's  Ap.,  39  Pa.  468 ;  Boyce  v.  McCul- 
loch,  8  W.  &  S.  429 ;  Dayton  v.  Newman,  19  Pa.  194 ;  Reed  v. 
Meller,  122  Pa.  635 ;  Eshleman  v.  Lewis,  49  Pa.  410. 

It  has  been  repeatedly  held  that  inasmuch  as  there  is  no  ex- 
ception in  the  act  in  favor  of  persons  under  disability  of  any 
character,  it  applies  to  minors,  femes  covert  and  persons  non 
compos  mentis  alike :  Warfield  v.  Fox,  63  Pa.  383 ;  Mobly  v. 
Oeker,  3  Yeates,  202 ;  Pratt  v.  Eby,  67  Pa.  396 ;  Folmar's  Ap., 
68  Pa.  482  ;  Kenyon  v.  Stewart,  44  Pa.  180 ;  Hunt  v.  Wall,  75 
Pa.  413  ;  act  of  April  22,  1856  ;  Maul  v.  Rider,  51  Pa.  884; 
Douglass  V.  Luca*?,  63  Pa.  12 ;  Korn  v.  Brown,  14  Pa.  68 ; 
Christy  v.  SiU,  95  Pa.  380 ;  Oliver's  Ap.,  101  Pa.  299. 

This  court  has  repeatedl}^  held  that  the  statute  is  not  one  of 
limitations,  but  of  repose  ;  that  it  is  a  rule  of  law  ;  that  it  is  a 
law  of  evidence  applicable  to  property  titles,  and  that  it  is  avail- 
able under  the  general  issue  plea :  Hegarty's  Ap.,  75  Pa.  517 
McCort's  Ap.,  98  Pa.  33 ;  Cochran  v.  Young,  104  Pa.  337 
Christy  v.  Sill,  95  Pa.  380 ;  Douglass  v.  Lucas,  63  Pa.  12 
Bell's  Ap.,  22  W.N.  471. 

In  Reed  v.  Mellor,  122  Pa.  635,  it  was  held  that  if  a  trustee 
buys  land  with  a  trust  fund  which  he  has  no  right  to  use  in  that 
way,  or  if  he  takes  a  conveyance  in  his  own  name,  instead  of 
the  trust  fund,  title  does  not  rest  in  the  cestui  que  trust  by 
mere  operation  of  law,  but  the  trustee  may  sell  the  same  for  a 
good  consideration  and  pass  a  legal  title. 

A  purchaser  at  an  assignee's  sale,  under  an  order  of  court,  is 
a  purchaser  for  value,  and  has  a  right  to  rely  upon  the  record 
title.  Purchasing  without  notice  of  a  prior  equitable  claim, 
when  the  property  is  sold  as  unincumbered,  he  obtains  the  en- 
tire legal  estate  divested  of  the  equity. 


Digitized  by  VjOOQlC 


WAY,  AppeUant,  u  HOOTON.  17 

1893.]  Opinion  of  the  Court. 

Opinion  by  Mr.  Justice  Green,  June  7, 1893 : 
We  are  clearly  of  opinion  that  this  case  was  correctly  decid- 
ed by  the  master  and  learned  court  below.  The  real  estate 
which  is  the  subject  of  the  present  contention  was  never  im- 
pressed with  any  trust  on  the  face  of  the  title.  It  is  not  a  case 
in  which  a  trustee  has  purchased  the  land  which  w^as  the  sub- 
ject of  the  trust,  nor  is  it  the  case  of  a  trustee  acquiring  title 
in  himself  to  the  trust  estate  by  any  act  of  purchase  or  release 
from  the  cestui  que  trust.  Nor  yet  is  it  a  case  where  a  trust 
fund  was  used  by  the  trustee  in  the  purchase  of  the  entire  title 
to  the  land  in  question.  In  its  largest  and  best  aspect  for  the 
plaintiff,  it  is  a  contention  which  arises  upon  a  pure  resulting 
trust,  growing  exclusively  out  of  the  use  by  a  tnistee  of  a  por- 
tion of  a  trust  fund,  in  paying  for  the  tract  of  land  in  dispute, 
which  was  purchased  by  the  trustee  from  strangers  to  the  trust, 
for  a  consideration  nearly  three  times  as  large  as  the  amount 
of  the  trust  money  which  was  used  in  paying  the  price  of  the 
land.  The  title  to  the  land  purchased  was  necessarily  taken  in 
the  name  of  the  purchaser,  Peter  Supplee,  Jr.,  who  paid  or  se- 
cured all  the  remainder  of  the  purchase  money  by  other  means 
than  by  the  use  of  any  of  the  trust  money  in  his  hands.  Peter 
Supplee,  Jr.,  the  trustee  of  the  Way  children  and  their  father, 
purchased  the  land  in  question  on  March  9, 1880,  for  $14,983.59, 
and,  although  he  used  $6,700  of  the  trust  fund  in  paying  for  the 
land,  by  subsequent  payments  on  account  of  the  trust  fund  he 
reduced  the  amount  for  which  he  is  accountable  as  trustee  to 
$1,502.23,  as  appears  by  the  settlement  of  his  account  as  trustee 
confirmed  by  the  orphan's  court  on  Sept.  8,  1890. 

The  title  of  the  defendant  originated  in  a  judgment  con- 
fessed by  Peter  Supplee,  Jr.,  in  favor  of  Robert  Neely  to  secure 
a  loan  of  $4,500  made  by  Neely  to  Supplee  on  February  1, 1884. 
This  judgment  was  duly  assigned  to  James  S.  Neely,  who  was 
Robert  Neely's  son,  and  was  regularly  revived  so  as  to  continue 
the  lien  until,  and  after,  the  sale  of  the  land  by  the  assignee  of 
Peter  Supplee,  Jr.  At  the  time  of  the  loan  of  the  money  by 
Robert  Neely  to  Supplee  the  record  showed  that  the  title  to 
the  land  in  fee  simple  was  in  Supplee,  and  he  was,  and  had 
been,  in  full  possession  of  the  land  as  the  owner  thereof,  from 
the  time  of  his  purchase  of  the  title.  There  is  not  the  least 
pretence,  anywhere  on  this  record,  by  any  testimony  or  any 
Vol.  clvi — 2 
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finding,  that  Robert  Neely  ever  had  any  notice,  actual  or  con- 
structive, of  the  secret  resulting  trust  which  is  now  set  up 
against  the  Snpplee  title.  Had  he  taken  a  mortgage  instead  of 
a  judgment  for  the  security  of  his  loan,  his  title  would  have 
been  indefeasible  by  this  trust  in  any  event.  James  S.  Neely 
died  in  May,  1890,  leaving  a  will  upon  which  letters  testamen- 
tary were  granted  to  the  defendant,  Francis  C.  Hooton.  On 
April  3,  1890,  Peter  Supplee,  Jr.,  made  an  assignment  of  all 
his  property  for  the  benefit  of  his  creditors,  and  on  April  25, 
1890,  this  land  was  sold  at  public  sale  and  the  defendant,  Hoo- 
ton, bought  it  in  his  capacity  as  executor,  for  the  purpose  of 
protecting  the  interests  of  his  testator's  estate.  Two  days  be- 
fore the  sale  he  was  notified  of  the  plaintiff's  claim  under  a  re- 
sulting trust  in  favor  of  her  wards.  It  will  be  seen  therefore 
that  the  right  under  which  the  defendant's  title  originated  was 
an  entirely  innocent  right,  untainted  with  any  laches  or  with 
any  failure  of  duty  on  the  part  of  Robert  Neely,  who  loaned 
his  money  on  the  faith  of  the  title  in  Supplee,  who  had  not 
only  a  complete  and,  apparently,  perfect  legal  title,  but  was  in 
the  full  and  exclusive  possession  of  the  land  at  the  time  the 
loan  was  made.  No  circumstance  is  disclosed  on  this  record, 
which  did  or  could  put  him  upon  inquiry  for  any  such  secret 
trust  as  is  now  set  up  against  him.  The  notice  which  was  given 
him  just  before  the  sale  neither  added  anything  to  the  right  of 
the  plaintiff,  nor  detracted  anything  from  the  right  of  the  de- 
fendant. If  the  bar  of  the  statute  of  1856  was  a  good  defence 
it  had  already  closed  against  the  plaintiff's  title,  and  the  notice 
could  not  restore  it ;  neither  could  it  take  from  the  defendant 
the  right  to  set  up  the  statute  as  a  defence. 

In  the  light  of  the  facts  as  above  stated  and  as  found  by  the 
master,  it  is  manifest  that  the  plaintiff's  claim  is  founded  only 
upon  a  resulting  trust  pure  and  simple.  The  master  and  the 
court  below  found  that  there  was  such  a  trust  to  the  amount  of 
the  trust  money  used  in  the  purchase  of  the  land,  but  they  also 
found  that  the  claim  of  title  based  upon  the  trust  was  barred 
by  the  sixth  section  of  the  act  of  1856.  They  held  that  the 
act  was  a  statute  of  repose  and  could  be  used  without  being 
pleaded  specially,  and  also  that  the  minority  of  the  plaintiff's 
wards  was  not  a  protected  disability.  Upon  both  points  the 
authorities  are  clearly  with  the  defendant.     The  master  found 
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as  a  fact  that  the  plaintiff  knew  from  the  very  beginning  that 
the  trust  money  was  being  used  by  Supplee,  who  was  her  sis- 
ter's husband,  in  part  for  the  payment  of  the  purchnse  money 
of  the  farm.  She  so  testified  herself.  She  said :  ^^  I  knew  that 
Peter  was  paying  $80  per  acre  for  his  father's  place*  I  knew 
that  he  was  buying  it  in  part  with  this  trust  money.  I  knew 
that  he  was  paying  the  other  heirs  their  shares  of  the  purchase 
money  of  the  farm  out  of  this  trust  money."  All  this  was  in 
1880,  and  it  was  not  until  1891  that  the  resulting  trust  was  set 
up  against  the  title  acquired  by  the  defendant.  Of  course  it 
could  have  been  asserted  in  1880,  and  had  the  plaintiff  then  de- 
manded what  she  demands  now  she  could  easily  have  obtained 
adequate  secuiity  for  the  money.  But  she  did  not  do  so.  She 
reposed  confidence  in  her  brother-in-law,  and  continued  to  do 
so,  until  eleven  years  later,  when  he  made  an  assignment  for 
the  benefit  of  his  creditors,  and  then  for  the  first  time  set  up 
the  resulting  trust. 

The  sixth  section  of  the  act  of  1866  expressly  provides,  "  that 
no  right  of  entry  shall  accrue,  or  action  be  maintained,  .... 
to  enforce  any  implied  or  resulting  trust  as  to  realty  but  with- 
in five  yeai-s  after  such  contract  was  made  or  such  equity  or 
trust  accrued."  The  present  case  comes  precisely  within  the 
operation  of  this  act,  and  there  could  not  be  a  more  forcible  il- 
lustration of  the  wisdom  and  justice  of  the  law  than  is  afforded 
by  the  undisputed  facts  of  this  very  case.  By  the  sheer  neg- 
lect of  the  plaintiff  to  assert  her  title  when  she  should  have 
done  so,  an  entirely  innocent  person  was  induced  to  lend  $4,500 
upon  the  faith  of  an  apparently  perfectly  good  title  as  it  stood 
on  the  record,  and  it  would  be  i-ank  injustice  to  allow  her  to 
assert  it  now,  after  eleven  years  delay,  and  six  years  after  a 
beneficent  and  highly  just  law  has  closed  upon  her  claim.  Said 
Thompson,  J.,  in  Clark  v.  Trindle,  52  Pa.  on  page  495 :  "  The 
words,  *  with  right  of  entry '  at  the  end  of  the  clause  I  esteem 
as  material  to  be  considered  in  construing  it.  The  expression 
evidently  means,  I  think,  that  if  there  be  neither  entry  nor 
possession  taken  by  the  party,  in  whose  favor  the  trust  results, 
within  five  years  after  it  accrues,  and  no  acknowledgment  in 
writing,  the  trust  can  not  thereafter  be  asserted  in  law  against 
the  trustee.  It  means  this  or  nothing,  and  we  may  not  urge 
the  latter,  if  the  words  are  susceptible  of  a  definite  meaning." 
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A  point  was  made  on  the  argument  and  in  the  court  below 
that  as  the  statute  was  not  specially  pleaded  it  could  not  be 
interposed  in  defence.  But  the  master  and  the  court  below 
correctly  held  that  the  statute  is  not  merely  an  act  of  limita- 
tions which  requires  to  be  specially  pleaded,  but  that  it  is  a 
statute  of  repose.  This  has  been  so  often  held  by  this  court 
that  a  very  slight  reference  to  the  authorities  will  suffice.  In 
Kenyon  v.  Stewart,  44  Pa.  179,  Mr.  Justice  Woodward,  in  an 
opinion  construing  the  seventh  section  of  the  act  on  this  same 
subject,  said :  "  The  act  of  which  this  section  is  a  part  was  plan- 
ned to  assure  the  people  of  greater  certainty  of  title  and  to 
make  them  more  secure  in  the  enjoyment  of  real  estate.  It  is 
founded  in  highest  considerations  of  public  policy.  It  is  a 
statute  of  peace,  security  and  repose.  It  is  entitled  therefore 
to  a  libeml  construction  from  the  courts."  This  language  was 
repeated  with  approbation  by  Sharswood,  J.,  in  delivering 
the  opinion  of  this  court  in  Hegarty's  Ap.,  76  Pa.  603. 

In  the  case  of  Cochran  v.  Young,  104  Pa.  833,  this  subject 
was  carefully  and  fully  considered,  and  the  quality  of  the  act 
of  1866,  as  affecting  the  title  to  land,  and  not  merely  the  rem- 
edy, was  authoritatively  announced.  Mr.  Justice  Clark,  in 
stating  several  conclusions  arising  under  the  seventh  section 
but  relating  to  the  whole  act,  said  :  "  It  is  not  to  be  regarded 
simply  as  a  statute  of  limitations,  it  is  a  provision  for  the 
greater  certainty  of  title.  Statutes  of  limitations  affect  the 
remedy  only,  but  this  section  of  the  act  of  1866,  as  we  have  said 
in  Wai-field  v.  Fox,  3  P.  F.  S.  382 ;  Hegarty's  Ap.,  26  P.  F.  S. 
617,  and  McCort's  Ap.,  2  Out.  33,  lays  down  a  rule  of  evidence 
which,  after  the  lapse  of  five  years  without  caveat  or  action  at 
law  duly  pursued,  makes  that  conclusive  which  before  was 
prima  facie  only  ;  it  therefore  affects  the  title  to  the  land  and 
not  merely  the  remedy  for  its  recoveiy.  .  .  .  These  are  the 
deliberate  conclusions  of  this  court  after  a  careful  study  of  this 
statute,  and  we  are  unwilling  to  modify  or  change  them.  In- 
dividual cases  of  special  hardship  may,  and  doubtless  will,  oc- 
cur, which,  at  first  blush,  may  appear  to  bring  in  question  the 
wisdom  of  these  rulings,  but  we  believe  this  construction  to  be 
in  accord  with  the  purpose  and  design  of  the  statute." 

Although  this  case  arose  under  the  seventh  section  of  the 
act  which  protects  titles  to  real  estate  under  wills  after  five 
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years  from  the  probate,  yet  precisely  the  same  considerations 
are  applicable  to  the  sixth  section  which  protects  titles  to  real 
estate  from  secret  trusts  after  five  yeara  from  their  inception. 

The  next  case  cited  is  one  arising  under  the  sixth  section : 
Christy  v.  Sill,  96  Pa.  380.  It  was  a  trust  arising  from  an  al- 
leged fraud,  which  was  found  by  the  jury,  but  the  action  was 
brought  more  than  five  years  after  the  trust  arose.  Mr.  Justice 
Paxson  delivering  the  opinion  of  this  court,  said:  "The  sixth 
section  of  the  act  of  1856  is  not,  strictly  speaking,  an  act  of 
limitation  but  rather  of  repose.  So  much  was  said  by  the  pre- 
sent Chief  Justice  in  Douglass  v.  Lucas,  13  P.  F.  Smith,  at  page 
12.  It  is  'An  act  for  the  greater  certainty  of  title  and  more 
secure  enjoyment  of  real  estate,'  the  preamble  of  which  de- 
clares its  object  to  be  that,  '  the  people  should  acquire,  hold  and 
improve  their  homesteads  and  estates  in  the  confidence  that  they 
will  not  be  lost,  by  secret  and  unknown  claims,  or  by  fraud  and 
perjury.  .  .  .  We  have  here  an  ejectment  brought  in  1875  for 
a  valuable  property,  and  a  recovery  upon  the  giound  of  a  fraud 
committed  in  1863  by  the  purchaser  at  a  sheriff's  sale.  .  .  . 
There  must  be  some  point  of  time  when  a  purchaser  of  real  es- 
tate at  a  judicial  sale  shall  not  have  his  title  cut  up  by  the  roots 
by  mere  parol  evidence  of  what  took  place  at  such  sale  ;  or  by 
a  secret  trust  disentombed  after  the  lapse  of  years,  and  set  up 
by  the  uncertain  recoUection  of  witnesses  as  to  remote  transact 
tions.  The  act  of  1856  was  evidently  intended  to  prevent  titles 
being  disturbed  in  this  manner.  It  is  a  highly  beneficial  stat- 
ute, and  ought  to  be  libei-ally  construed.  .  .  .  We  are  of  opinion 
that  the  defendants  are  protected  by  the  act  of  1856." 

Further  citations  are  unnecessary.  Although  that  was  a 
case  of  fraud  and  it  was  vigorously  contended  that  the  title 
was  absolutely  avoided,  yet  we  held,  that  the  title  by  force  of 
the  fraud  must  be  set  up  within  the  five  jeavs  after  it  arose,  or 
it  must  fail  under  the  statute.  By  much  greater  force  must 
the  title  alleged  in  the  present  case,  being  a  resulting  trust 
merely,  fail  after  eleven  years  dela}'. 

It  was  also  contended  here  and  in  the  court  below,  that  the 
plaintiff^s  wards  being  minors,  the  statute  cannot  be  used  against 
them  until  five  years  after  attaining  their  majority.  But  this 
ground  is  entirely  untenable  under  I'epeated  decisions  of  this 
court.    The  act  contains  no  exception  in  favor  of  persons  under 
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disabilities  and  therefore  such  persons  are  bound  by  the  act  in 
the  same  manner  as  other  persons  sui  juris.  This  doctrine  was 
emphatically  declared  in  Warfield  v.  Fox,  58  Pa.  382,  over- 
ruling Miller  v.  Fmnciscus,  40  Pa.  836,  in  which  a  contrary 
ruling  was  made.  Strong,  J.,  said:  "The  plaintiffs  insist 
that  notwithstanding  the  seventh  section  of  the  act  (1866), 
they  are  not  concluded  by  the  probate  of  the  will  because  Han- 
nah Warfield  was  at  the  time  under  the  disability  of  infancy, 
and  Mrs.  Ferrel  was  under  that  of  coverture,  and  they  claim 
that  the  proviso  to  the  act  of  March  26,  1786,  enabled  them  to 
contest  the  probate  at  any  time  within  ten  years  after  the  dis- 
abilities ceased,  and  this  though  they  were  under  no  disability 
when  the  act  of  1866  became  a  law.  This  position,  however, 
is  untenable.  The  seventh  section  of  the  act  applies  to  all  per- 
sons. It  includes  those  who  are  under  disabilities  as  well  as 
those  who  are  not.  It  makes  no  exception  in  favor  of  minors 
and  those  who  are  femes  covert.  ...  A  saving  from  the  opera- 
tion of  statutes  for  disabilities  must  be  expressed  or  it  does  not 
exist:  Mobley  v.  Oeker,  3  Yeates,  202;  Beckford  v.  Wade,  17 
Vesey,  94.  A  law  general  in  its  nature  binds  minors  and  femes 
covert,  and  there  is  a  multitude  of  statutes  by  which  the  rights 
of  such  persons  are  affected,  though  they  are  not  specially 
named."  Speaking  of  mind's,  married  women  and  persons  of 
unsound  mind,  he  said :  "  Ordinarily  they  have  guardians  or 
committees ;  if  covert,  they  have  husbands  who  maintain  their 
rights,  whose  interest  and  duty  it  is  to  assert  them.  The  dan- 
ger of  loss  resulting  from  such  disabilities  is  far  more  than  over- 
balanced by  the  mischiefs  that  flow  from  a  continuing  uncertainty 
(it  may  be  for  thirty  years)  whether  any  clkim  will  be  asserted, 
especially  when  the  claim  is  one  only  in  equity,  which  a  chan- 
cellor always  requires  to  be  promptly  enforced,  or  when  it  is 
against  the  prima  facies  of  a  record.  .  .  .  While  all  claims 
against  one  holding  adversely  were  restricted  in  duiation  to 
thirty  yeai*s,  claims  of  the  kind  described  in  the  sixth  and 
seventh  sections  were  barred  in  five  years  without  any  excep- 
tion for  disability." 

This  case  has  been  followed  ever  since,  and  is  the  undoubted 
law  of  the  commonwealth  to-day :  See  Pratt  v.  Eby,  67  Pa. 
396 ;  Folmar's  Appeal,  68  Pa.  482 ;  Hunt  v.  Wall,  75  Pa.  418 ; 
HoUinshead's  Appeal,  103  Pa.  168 ;  Cochran  v.  Y'oung,  104 
Pa.  838. 
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We  conclude  therefore  that  the  resulting  trust  set  up  by  the 
plaintiff  in  this  case  in  favor  of  her  wards  is  barred  by  the  sixth 
section  of  the  act  of  1856,  and  that  the  plaintiff's  bill  must 
be  dismissed. 

The  contention  that  the  possession  of  the  trustee  affected  by 
such  a  trust  is  the  possession  of  the  cestui  que  trust,  and  there- 
fore notice  to  all,  of  the  title  under  the  trust,  is  hardly  worth 
mention,  as  such  a  doctrine  would  entirely  defeat  the  operation 
of  the  act  in  all  cases. 

The  decree  of  the  court  below  is  affirmed,  and  the  bill  is  dis- 
missed at  the  cost  of  the  plaintiff. 


Adiens,  Sayre  &  Waverly  Electric  Street  Railway,  Ap- 
pellant, V.  Sayre  Borough  et  al. 

Electric  railways — Consent  qf  borough — Preliminary  injunction. 

A  prelimiDary  injunction  restraining  a  borough  from  iuterfeiing  with 
the  ooDBtroction  of  a  street  i*ailway  will  not  be  continued,  where  the  reso- 
lutions and  ordinances  of  the  borough  council  granting  the  consent  of  the 
borough  to  the  construction  of  the  railway  are  conditional  in  character, 
and  it  is  doubtful  whetlier  the  plaintiff  company  has  accepted  them,  and  it 
is  also  alleged  by  defendant  that  the  resolutions  and  ordinances  were  never 
signed  by  the  burgess  or  advertised  or  posted  as  required  by  law. 

Argued  May  4,  1893.  Appeal,  No.  425,  Jan.  T.,  1893,  by 
plaintiff,  from  decree  of  C.  P.  Bi-adford  Co.,  Feb.  T.,  1893,  re- 
fusing to  continue  preliminary  injunction  against  Sayre  Borough 
and  Waverly,  Sayre  &  Athens  Electric  Traction  Co.  Before 
Sterbbtt,  C.  J.,  Green,  Williams,  McCollum  and  Thomp- 
son, J  J. 

Bill  for  injunction  to  prevent  interference  with  construction 
of  street  railway. 
The  court  below  filed  the  following  opinion  by  Peck,  P.  J. : 
"  On  the  27th  of  Januaiy,  1893,  the  plaintiff  filed  a  bill,  in 
which  it  is  alleged  that  the  plaintiff  company  was  duly  incorpo- 
rated on  the  16th  day  of  Februaiy,  1891,  under  the  provisions 
of  the  act  of  the  14th  day  of  May,  1889,  entitled '  An  Act  to 
provide  for  the  incorporation  and  government  of  street  railway 
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companies  in  this  commonwealth,'  P.  L.  211.  That  the  plain- 
tiff company  obtained  consent  of  the  *  local  authorities '  of  the 
said  borough  of  Sayre,  to  locate,  construct  and  maintain  its 
street  railway  over  and  upon  the  streets  of  the  said  borough, 
mentioned  in  the  said  bill.  That  on  or  about  the  3d  January, 
1893,  the  plaintiff  entered  upon  Lockhart  and  Desmond  streets, 
and  located  and  constructed  about  six  hundred  feet  of  the  track 
of  its  said  railway.  That  on  the  9th  of  January,  1893,  the 
burgess  and  town  council  caused  said  track  to  be  torn  up  and 
removed,  against  the  protest  of  the  plaintiff. 

"  That  the  defendant,  the  Waverly,  Sayre  &  Athens  Electric 
Traction  Company,  was  organized  after  the  plaintiff  had  ac- 
quired its  rights,  and  said  defendant  had  declared  its  intention 
and  is  now  making  preparations  to  occupy  the  streets  of  said 
borough  with  the  tmcks  of  its  street  railway,  and  that  said  de- 
fendant is  aiding  and  abetting  the  burgess  and  town  council  in 
their  efforts  to  destroy  the  plaintiff's  vested  rights.  That  the 
burgess  and  town  council  have  threatened  and  declared  their 
intention  of  forcibly  preventing  the  plaintiff  from  constructing 
its  milway  upon  the  streets  of  said  borough.  And  praying  for 
an  injunction,  etc. 

"  On  the  day  set  down  to  hear  the  motion  to  continue  the 
preliminary  injunction  the  burgess  and  town  council  appeared 
and  denied  that  the  *  local  authorities '  of  the  borough  of  Sayre 
had  ever  given  their  consent  to  the  Athens,  Sayre  &  Waverly 
Electric  Street  Railway  Co.,  plaintiff,  to  locate,  construct  or 
maintain  a  street  railway  upon  the  streets  of  the  said  borough. 
That  the  track  laid  by  the  plaintiff  upon  Lockhart  and  Desmond 
streets  in  said  borough  was  laid  without  the  consent  of  the 
*  local  authorities '  and  against  their  protests ;  and  was  removed 
because  the  said  track  was  an  obstruction  and  a  nuisance  in  the 
streets  of  said  borough. 

"  The  defendant,  the  Waverly,  Sayre  &  Athens  Electric  Trac- 
tion Co.,  deny  that  they  have  in  any  way  aided  or  abetted  tlie 
burgess  or  town  council  in  any  effort  to  destioy  any  of  the  vested 
rights  of  the  plaintiff. 

"  It  appears  to  me  that  contention  between  the  parties  in  this 
cause  turns  upon  the  question  as  to  whether  the  ^  local  au- 
thorities' of  the  Borough  of  Sayre  had  given  consent  to  the 
plaintiff  to  locate,  construct  and  maintain  its  street  railway  upon 
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the  streets  of  said  borough.  The  plaintiff  contends  that  this 
authority  was  given  by  the  resolution  and  ordinance  of  Febru- 
ary 1,  1892,  and  also  by  the  resolution  of  December  6, 1892. 

"  At  a  meeting  of  the  borough  council  on  the  1st  of  February, 
1892,  a  petition  of  citizens  was  presented  asking  that  the  right 
of  way  be  granted  to  the  Athens,  Sayre  &  Waverly  Electric 
Street  Railway  Co. 

"  After  due  consideration,  Mr.  Shearer  moved  that  the  fran- 
chise and  right  of  way  be  granted  to  the  Athens,  Sayre  &  Wav- 
erly Electric  Street  Railway  upon  the  streets  named  in  their 
petition,  subject  to  certain  restrictions  and  regulations  to  be 
liereafter  approved  by  council,  and  upon  the  further  condition 
that  the  said  railway  company  execute  and  deliver  to  said  bor- 
ough a  bond  in  the  sum  of  one  thousand  dollars,  conditional 
that  said  company  shall  begin  active  operation  in  the  construc- 
tion of  said  road  within  one  year  from  date.  Motion  carried. 
W.  H.  Florey  of  committee  on  ordinance  presented  for  consid- 
eration the  following  ordinance  entitled  'An  ordinance  grant- 
ing the  Athens,  Sayre  and  Waverly  Electric  Street  Railway 
Company  the  right  to  use  certain  streets  in  the  Borough  of 
Sayre  and  regulating  said  use : ' 

" '  Sec.  1.  Be  it  enacted  by  the  town  council  of  the  borough 
of  Sayre  and  it  is  hereby  enacted  by  the  authority  of  the  same, 
that  consent  and  right  is  hereby  given  to  the  Athens,  SajTe  & 
Waverly  Electric  Railway  Co.  to  construct,  maintain  and  oper- 
ate a  street  railway  upon  the  following  streets  of  the  borough 
of  Sayre,  to  wit,  etc.' 

***  After  due  consideration  said  ordinance  was  on  motion 
adopted  section  by  section,  and  on  motion  of  Mr.  Shearer  was 
approved  as  a  whole.  On  motion  the  clerk  was  dii*ected  to 
present  said  ordinance  to  the  Athens,  Sayre  &  Waverly  Elec- 
tric Street  Railway  Company  for  their  acceptance.  On  motion 
the  council  then  adjourned  to  meet  on  Monday  evening,  Feb- 
ruary 8,  1892.' 

** '  February  8,  1892,  at  an  adjourned  meeting  of  the  council 
the  Burgess  stated  the  object  of  the  meeting  to  be  to  hear 
the  report  of  the  Athens,  Sayre  &  Waverly  Electric  Street  Co. 
as  to  accepting  the  provisions,  rules  and  regulations  set  forth 
in  the  ordinance  approved  February  1, 1892.' 

**  The  secretary  of  the  company  then  made  report  that  all 
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the  sections  of  said  ordinance,  excepting  the  18tb  were  accept- 
able and  would  be  agreed  to.  Then  the  company  offered  the 
following  as  a  proviso  to  section  18:  'Provided,  however,  that 
this  section  shall  not  apply  to  any  loss,  damage  or  liability  that 
may  occur  by  reason  of  a  prior  right  granted  to  any  other  com- 
pany or  companies,  or  any  or  all  ordinances  that  may  hereafter 
be  adopted  covering  said  right.'  Also  that  a  new  section  (20) 
be  added. 

" '  Sec.  20.  Any  and  all  resolutions  or  ordinances  conflict- 
ing herewith  are  hereby  repealed.'  After  due  consideration 
Shearer  moved  that  the  proviso  as  offered  and  the  addi- 
tion to  the  ordinance,  No.  20,  be  refused.  Motion  carried. 
By  request  of  company  the  further  consideration  of  their  ac- 
ceptance of  said  ordinance  was  continued  until  next  meeting. 

"  At  the  next  meeting  of  the  council  the  Athens,  Sayre  & 
Waverly  Electric  Street  Railway  Co.  made  report  that  owing 
to  the  absence  of  a  majority  of  the  directore  of  said  company 
'  it  was  impossible  to  make  report  of  their  acceptance  or  rejec- 
tion of  the  provisions  of  said  ordinance  at  the  present  meeting.' 

''It  is  alleged  on  the  part  of  the  defendant 'that  nothing 
further  was  done  or  proposed  by  said  company  until  notice 
had  been  given  them  pursuant  to  a  resolution  of  the  council 
to  appear  and  show  cause  why  any  and  all  previous  action 
upon  their  petition  should  not  be  vacated.  That  at  a  meeting 
of  the  council  held  November  26th,  the  said  company,  by  Lewis 
Eighmey,  appeared  with  a  notice  accepting  the  proposed  ordi- 
nance ;  that  at  the  same  meeting  H.  F.  Maynard,  Esq.,  who 
appeared  as  a  member  of  said  company,  and  as  counsel  for  the 
same,  and  objected  to  any  action  by  the  Sayre  borough  council 
on  the  ground  that  the  present  organization  of  said  railway 
company  was  irregular  and  illegal,  whereupon  the  council  de- 
clared all  preceding  action  void,  with  leave  to  present  a  new 
,  petition. 

"  At  a  meeting  of  the  council,  Dec.  5, 1892,  '  Petitions  of 
the  Athens,  Sayre  &  Waverly  Electric  Street  Railway  Co., 
and  the  Sayre  Traction  Co.,  for  the  right  of  franchise  to  build 
a  street  railway  through  the  streets  of  the  borough  of  Sayre 
were  read  and  ordered  placed  on  file.  It  was  moved  by  Coun- 
cilman Lynn,  and  duly  seconded,  that  the  right  of  way  be 
granted  the  Athens,  Sayre  &  Waverly  Electric  Street  Railway 
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Co.,  subject  to  such  ordinance  and  restrictions  as  the  council 
may  draw  up.    Motion  carried.' 

"  At  a  regular  meeting  of  the  council,  Jan.  2,  1893,  notice 
from  the  Athens,  Sayre  &  Waverly  Electric  Street  Railway 
Co.  accepting  the  franchise  granted  Dec.  6,  1892.  Moved  and 
carried  that  this  communication  be  deferred  for  future  action. 
Moved  that  the  resolution  passed  Dec.  6, 1892,  in  relation  to 
granting  the  franchise  to  the  Athens,  Sayre  &  Waverly  Electric 
Street  Railway  Co.  be  reconsidered.  Motion  carried.  Moved 
that  the  resolution  be  amended  as  follows  by  striking  out  the 
words  '  The  Athens,  Sayre  &  Waverly  Electric  Street  Rail- 
way Co.,'  and  inserting  in  their  place  the  words  *  The  Waver- 
ly, Sayre  &  Athens  Electric  Traction  Co.'  •  Motion  carried. 
Moved  that  the  resolution,  as  amended  by  this  council,  be 
adopted.     Motion  carried. 

'^  It  is  alleged  on  the  part  of  the  defendant  that  none  of  the 
motions,  resolutions  or  ordinances  heretofore  referred  to  were 
ever  signed  by  the  burgess,  nor  were  any  of  them  ever  pub- 
lished in  a  newspaper,  or  posted  as  required  by  law. 

"  I  have  not  mentioned  the  fact  that  the  plaintiff  claims  that 
after  the  passage  of  the  resolution  of  Dec.  5, 1892,  it  expended 
large  sums  of  money  in  the  purchase  of  ties,  iron  rails  and  other 
materials  for  the  construction  of  its  i*ailway,  sold  stock  and  did 
other  acts  on  faith  of  said  resolution.  Nor  that  the  defendants 
claim  that,  at  the  time  of  the  passage  of  the  resolution  of  Dec.  5, 
1892,  the  plaintiff  represented  that  it  had  the  right  to  construct 
and  operate  its  railway  over  and  upon  the  streets  of  the  village 
of  Waverly  in  the  state  of  New  York,  one  of  the  proposed  ter- 
mini of  said  railway,  that  on  or  about  Dec.  20,  1892,  it  was  re- 
fused the  right  to  lay  its  tracks  in  the  said  village  of  Waverly, 
thereby  cutting  oflf  an  important  part  of  the  proposed  line  de- 
sired by  the  defendants.  And  the  further  fact,  as  claimed  by 
the  defendants,  that  all  the  expenditures  on  the  part  of  the 
plaintiff  were  made  after  the  resolution  of  Dec.  5,  1892,  was 
rescinded,  and  with  full  knowledge  of  all  the  facts.  Because, 
under  my  view  of  the  law,  the  only  question  to  be  considered 
is,  have  the  local  authorities  of  the  borough  of  Sayre  given  con- 
sent to  the  plaintiff  company  to  locate,  construct  and  opei*ate 
its  railway  over  and  upon  the  streets  of  said  borough  ?  If  they 
have,  the  fact  that  the  plaintiff  has  spent  large  sums  of  money 


Digitized  by  VjOOQlC 


28    ATHENS,  ETC.,  ST.  RY.,  AppeUant,  v.  SAYRE  BORO. 
Opinion  of  Court  below.  [166  Pa. 

adds  nothing  to  it.  If  consent  has  not  been  given  the  expendi- 
ture of  money  cannot  cure  the  want  of  it.  The  plaintiflPs 
charter  gave  the  company  a  legal  existence,  clothed  it  with 
corpomte  power,  placing  it  in  a  position  to  undertake  the  pur- 
poses for  which  it  was  organized,  and  to  solicit  the  privilege  of 
entering  upon  the  streets  in  question  to  constiTict  their  road  ; 
but  their  right  so  to  do  was  expressly  conditioned  upon  the  ac- 
tion of  the  council  to  that  effect.  Until  they  obtain  that  right, 
they  cannot  be  said  to  suffer  any  special  damage  or  irreparable 
injury,  which  would  call  for  the  intervention  of  equity:  187 
Pa.  683,  Larimer  Railway  Co.  v.  Railway  Co.  I  take  it  to  be 
equally  true  that  where  the  local  authorities  have  granted  their 
consent,  it  cannot  be  revoked  without  the  consent  of  the  com- 
pany or  a  forfeiture  in  some  way  of  its  rights. 

^^  Upon  the  hearing  in  this  case  there  was  some  discussion  as 
to  what  manner  the  local  authorities  were  required  to  give  their 
consent,  whether  by  resolution  or  ordinance.  This  question 
was  fully  discussed  by  Chief  Justice  Lowrie,  in  Kepner  v. 
Commonwealth,  40  Pa.  124,  in  which  he  says :  '  that  a  resolu- 
tion is  only  a  less  solemn  or  less  usual  form  of  an  ordinance. 
It  is  an  ordinance  still,  if  it  is  anything  intended  to  regulate 
any  of  the  affairs  of  the  corporation.  Ordinance,  then,  is  the 
generic  term  for  acts  of  council  affecting  the  affairs  of  the  cor- 
poration ;  and  we  can  make  no  distinction  between  them  found- 
ed on  difference  of  degree  in  which  they  affect  those  affaira :  " 
Sower  V.  The  City  of  Philadelphia,  85  Pa.  231 ;  Wain  v.  Phila- 
delphia, to  the  use  of  Armstrong,  99  Pa.  380. 

"  [The  consent  of  the  local  authorities,  under  the  act  of  1889, 
is  a  grant  to  the  company  of  the  right  to  enter  upon  the  public 
streets  of  the  borough  and  construct  its  tracks,  turnouts  and 
switches,  and  to  run  its  cars  without  willful  obstruction  between 
its  stations.  And  for  this  purpose  it  may  dig  up  the  streets  to 
lay  its  track  and  for  all  necessary  repairs,  and  do  all  other 
things  required  and  necessary  to  carry  out  the  purposes  of  its 
charter.  To  this  extent  the  rights  of  the  public  are  abridged, 
by  having  placed  in  the  streets  that  which  without  such  con- 
sent would  constitute  a  public  nuisance.]  [1]  Can  consent  of 
the  local  authorities  under  the  act  of  1889  be  given  to  a  street 
railway  company  to  occupy  the  streets  of  a  borough  without 
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the  motion,  resolution  or  ordinance  being  signed  by  the  bur- 
gess and  published  as  required  by  the  act  of  1851  ?  I  do  not 
decide  this  question,  because  to  do  so  might  be  to  decide  the 
case  without  properly  having  the  facts  before  me.  As  the  case 
now  stands,  I  do  not  think  that  the  plaintiff  has  shown  such  a 
clear  right  to  the  relief  as  asked  for,  as  to  entitle  it  to  the  con- 
tinuance of  the  injunction.  Rule  to  continue  injunction  dis- 
charged." 

Errors  assigned  were,  (1)  portion  of  opinion  in  brackets, 
quoting  it ;  (2)  above  order. 

J?.  Overton  and  James  H.  Torrey^  ff.  F.  Maynard  with  them, 
for  appellant,  cited :  Dillon,  Mun.  Corp.  §  881 ;  Philadelphia  & 
Trenton  R.  R.,  6  Whart.  25 ;  Smith  v.  Simmons,  108  Pa.  82 ; 
Wood  V.  McGrath,  150  Pa.  451 ;  Larimer  Ry.  v.  Ry.,  137  Pa. 
633 ;  Porch  v.  St.  Bridget's  Cong.,  81  Wis.  599 ;  Klingler  v. 
Bickel,  117  Pa.  326  ;  McGee's  Ap.,  114  Pa.  470  ;  Pittsburgh's 
Ap.,  115  Pa.  4 ;  Easton  Pass.  Ry.  v.  Easton,  133  Pa.  505  ;  End- 
lich.  Int.  Statutes,  sec.  8 ;  People  v.  O'Brien,  111  N.  Y.  1. 

C.  Heydrick^  A.  C,  Wade  and  2>'.  A.  Overton  with  him,  for 
Traction  Co.,  cited :  Purd.  Dig.  210 ;  Fuller  v.  Sci-anton,  18 
W.  N.  18  ;  Verona  Borough's  Ap.,  108  Pa.  83 ;  Wain  v.  Phila., 
99  Pa.  330 ;  Sower  v.  City,  35  Pa.  231 ;  Panish  v.  City,  2  Kulp, 
182 ;  Marshall  v.  Mayor,  59  Pa.  455;  Art.  xvn,  §  9,  Const.; 
Conboy  v.  Iowa  City,  2  Iowa,  90 ;  Higley  v.  Bunce,  10  Conn. 
436 ;  Meyer  v.  Fromm,  108  Ind.  208 ;  State  v.  Mayor  of  Ho- 
boken,  9  Vroom,  110  ;  Barnett  v.  Newark,  28  111.  62 ;  Schwartz 
v.  Osbkosh,  55  Wis.  490  ;  City  of  Napa  v.  Easterby,  61  Cal. 
509  ;  Hoboken  v.  Gear,  3  Dutch.  265  ;  Elizabethtown  v.  Lefler, 
23  111.  90;  O'Hare  v.  Town  of  Park  River,  47  N.  W.  R.  380; 
Zottman  v.  San  Francisco,  20  Cal.  96 ;  Coffin  v.  City  of  Port- 
land, 43  Fed.  R.  411 ;  Twiss  v.  City  of  Port  Huron,  63  Mich. 
528  ;  Whitney  v.  Port  Huron,  88  Mich.  268 ;  Zoebisch  v. 
Rauch,  133  Pa.  532 ;  Maitland  v.  Wilcox,  17  Pa.  231 ;  Bor- 
land  V.  Guffey,  1  Gr.,  Pa.  394. 

James  H.  Codding^  for  Sayre  Borough,  not  heard. 
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Per  Curiam,  June  7, 1898: 

The  single  question  presented  by  this  record  is  whether  the 
learned  president  of  the  common  pleas  erred  in  refusing  to  con- 
tinue the  preliminary  injunction.  As  at  present  advised,  we 
are  not  convinced  that  he  did,  and  therefore  affirm  the  decree 
without  expressing  any  opinion  as  to  the  merits  of  the  questions 
that  appear  to  be  involved  in  the  contention.  It  will  be  time 
enough  for  that  when  the  facts  are  fully  developed  and  the 
case  comes  here,  if  it  ever  does,  after  full  and  final  hearing  in 
the  court  below. 

Decree  affirmed  and  appeal  dismissed  at  appellant's  costs. 


Bidwell  et  al.,  Appellants,  v.  Evans  et  al. 

Practice,  Supreme  Court — Assignments  qf  error — Evidence. 

An  assignment  of  eiTor  to  the  admission  of  evidence  must  set  forth  the 
evidence  admitted  under  the  exception. 

Ejectment — Adverse  possesion — Evidence — Lease* 

In  an  action  of  ejectment  defendant  claimed  title  by  adverse  possession 
for  over  twenty-one  years  by  Kemp,  his  predecessor.  Plaintiff  offered  in 
evidence  a  lease  to  Kemp  from  Stewart,  plaintiff's  predecessor  in  title  and 
patentee  from  the  commonwealth.  Defendant  introduced  evidence  tend- 
ing to  show  that  when  the  lease  was  given  Kemp  was  in  possession  of  the 
land  and  executed  the  lease  not  for  the  purpose  of  creating  the  relation  of 
landlord  and  tenant  with  Stewart,  but  to  prevent  Kemp^s  creditors  from 
taking  the  land  in  execution.  The  whole  case  was  submitted  to  the  jury, 
and  a  verdict  was  rendered  for  defendant.  Heldy  that  a  judgment  on  the 
verdict  should  be  affirmed. 

Argued  May  8,  1893.  Appeal,  No.  228,  Jan.  T.,  1883,  by 
plaintiffs,  Dewitt  C.  Bidwell  et  al.,  from  judgment  of  C.  P. 
Fayette  Co.,  Sept.  T.,  1878,  No.  99,  on  verdictfor  Susan  Evaas, 
et  al.  Before  Sterrett,  C.  J.,  Green,  Mitchbll,  Dean  and 
Thompson,  JJ. 

Ejectment  for  346  acres  of  land  in  Stewart  township. 

At  the  trial,  before  Ewing  J.,  it  appeared  that  plaintiffs 
claimed  title  from  Andrew  Stewart  who  took  out  a  patent  for 
the  land  in  1836.  Stewart  also  had  a  deed  from  the  grantee 
of  the  original  warrantee  of  the  land,  the  date  of  the  warrant 
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being  Feb.  4, 1794.  Defendants  claimed  title  from  John  Kemp 
who  had  settled  on  the  land  in  1825,  and  continued  in  posses- 
sion of  it  until  his  death  in  1867.  After  Kemp's  death,  the 
defendants,  his  heirs,  continued  in  possession.  Plaintiffs  offered 
in  evidence  a  lease  from  Stewart  to  Kemp  executed  in  1840. 
Defendants  produced  a  witness  who  testified  that  the  lease  was 
given  by  Kemp  not  as  a  recognition  of  Stewart's  title,  but  for 
the  purpose  of  protecting  Kemp  from  his  creditors. 

Defendant  oflEered  to  show  by  Jacob  Linderman  that  Kemp 
erected  certain  buildings  after  1840.  Objected  to,  objection 
overruled  and  exception.  [1] 

Defendant  offered  to  show  declarations  of  James  Kemp  while 
living  on  the  land,  as  to  how  he  held  and  claimed  it.  Object- 
ed to,  objection  overruled  and  exception.  [2] 

The  court  charged  in  part  as  follows : 

"  [The  plaintiffs  seek  here  to  recover  possession  of  a  tract 
of  three  hundred  foi-ty-six  acres  of  land  situate  in  Stewart  town- 
ship in  this  county.  They  have  given  in  evidence  here  a  title 
beginning  with  a  patent  from  the  commonwealth,  issued  to 
Andrew  Stewart  in  1836,]  [3]  and  by  various  conveyances  and 
devises  vesting  the  interest  of  Stewart,  under  that  patent,  in 
the  plaintiffs  of  record  in  this  case.  If  that  were  all  there  was 
in  this  case,  the  plaintiffs  would  be  unquestionably  entitled  to 
your  verdict." 

Plaintiffs'  points  were  among  others  as  follows : 

"4.  That  the  deed  of  Andrew  Stewart  to  James  R.  Hendrick- 
son,  Mai'k  Sterling,  William  B.  Curry  and  William  Larimer,  Jr., 
for  the  John  Reed  tract,  the  land  in  dispute,  dated  Dec.  15, 
1854,  passed  a  pei-fect  title  to  the  said  land  unless  the  said 
grantees  had  actual  notice  of  the  fraud  alleged  by  the  defend- 
ant in  connection  with  the  lease  of  January  25,  1840,  before 
the  purchase  by  them  of  the  said  land."     Refused.  [4] 

"5.  That  subsequent  bona  fide  purchasers  of  said  land, 
without  actual  notice  of  said  alleged  fraud  acquired  perfect 
titles  and  would  be  entitled  to  recover."     Refused.  [5] 

**6.  That  there  could  be  no  fraud  in  the  lease  of  January  25, 
1840,  because  Stewart  had  the  legal  title,  by  virtue  of  his  pat- 
ent for  the  land  in  question,  while  Kemp  at  that  time  had  no 
other  right  than  that  acquired  by  squatting  on  the  land  for 
fourteen  years."     Refused.  [6] 

"  7.  That  if  the  jury  believe  from  the  evidence  that  James 
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Kemp  ielivered  to  James  Morrison,  a  school  director  of  Saltlick 
township,  the  deed  from   Andrew  Stewart  dated  , 

1847,  for  a  part  of  the  premises  in  dispute  and  permitted  the 
said  school  directors  to  erect  upon  said  land,  erect  and  occupy 
a  school  house  under  the  grant  contained  in  said  deed,  such  acts 
are  inconsistent  with  his  claim  of  ownership  and  strongly  sup- 
port the  claim  of  plaintiffs  that  Kemp  was  then  only  a  tenant 
of  Stewart's.  AvMoer :  If  the  jury  find  the  facts  to  be  as  stated 
in  this  point,  such  facts  are  evidence  against  Kemp's  claim  of 
ownership,  and  corroboration  of  the  claim  of  the  plaintiffs  that 
Kemp  was  then  a  tenant  of  Stewart's."  [7] 

"  8.  That  the  patent  to  Stewart  was  evidence  of  title  which 
it  was  necessary  for  the  defendant  to  rebut,  since  the  James 
Kemp,  under  whom  defendant  claims,  was  a  mere  intruder,  and 
the  plaintiffs  are  entitled  to  recover."     Refused.  [8j 

Defendant's  points  were  among  others  as  follows : 

"  2.  Tbat  if  they  believe  from  the  evidence  that  the  lease 
from  Stewart  to  Kemp  was  made  while  Kemp  was  in  possession 
claiming  the  land  as  his  own,  not  for  the  purpose  of  creating 
the  relation  of  landlord  and  tenant  between  Stewart  and  Kemp, 
but  under  pretence  on  the  part  of  Stewart  that  it  was  for  the 
protection  of  Kemp  and  under  promise  that  Stewart  would  per- 
fect Kemp's  title  by  conveying  to  him  any  right  Stewart  might 
have,  it  would  not  stop  the  running  of  the  statute  of  limitations  ; 
and  if  the  jury  find  the  facts  to  be  as  herein  stated,  and  that 
Kemp  and  those  claiming  under  him  were  in  exclusive  and  con- 
tinuous possession  of  the  land  in  dispute  more  than  twenty-one 
yeai-s  before  the  commencment  of  this  action,  claiming  it  as 
their  own,  plaintiffs  cannot  recover."     AflBrmed.  [9] 

^^  3.  That  if  Kemp  was  on  the  land  in  dispute  at  the  time  of 
the  sale  by  Stewart  to  Larimer  and  others  and  of  the  subse- 
quent sales,  it  was  notice  to  the  purchasers  of  any  title  he  might 
have ;  it  was  the  duty  of  the  purchasers  to  inquire  of  him  how 
he  held,  and  they  failing  to  do  so  he  and  his  heirs  can  set  up 
against  them  any  title  he  might  have  asserted  against  Stew- 
art."    Affirmed.  [10] 

Verdict  and  judgment  for  defendants.     Plaintiffs  appealed. 

ErroT%  assigned  were  (1,  2)  rulings  on  evidence ;  (8-10)  in- 
structions ;  quoting  instructions  and  bills  of  exceptions  but  not 
evidence. 
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R.  E.  Umbel  of  Boyd  ^  UmbeU  for  appellants,  cited :  Evans 
V.  Bidwell,  76  Pa.  497;  Hockenbuiy  v.  Snyder,  2  W.  &  S. 
249. 

8.  L.  Mestrezat^  for  appellee,  filed  no  paper-book. 

Peb  Curiam,  June  7, 1898  : 

The  first  and  second  specifications  may  be  dismissed  with 
the  remark  that  they  are  not  according  to  rule :  Huckestein  v. 
KeUy  &  Jones  Co.,  139  Pa.  201. 

When  correctly  read  in  connection  with  its  context  there  is 
no  error  in  the  excerpt  from  the  learned  judge's  charge,  recited 
in  the  third  specification. 

There  was  no  error  in  refusing  plaintiffs  points  for  charge 
recited  in  the  fourth,  fifth,  sixth  and  eight  specifications  res- 
pectively, nor  in  the  learned  judge's  answer  to  their  point  re- 
cited in  the  seventh  specification. 

The  defendants'  points  for  charge  recited  in  the  ninth  and 
tenth  specifications,  respectively,  were  rightly  aflBrmed,  and  the 
questions  of  fact  involved  therein  properly  submitted  to  the 
jury.  Both  of  these  controlling  propositions  were  fully  war- 
ranted by  the  testimony,  and  the  jury  having  found  the  facts 
to  be  as  therein  stated,  could  not  do  otherwise  than  render  a 
verdict  in  favor  of  the  defendants.  They  must  have  found 
from  the  evidence  that  the  lease  from  Stewart  to  Kemp  was 
made  while  the  latter  was  in  possession  of  the  land  claiming 
the  same  as  his  own,  not  for  the  purpose  of  creating  the  relation 
of  landlord  and  tenant  between  Stewart  and  Kemp,  but  under 
pretence  on  the  part  of  Stewart  that  it  was  for  the  protection 
of  Kemp,  and  under  promise  that  Stewart  would  perfect  Kemp's 
title  by  conveying  to  him  any  title  that  Stewart  might  have ; 
and  further,  that  Kemp  and  those  claiming  under  him  were  in 
exclusive  and  continuous  possession  of  the  land  in  dispute, 
claiming  it  as  their  own,  for  more  than  twenty-one  years  prior 
to  the  commencement  of  this  action. 

The  case  was  well  tried,  and  we  find  nothing  in  the  record 
that  would  justify  a  reversal  of  the  judgment. 

Judgment  affirmed. 
Vol.  olvi — 8 
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Sternbergh  et  al.,  Appellants,  t?.  Chickies  Iron  Co. 

Iie»ci89ion  of  contract — Er>idence — Delay. 

If  the  purchasers  of  bai'  iron  do  not  make  anj'  objection  to  its  quality 
for  fifty-six  days  after  the  last  car  load  is  shipped  to  them,  they  cannot 
rescind  their  contract 

A  purchaser  of  goods  cannot  rescind  the  contract  by  wiuting  to  the  seller 
as  follows :  **  We  think  it  would  be  well  for  you  to  come  here  and  see 
them  and  say  what  you  wish  to  have  done  with  them.  We  are  obliged  to 
reject  them  as  utterly  unfit  for  our  use  and  wish  you  to  take  them  away." 

Sale —  Warranty — Evidence, 

A  dealer  in  iron  offered  certain  iron  to  a  maker  of  rivets,  who  answered 
as  follows :  ♦*  We  must  have  the  very  best  quality  for  this  purpose,  and 
we  should  want  it  right  along  all  the  time  of  the  same  quality,  if  we  found 
it  satisfactory."  To  this  the  following  reply  was  sent:  **  As  the  best  way 
of  finding  out  whether  the  bars  will  answer  your  purpose  is  to  try  them, 
we  suggest  that  you  take  a  sample  car  load."  The  iron  was  sent,  and  prov- 
ing satisfactory  other  ordei*s  were  given.  Subsequently  the  rivet  maker 
suggested  a  different  mixture  for  the  iran,  and  this  was  agreed  to  and  iron 
was  made  in  accoi'dance  with  his  suggestions.  HeUl,  that  there  was  no 
wan*anty  of  the  quality  of  the  iron. 

Argued  May  15,  1893.  Appeal,  No.  44,  July  T.,  1892,  by 
plaintiffs,  James  H.  Sternbergh  et  al.,  from  judgment  of  C.  P. 
Lancaster  Co.,  April  T.,  1888,  No.  14,  on  verdict  for  defendant. 
Before  Sterbett,  C.  J.,  Green,  Mitchell,  Dean  and  Thomp- 
son, J  J. 

Assumpsit  to  recover  purchase  price  paid  for  iron  of  alleged 
inferior  quality  sold  by  defendant  to  plaintiff. 

At  the  trial,  before  Patterson,  J.,  the  following  corren- 
pondence  was  offered  in  evidence : 

On  Oct.  1,  1886,  defendant  wrote  as  follows : 

"  We  beg  to  advise  you  that  the  Chickies  Rolling  Mill  are 
now  under  contract  to  make  muck  bars  for  us,  exclusively  out 
of  *  Chickies'  pig,  and  the  quality  is  superior  to  anything  ever 
produced  heretofore  at  the  mill,  the  idea  being  to  turn  out  a 
high  grade  bar  only  for  especial  purposes.  We  think  they  are 
just  what  you  want,  and  when  you  are  in  the  market  would  be 
pleased  to  quote  you  prices." 

Plaintiff  replied,  Oct.  2,  1886 : 

*'  Yours  of  the  Ist  October  is  received.     Do  you  think  you 


Digitized  by  VjOOQlC 


STERNBERGH  ot  al.,  AppeUants,  v.  CHICKIES  IRON  CO.  35 
1893.]  Statement  of  Facts. 

could  furnish  muck  bars  of  such  a  quality  that  would  be  suit- 
able for  boiler  rivets  at  a  moderate  price  ?  We  use  8  in.  wide 
and  4  in.  wide  and  sometimes  6  in.  wide  bars,  principally  8  in. 
and  4  in.  We  want  also  a  good  quality  for  bolts,  and  by  the 
term  good  we  mean  first  quality — a  quality  that  will  bend 
double  cold  in  the  bolt  rod  without  showing  a  sign  of  fracture, 
well  boiled,  fibrous  iron,  free  from  red  shortness,  or  any  crystal- 
line structure.  But  our  requirements  for  rivet  stock  are  ex- 
acting. We  must  have  the  very  best  quality  for  this  purpose, 
and  we  should  want  it  right  along  all  the  time  of  the  same 
quality,  if  we  found  it  satisfactory.  The  market  is  always  low 
for  boiler  rivets,  and  we  should  have  to  buy  at  a  low  price  in 
order  to  compete  with  other  makers.  What  are  called  '  good ' 
muck  bars,  as  ordinarily  understood,  we  find  would  not  answer 
our  purpose  for  rivets.  Will  you  be  kind  enough  to  consider 
this  inquiry  and  advise  us  what  you  could  do  ?  And  quote 
price  f.  o.  b.  here." 

On  Oct.  4,  1886,  defendants  wi-ote : 

"  Your  favor  of  the  2d  inst.  is  rec'd.  We  believe  you  have 
used  a  considerable  number  of  bars  made  at  Chickies  rolling 
milL  We  consider  those  now  made  as  better  than  any  hereto- 
fore produced  at  this  mill.  The  sizes  they  make  are  3  in.  &  4 
in.  As  the  best  way  of  finding  out  whether  the  bars  will  an- 
swer your  purpose  is  to  try  them,  we  suggest  that  you  take  a 
sample  car  load,  for  which  our  price  will  be  $80.50  per  ton, 
f.  o.  b.  cai-s  here." 

The  iron  was  sent,  and  proving  satisfactory  various  orders 
were  given.  Subsequently  plaintiffs  suggested  a  different 
mixture,  and  defendants  complied  with  the  suggestion. 

On  Nov.  17,  1886,  defendants  wrote  :  "  We  to-day  ship  you 
a  car  load,  20  tons,  3i  X  i  Muck  Bars  as  per  B.  L.  enclosed. 
These  bars  are  made  with  a  small  percentage  of  cold  short  pig 
iron,  and  we  don't  know  whether  or  no  they  are  any  better  for 
your  purpose  than  made  of  all  Chickies  pig,  as  it  is  difficult  to 
get  a  good  cold  short  iron  to  mix.  We  won't  ship  the  other 
car  load  until  we  hear  from  you  in  regard  to  how  this  lot  works. 
We  are  anxious  to  make  an  iron  to  suit  you.  The  tendency 
of  red  short  in  our  bars  suits  all  our  other  customera  exactly, 
but  if  we  can  alter  our  mixture  to  suit  you  will  willingly  do  so." 

On  Dec.  21,  1886,  plaintiff'  wrote  :  "  We  have  tested  the  last 
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lot  of  iron  received  from  you  and  find  that  it  is  better  adapted 
for  rivets  than  the  former  lot.  Still  we  have  not  gone  far 
enough  to  determine  whether  it  will  be  in  all  respects  satisfac- 
tory or  not.  At  all  events,  we  wish  to  place  an  order  with  you 
for  100  tons,  and  enclose  our  formal  order,  which  you  may  ship 
as  early  as  convenient  at  $81  f.  o.  b.  cars  there,  same  as  the  last 
lot.  Even  in  case  we  could  not  use  it  for  rivets,  we  could  use 
it  for  bolts,  which  require  the  very  best  quality  of  iron." 

On  Jan.  8,  1887,  plaintiflf  ordered  200  tons  best  quality, 
strictly  neutral  muck  bars.  These  were  delivered  in  January 
and  February,  the  last  shipment  being  made  on  Feb.  9th.  On 
March  25,  1887,  plaintiffs  wrote  to  defendants  complaining  of 
the  quality  of  the  iron,  and,  on  April  6,  sent  the  following 
letter : 

"  Mr.  Reinhold  was  here  yesterday  and  examined  the  muck 
bars  received  from  you,  and  we  think  was  abundantly  satisfied 
as  to  their  inferior  quality.  We  think  it  would  be  well  for  you 
to  come  here  and  see  them  and  say  what  you  wish  to  have  done 
with  them.  We  are  obliged  to  reject  them  as  utterly  unfit 
for  our  use  and  wish  you  to  take  them  away.  Awaiting  your 
directions." 

Plaintiff  paid  for  the  whole  of  the  200  tons  delivered  to 
them.  The  suit  was  brought  to  recover  the  amount  thus  paid 
and  the  expenses  connected  with  the  iron. 

The  court  entered  a  compulsory  nonsuit  and  subsequently 
refused  to  take  it  off. 

Error  assigned  was  refusal  to  take  off  nonsuit. 

J".  Eay  Brown  and  (7«o.  Nauman^  W.  U.  Hensel  with  them, 
for  appellants,  cited:  Fogel  v.  Brubaker,  122  Pa.  7  :  Pence  v. 
Langdon,  99  U.  S.  578. 

E.  D.  North  and  H.  M,  North  for  appellees,  cited :  Roebling 
V.  Brown,  9  W.  N.  170 ;  Altoona  Iron  Works  v.  Axle  Co.,  6 
W.  N.  271 ;  Coulston  v.  Bank,  4  W.  N.  297 ;  Kraber's  Ex'rs 
V.  Union  Ins.  Co.,  24  W.  N.  547 ;  U.  B.  Mutual  Aid  Soc'y  of 
Pa.  V.  White,  12  W.  N.  147  ;  Middleton  v.  Stone,  111  Pa. 
589;  Shafer  v.  Senseman,  125  Pa.  310;  Fisher  v.  Moyer,  8 
Gent.  R.  683 ;  s.  C,  4  Atl.  R.  64 ;  Bryant  v.  Hagerty,  87  Pa. 
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256 :  Sharp  v.  Ponce,  76  Me.  350 ;  Norton  v.  Young,  8  Me. 
80 ;  Kase  v.  John,  10  Watts,  107 ;  West  v.  Cutting,  19  Vt. 
686 ;  Freyman  v.  Knecht,  78  Pa.  141 ;  Heastings  v.  McGee, 
66  Pa.  886  ;  Fogel  v.  Brubaker,  122  Pa.  14 ;  PearsoU  v.  Cha- 
pin,  44  Pa.  9 ;  Negley  v.  Lindsay,  67  Pa.  217  ;  Morgan  v.  Mc- 
Kee,  77  Pa.  228. 

Per  Cubiam,  June  7,  1898 : 

The  only  question  presented  by  this  record  is  whether  the 
court  erred  in  refusing  to  take  off  the  judgment  of  nonsuit. 

We  have  fully  considered  the  plaintiffs'  testimony,  in  con- 
nection with  the  propositions  so  ably  contended  for  by  their 
learned  counsel,  and  are  not  convinced  -that  the  case  should 
have  been  submitted  to  the  jury.  On  the  contrary,  we  find 
nothing  in  the  testimony  that  would  have  warranted  the  jury 
in  rendering  a  verdict  in  their  favor  for  the  amount  of  their 
claim  or  any  part  thereof.  There  is  no  suflBcient  evidence  of 
any  warranty,  by  defendant,  of  the  quality  of  the  iron  it  con- 
tracted to  deliver,  nor  any  sufficient  evidence  of  rescission  of 
the  contract  by  plaintiffs.  If  they  ever  had  a  right  to  rescind, 
they  failed  to  exercise  it  within  a  reasonable  time. 

Judgment  affirmed. 


156 
Carpenter  v.  AUemannia  Fire  Ins.  Co.,  Appellant,     le  35  so 

Fire  insurance — JOescription  cf  property — Evidence, 

A  policy  of  fire  insuranoe  was  issued  **  upon  the  two  story  brick  dwelling 
boose,  with  slate  roof,  and  its  additions,  adjoining  and  communicating,  in- 
cluding foundations,  porches,  verandas,"  etc.  A  frame  building  adjoined 
and  communicated  with  tlie  brick  building.  The  defendant  company  in- 
troduced evidence  tending  to  show  that  the  frame  building  was  not  intended 
by  the  parties  to  be  included  in  the  policy.  Plaintiff  introduced  evidence 
tending  to  prove  the  contrary.  Held,  that  a  verdict  and  judgment  for 
plaintiff  should  not  be  disturbed. 

Proqf  cf  loM9— Notice — Waiver. 

An  insurance  company  which  retains  without  objections  proofs  of  loss 
for  over  a  month  will  be  presumed  to  have  waived  defects. 

Argued  May  17, 1893.  Appeal,  No.  866,  Jan.  T.,  1898,  by 
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defendant,  from  judgment  of  C.  P.  Lancaster  Co.,  Aug.  T.,  1891, 
No.  127,  on  verdict  for  plaintiff,  Henry  Carpenter,  assignee  of 
Joseph  Bradel,  to  use.  Before  Stbbbett,  C.  J.,  Gbbbn,  Wil- 
liams, Mitchell  and  Deak,  JJ. 

Assumpsit  on  policy  of  fire  insurance. 

At  the  trial,  before  Brubakbb,  J.,  it  appeared  that  the  policy 
was  upon  the  two  story  brick  dwelling  house,  with  slate  roof,  and 
its  additions,  adjoining  and  communicating,  including  founda- 
tions, porches,  verandas,  gas  and  water  pipes  and  connections, 
and  stationary  apparatus  therein,  situated  at  Nos.  502-4  on 
the  south  side  of  West  King  street,  Lancaster,  Pa. 

A  frame  building  adjoined  and  communicated  with  the  brick 
dwelling  and  was  used  as  a  cigar  factory.  On  Feb.  5, 1891, 
a  portion  of  the  brick  building  and  all  of  the  frame  building 
was  destroyed  by  fire. 

The  agent  of  the  company  testified  that  when  he  went  to 
view  the  premises  where  the  insumnce  was  placed  he  asked  the 
owner :  "  Don't  you  want  additional  insurance  on  this  frame 
building  ?  "  And  was  answered :  "  No,  I  have  enough  on  that." 
Plaintiffs  denied  that  any  such  conversation  occurred  and  claim- 
ed that  the  policy  in  suit  covered  both  buildings. 

The  proofs  of  loss  were  retained  by  the  company  for  over 
a  month  without  objection. 

Defendant's  points  were  as  follows : 

"  1.  The  alleged  proof  of  loss  did  not  set  forth  the  description 
of  the  property  insured,  and  the  amount  of  concurrent  insurance 
in  other  companies  appears  in  said  alleged  proof  to  be  $2,500, 
which  is  in  excess  of  amount  allowed  by  policy  on  which  re- 
covery is  sought ;  nor  did  said  proof  set  forth  amount  of  joint 
or  concurrent  insurance,  or  set  forth  the  proportion  of  loss 
claimed  from  defendant."     Refused.  [1] 

^^  2.  If  the  court  should  hold  that  the  plaintiff  is  entitled  to 
recover,  then  the  court  is  asked  to  charge  that  plaintiff  can  only 
recover  one  hundred  dollars,  the  proportion  claimed  on  the 
brick  building."     Refused.  [2] 

"  3.  There  was  a  regular  dwelling-house  form  used ;  it  clearly 
means  the  attachments  used  for  the  same  purposes,  to  wit: 
dwelling-house,  but  cannot  mean  a  frame  tobacco  factory,  a 
foreign  subject."     Refused.  [3] 
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Verdict  and  judgment  for  plaintiff.    Defendant  appealed. 

Errors  assigned  were  (1-3)  instructions,  quoting  them,  and 
(4)  that  the  verdict  was  against  the  law  and  evidence. 

A,  C.  JReinoehl^  for  appellant,  cited :  Pottsville  Co.  v.  Fromm, 
100  Pa.  354;  Ins.  Co.  v.  Cusick,  109  Pa.  163. 

John  JE.  Malone  of  Steinmetz  ^  Malone^  Henry  Carpenter 
with  him,  for  appellee,  cited :  Ins.  Co.  v.  Moyer,  97  Pa.  441 ; 
Inland  Ins.  Co.  v.  Stauffer,  33  Pa.  397  ;  State  Ins.  Co.  v.  Todd, 
83  Pa.  272 ;  Ben  Franklin  Ins.  Co.  v.  Flynn,  98  Pa.  627  ;  Davis 
Shoe  Co.  v.  Ins.  Co.,  138  Pa.  73 ;  Lafayette  Gould  v.  Dwell- 
ing House  Ins.  Co.,  134  Pa.  570 ;  Beatty  v.  Lycoming  Co.  Ins. 
Co.,  62  Pa.  456. 

Per  Cubiam,  June  7, 1898  : 

There  appears  to  be  nothing  in  either  of  the  specifications  of 
error  that  requires  a  reversal  of  the  judgment.  '  The  points  for 
charge,  recited  in  the  first  three  specifications  respectively, 
were  rightly  refused.  The  remaining  specification,  viz. :  *'  The 
verdict  was  against  the  law  and  the  evidence,"  might  have  been 
addressed  to  the  court  below  on  a  motion  for  a  new  trial,  but 
it  has  no  place  here. 

As  specified  in  the  policy,  the  insurance  was  "$1,000,  upon 
tile  two  story  brick  dwelling  house  with  slate  roof  and  its  ad- 
ditions adjoining  and  communicating,  including  foundations, 
porches,  verandas,"  etc.  This  description  clearly  embraces  the 
frame  addition  which  was  totally  destroyed  by  the  fire.  It  not 
only  adjoined,  but  also  communicated  with«the  brick  building. 
The  learned  trial  judge,  however,  permitted  defendant  company 
to  introduce  evidence  for  the  purpose  of  showing  that  it  was* 
not  intended  that  said  adjoining  building  should  be  embraced 
in  the  description.  That,  together  with  plaintifiTs  evidence, 
tending  to  prove  the  contrary,  was  submitted  to  the  jury,  and 
they,  I^  necessary  implication,  must  have  found  that  said  build« 
ing  was  covered  by  the  policy. 

Another  frivolous  ground  of  defence  was  the  alleged  insuf- 
ficiency of  the  proofs  of  loss  furnished  within  the  sixty  days  re- 
qoiied  by  the  policy.     These  proofs,  in  substantial  compliance 
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with  the  terms  of  the  policy,  were  furnished  to  defendant  com- 
pany on  April  8, 1891,  and  retained  by  it,  without  objection, 
for  more  than  a  month.  If  the  proofs  were  deemed  insufficient, 
it  was  the  plain  duty  of  the  company  to  give  immediate  notice 
of  its  objections,  pointing  out  the  supposed  defects,  etc. :  Gould 
V.  Insurance  Co.,  134  Pa.  686 ;  Davis  Shoe  Co.  v.  Kittanning 
Ins.  Co.,  188  Pa.  73. 
Judgment  affirmed. 


Cramer's  Estate.     Smeltzer's  Appeal. 

Intestate  laws — Distribution — First  cousins — Act  cf  June  3,  1886. 

Under  the  act  of  June  30,  1885,  P.  L.  251,  if  the  only  persons  entitled 
to  take  the  estate  of  an  intestate  are  first  cousins,  children  of  deceased 
uncles  and  aunts,  distribution  must  be  made  per  capita  and  not  per  stirpes. 

Argued  May  18, 1893.  Appeal,  No.  29,  July  T.,  1898,  by 
Blanche  Smeltzer  et  al.,  heii-s,  from  decree  of  O.  C.  York  Co., 
dismissing  exceptions  to  auditor's  report  in  estate  of  Henry 
W.  Cremer,  deceased.  Before  Stbrbett,  C.  J.,  Greek,  Wil- 
liams, Mitchell  and  Deak,  JJ. 

Exceptions  to  report  of  auditor  distributing  decedent's  es- 
tate. 

The  auditor,  Edward  Chapin,  Esq.,  reported  as  follows : 

"  From  the  evidence  it  appears  that  Henry  W.  Cremer  died 
unmarried  and  without  issue,  intestate,  leaving  neither  father, 
mother,  brother,  ^ster,  uncle,  aunt,  nephew  nor  niece  living, 
but  the  following  heirs,  being  children  of  deceased  uncles  and 
aunts  both  on  the  maternal  and  on  the  paternal  side,  viz. :  [nam- 
ing them.] 

"No  evidence  was  produced  before  your  auditor  of  any  sec- 
ond cousins  or  cousins  once  removed  living.  And  therefoi'e 
there  is  no  question  as  to  whom  the  estate  descends  and  among 
whom  it  is  to  be  distributed.  But  there  is  a  question  raised  as 
to  the  method  of  distribution,  whether  it  is  per  stirpes  or  per 
capita  ?  The  legal  question  was  fully  and  ably  argued  by  coun- 
sel representing  the  parties  interested. 
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^  Under  the  intestate  laws  of  the  commonwealth  as  enacted 
in  1833  and  approved  April  8,  1833,  P.  L.  318,  first  cousins 
inherited  as  next  of  kin  and  not  as  a  class  of  collateral  heirs, 
and  they  took  per  capita :  §  7,  act  of  1833 ;  §  14,  act  of  1833 ; 
Hayes's  Appeal,  89  Pa.  256. 

^The  act  of  April  27,  1855,  constituted  them  an  additional 
class  of  collateral  heirs,  as  contradistinguished  from  next  of 
kin,  and  directed  in  explicit  terms  tliat  they  should  inherit  and 
take  by  representation,  taking  among  them  such  share  as  their 
parents  would  have  taken  had  they  been  living  :  Hayes's  Ap- 
peal, supra ;  Brenneman's  Appeal,  40  Pa.  115. 

"  After  the  passage  of  this  act  of  1855,  grandnephews  and 
grandnieces,  and  first  cousins,  alone  of  all  relatives  of  an  in- 
testate, where  all  stood  in  the  same  degree  of  consanguinity  to 
intestate,  took  and  distributed  such  intestate's  estate  per  stirpes ; 
it  was  the  one  exception  to  the  law  as  laid  down  and  enacted 
in  the  14th  section  of  the  act  of  1833.  It  was  enacted  after 
the  act  of  1833,  and  therefore  changed  the  rule  there  provided. 

^^  Brenneman's  Appeal  and  Hayes's  Appeal  and  the  act  of 
1855  would  govern  this  distribution  and  make  it  a  per  stirpes 
distiibution,  were  it  not  that  the  legislature  enacted  in  1885  an 
act  which  was  approved  the  30th  day  of  June,  1885,  P.  L.  251, 
which  provided  as  follows:  'Section  1.  Be  it  enacted,  etc.. 
That  whenever,  by  the  intestate  laws  of  this  commonwealth,  it 
is  directed  that  the  real  and  personal  estate  shall  descend  to, 
or  be  distributed  among,  several  pei'sons,  whether  lineal  or  col- 
lateral heirs  or  kindred  standing  in  the  same  degree  of  con- 
sanguinity to  the  intestate,  if  there  shall  be  only  one  of  such 
degree  he  shall  take  the  whole  of  such  estate,  and  if  there  be 
more  than  one  they  shall  take  in  equal  shares,  and  if  real  es- 
tate, shall  hold  the  same  as  tenants  in  common. 

^  *'  Section  2.  All  acts  or  parts  of  acts  inconsistent  herewith 
be  and  the  same  are  hereby  repealed.' 

^  This  is  but  the  re-enactment  of  the  14th  section  of  the  act 
of  1888,  in  hsec  verba,  and  operates  on  the  act  of  1855  as  an 
express  repeal  of  the  provision  of  the  act  of  1855,  in  so  far  as 
it  prescribes  the  method  of  distribution.  And  further  the  act 
of  1885  has  the  same  effect  on  distributions  made  under  acts 
passed  since  1883  as  the  14th  section  of  the  act  of  1833  had  on 
distributions  under  the  law  as  it  stood  prior  to  its  passage,  and 
under  it. 
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"  The  act  of  1885  thus  harmonizes  the  entire  intestate  system 
in  so  far  that  it  again  places  all  heirs,  whether  lineal  or  collat- 
eral, when  in  the  same  degree  of  consanguinity  to  the  intestate, 
on  the  same  and  equal  footing,  and  provides  in  all  such  cases, 
be  they  all  children,  all  grandchildren,  all  great-grandchildren, 
etc.,  all  brothers  and  sisters,  all  nephews  and  nieces,  all  uncles 
and  aunts,  or  all  first  cousins,  that  they  shall  take  per  capita. 

"  Your  auditor  therefore  distributes  the  balance,  after  deduct- 
ing the  claims  allowed,  the  credits  granted  the  administrator 
and  the  expenses  of  audit,  to  and  among  the  sixteen  first  cousins 
per  capita,  giving  and  awarding  to  each  one  full  equal  sixteenth 
part  of  such  balance. 

*'  It  had  been  strenuously  argued  that  the  case  reported  as 
Estate  of  Mary  Rogers  deceased,  181  Pa.  882,  governs  this  dis- 
tribution, and  that  under  it  the  distribution  should  be  per  stirpes. 
True  it  is  that  this  case  has  been  decided  since  the  approval  of 
the  act  of  1885.  But  the  only  question  raised  before  the  coui-t 
below  or  the  Supreme  Court  was  whether  second  cousins,  or 
cousins  once  removed,  were  entitled  to  participate  where  there 
were  first  cousins  living.  And  that  question  was  decided;  al- 
though the  opinion  does  say  *  that  the  rule  of  distribution  is  per 
stirpes  and  not  per  capita : '  but  it  will  be  noticed  that  the  at- 
tention of  the  court  was  not  directed  nor  called  to  the  act  of 
1885  by  counsel  for  either  of  the  litigants ;  nor  is  any  mention 
made  of  the  act  of  1885  in  the  per  curiam  opinion  filed  in  the 
case.  The  above  case  does  not  in  the  least  change  our  opinion 
as  to  the  proper  and  legal  distribution  to  be  made  in  this  case." 

Exceptions  to  auditor's  report  by  appellants,  whose  shares 
were  reduced  by  the  per  capita  distribution,  were  dismissed  by 
the  court,  Latimbb,  P.  J. 

JErrors  assiffned  were  dismissal  of  exceptions,  quoting  them. 

JV.  M.  Wanner^  George  S.  Schmidt  and  Charles  E.  Ehrehart 
with  him,  for  appellants,  cited  :  Acts  of  April  8, 1888,  §  7,  P.  L. 
818;  April  27, 1855,  P.  L.  868;  June  80,  1885,  P.  L.  251; 
Brenneman's  Ap.,  40  Pa.  115  ;  Lane's  Ap.,  28  Pa.  487 ;  Hayes's 
Ap.,  89  Pa.  256 ;  Rogers's  Estate,  131  Pa.  884 ;  Dorsey's  Ap., 
72  Pa.  192;  Pierie  v.  Phila.,  189  Pa.  578;  Hatfield  v.  Com., 
120  Pa.  896;  Com.  v.  Frantz,  185  Pa.  889. 
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Smyser  WiUiamSj  JR.  JS.  Cochran^  Qeorge  TV.  Heigea  and 
Ch(is.  M.  Wolff  with  him,  for  appellees,  cited :  Brenneman's 
Ap.,  40  Pa.  116 ;  Hayes's  Ap.,  89  Pa.  256 ;  MUler's  Ap.,  40  Pa. 
887;  Rogers's  Est.,  181  Pa.  384;  Craig  v.  Church,  88  Pa.  46; 
Esling  s  Ap.,  89  Pa.  210  ;  Blood  v.  Mercelliott,  53  Pa.  391 ; 
Dorsey's  Ap.,  72  Pa.  192 ;  Foster's  Case,  11  Rep.  107  ;  Barber's 
Contested  Election,  86  Pa.  400 ;  Van  Rensselaer  v.  Snyder,  9 
Barb.  308 ;  Sifred  v.  Com.,  104  Pa.  181 ;  Homer  v.  Com.,  106 
Pa.  226. 

Per  Curiam,  June  7, 1893 : 

All  that  can  be  profitably  said  on  the  question  presented  in 
this  case  will  be  found  in  the  opinion  of  the  learned  auditor, 
whose  report  was  fully  approved  and  adopted  by  the  learned 
president  of  the  orphans'  court.  On  that  opinion  we  affirm  the 
decree  of  the  court  below. 

All  the  parties  entitled  to  participate  in  the  fund  for  distri- 
bution were  related  to  the  intestate  in  the  same  degree.  They 
were  all  first  cousins,  and  hence  the  per  capita  distribution  ac- 
cording to  the  provisions  of  the  act  of  June  80,  1885,  P.'L. 
261,  was  correct. 

Decree  affirmed  and  appeal  dismissed  at  appellants'  costs. 


Shamokin  Borough,  Appellant,  v.  Flannigan. 

MunidpalitleB — Ordinance — Peddlers^  license — Trade  regulation, 
A  municipal  ordinance  prohibiting  peddling  without  a  license  is  a 
proper  police  regulation,  but  it  must  be  directed  against  the  business,  and 
not  against  a  class  of  persons  engaged  in  the  business,  otherwise  it  is  a 
trade  regulation  and  invalid:  Sayre  Borough  v.  Phillips,  148  Pa.  482, 
followed. 

A  borough  ordinance  provided:  *'  That  from  and  after  the  passage  of 
this  ordinance  it  shall  be  unlawful  for  any  person  or  pei*sons,  to  sell  or 
offer  for  sale  within  said  borough  as  a  hawker,  peddler,  tn*veling  mer- 
chant, or  agenU  either  by  sample  or  otherwise,  any  garden,  farm,  or 
dairy  products,  or  any  other  foreign  or  domestic  goods,  wares  or  mer- 
chandise, without  first  obtaining  from  the  chief  burgess  a  license  so  to  do. 
Provided,  however,  that  this  ordinance  shall  not  apply  to  those  persons 
holding  mercantile  license  within  the  borough,  who  comply  with  the 
market  ordinance,  nor  to  persons  selling,  or  offering  for  sale,  the  pro- 
dnolB  of  their  own  farm  or  garden,  and  hucksters  who  first  attend  the 
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borough  market,  and  comply  with  the  provisions  of  the  market  ordinance.^ 
Beld,  that  the  ordinance  was  invalid. 

Argued  May  24,  1893.  Appeal,  No.  1,  July  T.,  1893,  by 
plaintifif,  from  judgment  of  C.  P.  Northumberland  Co.,  May  T., 
1891,  No.  356,  on  verdict  for  defendant,  W.  Flannigan.  Before 
Stbrbett,  C.  J.,  Williams,  Mitchell,  Dean  and  Thomp- 
son, JJ. 

Appeal  from  justice  of  peace  imposing  a  fine  upon  defendant 
for  refusing  to  take  out  license  for  selling  tea  and  coffee. 

At  the  trial  it  appeared  that  the  defendant  was  an  employee 
of  the  Grand  Union  Tea  Co.,  of  New  York  city,  and  traveled 
by  wagon  from  town  to  town,  selling  and  delivering  tea  and 
coffee.  An  ordinance  of  Shamokin  borough,  where  defendant 
sold  goods,  dated  March  2, 1891,  provided  ^'  that,  from  and  after 
the  passage  of  this  ordinance,  it  shall  be  unlawful  for  any  per- 
son or  persons,  to  sell  or  offer  for  sale  within  said  borough  as 
a  hawker,  peddler,  traveling  merchant,  or  agent,  either  by  sam- 
ple or  otherwise,  any  garden,  farm,  or  dairy  products,  or  any 
other  foreign  or  domestic  goods,  wares  or  merchandise,  without 
first  obtaining  from  the  chief  burgesses  a  license  so  to  do.  .  .  . 
Provided,  however,  that  this  ordinance  shall  not  apply  to  those 
persons  holding  mercantile  licenses  within  the  borough,  who 
comply  with  the  market  ordinance,  nor  to  persons  selling,  or 
offering  for  sale,  the  products  of  their  own  farm  or  garden,  and 
hucksters  who  fiist  attend  the  borough  market,  and  comply 
with  the  provisions  of  the  market  oi*dinance." 

The  court  charged  as  follows : 

"  Upon  the  former  trial  of  this  case,  in  April  last,  we  were 
of  the  opinion  that  the  ordinance  upon  wliich  the  action  was 
founded  was  a  valid  and  binding  ordinance.  We  founded  our 
opinion  upon  the  decisions  of  the  Supreme  Court,  several  in 
number,  notably  the  cases  of  Warren  Borough  v.  Geer,  117 
Pa.  207  ;  Borough  of  Sharon  v.  Hawthorne,  123  Pa.  106 ; 
Commonwealth  v.  Gardner,  138  Pa.  284 ;  Titusville  v.  Brennan, 
148  Pa.  642. 

^^  In  accordance  with  those  decisions,  as  we  construed  them, 
we  directed  a  verdict  for  the  plaintiff,  the  borough  of  Shamokin. 
Since  that  time,  however,  the  question  has  again  come  before 
the  Supreme  Court  and  been  decided  differently  from  the  way 


Digitized  by  VjOOQlC 


SHAMOKIN  BOROUGH,  Appellant,  v.  FLANNIGAN.    45 
1893.]  Charge  of  Court. 

we  held  the  law  to  be  when  this  case  was  formerly  tried.  The 
Uist  case  raising  this  particular  question  which  has  been  before 
the  Supreme  Court  is  the  case  of  Sayre  Borough,  Appellant,  v. 
Phillips,  decided  on  April  18,  1892,  just  the  day  before  this 
case  was  first  tried,  and  repoited  in  the  Advance  Reports, 
volume  1,  page  596.  The  proviso  in  the  ordinance  of  the 
borough  of  Sayre,  which  ordinance  was  the  foundation  of  that 
action,  was  in  the  following  words  :  **  Provided  this  ordinance 
shall  not  apply  to  those  persons  holding  a  mercantile  license 
residing  in  said  borough,  or  to  persons  residing  in  the  county 
selling  or  offeriug  for  sale  goods  of  their  own  manufacture,  or 
the  products  of  their  own  farm  or  garden,  or  the  sale  of  papers, 
magazines,  bibles  or  religious  tracts."  The  Supreme  Cgurt 
held  that  the  proviso  converted  the  ordinance,  otherwise  a 
police  regulation,  into  a  trade  regulation.  That  by  reason  of 
the  proviso  it  did  not  prohibit  an  injurious  business  but  was 
intended  to  prohibit  injurious  competition,  and  that  therefore 
the  ordinance  was  void.  The  construction  put  upon  the  ordi- 
nance, in  the  Borough  of  Sayre  case,  by  Justice  Williams, 
who  rendered  the  opinion,  was  held  not  to  be  in  conflict  with 
the  case  of  Warren  Borough  v.  Geer,  and  if  it  was  and  is  not 
in  conflict  with  that  decision,  it  is  not  in  conflict  with  any  other 
decision  that  we  know  of,  and  even  if  it  were  in  conflict  with 
any  prior  decision,  it  is  the  latest  pronunciation  of  the  Supremo 
Court  on  the  question,  and  must  govern  this  court  in  deciding 
the  case  now  on  trial. 

"  It  is  contended  by  counsel  for  the  plaintiff  that  the  ordi- 
nance was  held  to  be  invalid,  in  the  Borough  of  Sayre  case, 
because  presumably  it  protiibited  all  persons  from  engaging  in 
the  business  of  selling  and  peddling,  etc.,  and  inasmuch  as  the 
ordinance  in  the  present  case,  namely,  the  borough  of  Shamokin, 
does  not  prohibit  all  persons  engaging  in  the  business  of  selling 
and  peddling,  etc.,  it  does  not  come  within  the  ruling  of  the 
Supreme  Court  in  the  case  of  Sayre  Borough  v.  Phillips.  The 
Supreme  Court  in  that  case  were  passing  upon  the  ordinance 
as  they  found  it.  The  proviso  of  the  ordinance  does  not  pro- 
hibit all  persons  from  engaging  in  the  business  of  selling  and 
peddling,  etc.,  but,  as  I  have  said  to  you  before,  applies  only  to 
those  persons  holding  a  mercantile  license  residing  in  said 
borough,  the  same  provision  exactly,  I  believe,  as  is  found  in 
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the  ordinance  of  the  borough  of  Shamokin,  and  we  are  bound 
to  presume  that  the  Supreme  Court  decided  this  case,  the  case 
of  Sayre  Borough  v.  Phillips,  on  the  facts  and  records  as  they 
appeared  before  them,  and  that  they  intended  to  decide  and  did 
decide  that  the  ordinance  of  the  borough  of  Sa}rTe,  containing 
the  proviso  which  it  did  contain,  was  void,  and  not  that  some 
other  ordinance  containing  some  other  provision  was  void. 
That  they  had  nothing  before  them  except  that  ordinance  and 
must  have  decided  it  on  its  contents,  and  we  think  that  the 
point  made  by  the  counsel  for  the  plaintiff  is  not  well  taken. 

"  It  is  true,  that  the  borough  of  Shamokin  ordinance  provides 
that  hucksters  first  attending  the  borough  market  and  comply- 
ing>with  the  provisions  of  the  market  ordinance,  and  persons 
selling,  or  offering  for  sale,  the  products  of  their  own  farm  and 
garden,  are  excepted,  but  in  the  ordinance  in  the  borough  of 
Sayre  there  was  practically  the  same  exception  made.  It  does 
not  apply  equally  upon  all  persons.  Persons  holding  a  mer- 
cantile license  in  the  borough  and  complying  with  the  market 
ordinance  are  exempt  from  this  provision.  Persons  holding 
a  mercantile  license,  even  though  not  attending  the  borough 
market,  are  within  its  provisions,  and,  under  the  reasoning  of 
the  case  to  which  I  have  called  your  attention,  the  last  decided 
case,  this  ordinance  does  not  beai*  impartially  upon  all  persons 
and  may  not  fairly  be  claimed  to  be  a  police  regulation  intend- 
ed to  destroy  a  business  that  was  regarded  as  injurious.  It  is 
not  helped  out,  as  we  think,  by  the  ordinance  of  the  7th  day 
of  November,  1882,  entitled  a  '  market  ordinance  of  the  borough 
of  Shamokin  : '  we  cannot  read  the  provisions  of  that  ordinance 
into  this,  and,  if  we  could,  we  don't  think  this  ordinance  would 
be  bettered  thereby,  because,  so  far  as  we  have  been  able  to 
find,  there  is  no  provision  relative  to  peddling  except  that  of 
§  2,  which  applies  to  venders  or  peddlers  of  eggs,  butter,  meat, 
poultry,  fruit  and  vegetables,  whereas  the  ordinance  of  March  2, 
1891,  takes  a  much  wider  range  and  applies  to  a  much  larger 
class  of  merchandise. 

"  You  will  therefore  render  your  verdict  in  favor  of  the  de- 
fendant." 

Verdict  and  judgment  for  defendant.     Plaintiff  appealed. 

Error  assigned  was  above  charge,  quoting  it. 
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J.  W.  CHUespie^  for  appellant. 

Samuel  Heckert^  for  appellee. 

Per  Curiam,  June  7, 1893 : 

This  case  is  ruled  by  Borough  of  Say  re  v.  Phillips,  1  Adv.  R. 
596 ;  148  Pa.  482.  The  charge  of  the  court,  which  alone  is 
assigned  for  error,  is  in  harmony  with  that  case,  and  is  therefore 
correct. 

Judgment  affirmed. 


Cake  t?.  Cake,  Appellant. 

Bhetitr^  «a^« — Inadequacy  of  price. 

Mere  inadequacy  in  price  is  in  itself  insufficient  grounds  upon  which  to 
set  aside  a  sheriff^s  sale,  if  the  salQ  is  in  all  respects  regular,  and  no  fraud 
is  shown  to  have  been  practiced. 

Practice,  C,  P. — Protkonotary^ b  signature  to  jurat. 

Where  it  appears  that  an  answer  to  a  petition  to  set  aside  a  sheriffs  sale 
has  been  sworn  to»  but  the  prothonotary  by  mistake  omitted  to  affix  his 
signature  to  the  Jurat  at  the  time  the  oath  was  administered,  he  may  be 
permitted  by  an  order  of  court  to  subsequently  sign  the  jui-at. 

Argued  May  24,  1893.  Appeal,  No.  38,  July  T.,  1893,  by 
defendant,  from  order  of  C.  P.  Northumberland  Co.,  Dec.  T., 
1891,  No.  19,  discharging  rule  to  set  aside  sheriff's  sale.  Before 
Stbkebtt,  C.  J.,  Williams,  Mitchell,  Dean  and  Thomp- 
son, JJ. 

Rule  to  set  aside  sherifiTs  sale. 

The  petition  for  the  rule  averred  that  the  lots  had  been  sold 
in  a  lump  when  they  should  have  been  sold  separately,  that  the 
bidders  were  guilty  of  misconduct,  and  that  the  price  was  in- 
adequate. The  respondents  filed  an  answer  denying  the  aver- 
ments of  the  bill. 

The  answer  was  sworn  to,  but,  by  mistake,  the  prothonotary 
did  not  sign  the  jurat.  Subsequently  the  court  made  the  fol- 
lowing order : 

"  And  now,  Feb.  29, 1892,  at  the  argument  of  above  case,  it 
appearing  to  the  court  that  the  answer  of  respondents  was 
duly  sworn  to  and  filed,  as  required  by  the  rules  of  court  and 
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within  the  time  fixed  by  said  rules,  but  that  the  prothonotar}% 
who  administered  the  oath,  had  by  mistake  omitted  to  affix  his 
signature  to  the  jurat  at  the  time  the  oath  was  administered 
to  the  respondents,  he  is  now  permitted  to  affix  his  signature 
thereto." 

The  petitioner  excepted  to  the  order.  [3] 

Evidence  was  taken  for  and  against  the  rule,  and,  after  argu- 
ment, the  court,  on  March  28,  1892,  refused  to  set  aside  the 
sale,  in  the  following  opinion,  by  Mbtzgeb,  P.  J.,  of  the  29th 
juilicial  district,  specially  presiding: 

["  After  carefully  examining  the  testimony  in  this  case,  we 
can  find  no  good  reason  for  setting  aside  the  sheriff's  sale. 
The  property  was  sold  as  it  was  advertised,  and  there  is  noth- 
ing in  the  testimony  showing  any  fraud  or  collusion  on  the  part 
of  the  purchaser  and  other  bidders,  nor  any  misconduct  on  the 
part  of  the  purchaser  and  plaintiffs  in  the  writ.  The  sale  was 
regular  and  fairly  conducted,  and  the  property  struck  down 
to  the  highest  bidder.]  f  1]  [There  was  no  impropriety  in  giv- 
ing notice  of  the  existence  of  the  mortgage  on  the  property,  as 
it  was  nothing  more  than  what  the  record  showed.  The  alle- 
gation of  the  inadequacy  of  the  price,  in  itself,  is  insufficient  to 
set  aside  the  sale,  as  long  as  the  sale  is  in  all  respects  regular 
and  no  fi-aud  is  shown  to  have  been  practiced.]  [2]  For  these 
reasons  the  rule  to  set  aside  the  sheriff's  sale  is  discharged  at 
the  costs  of  petitioner." 

No  exception  was  filed  to  this  opinion  at  this  time.  After 
an  unsuccessful  attempt  to  control  the  application  of  the  fund, 
the  following  exception  is  noted  for  appellant  by  indorsement 
on  the  above  opinion :  "  April  6,  1893,  an  exception  is  allowed 
to  the  foregoing  opinion  and  order  of  court  nunc  pro  tunc  and 
bill  sealed  as  of  the  date  of  the  filing  of  the  opinion." 

Urrors  assigned  were  (1,  2)  portions  of  opinion  as  above, 
and  (3)  order  permitting  prothonotary  to  affix  his  signature 
to  jurat. 

J.  W,  Cake^  for  appellant,  cited :  Connell  v.  Hughes,  1  Phila, 
225 ;  Tate  v.  Carberry,  1  Phila.  138 ;  Hoeckley  v.  Henry,  8 
Phila.  34 ;  Ryeraon  v.  Nicholson,  2  Yeates,  617 ;  Rowley  v. 
Brown,  1  Bin.  61 ;  Lessee  of  Weitzell  v.  Fry,  4  Dal.  218 ; 
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Lewis's  Petition,  1  Pitts.  R.  537  ;  Gobrecht  v.  Diffenbach,  2 
L.  Bar,  1871 ;  Twells  v.  Conrad,  2  W.  N.  30  ;  Tubar  v.  Snell, 
1  Law  Times  (N.  S.),  75  ;  Norris  v.  Adams,  36  Leg.  Int.  136. 

TTm.  A,  Soher^  for  appellee,  not  heard. 

Per  CimiAM,  June  7, 1893  : 

We  find  nothing  in  this  record  to  warrant  either  reversal 
or  modification  of  the  order  complained  of.  Neither  of  the 
specifications  of  error  is  sustained. 

Order  affirmed,  with  costs  to  be  paid  by  J.  W.  Cake. 


Paton,  Appellant,  v.  Clark  et  al. 

Equity  Jurisdiction — Accounts — Breach  of  contract — Assumpsit. 

Equity  will  not  assume  jurisdiction  over  a  claim  which  in  effect  is  merely 
for  damages  for  breach  of  contract,  nor  over  a  cause  in  which  the  accounts 
are  all  on  one  side,  and  no  discovery  is  sought. 

Defendants  were  agents  of  a  syndicate,  which  loaned  to  a  railroad  com- 
pany a  large  sum  of  money.  Plaintiff  conti'ibuted  one  eighteenth  thereof. 
The  securities  for  the  loan  were  deposited  with  defendants,  and  consisted 
of  a  note  of  the  president  of  the  company,  and  certain  bonds  of  the  railroad 
company  as  collateral  to  it.  Shortly  after  the  loan  had  matured,  all  the 
members  of  the  syndicate  except  the  plaintiff,  at  a  meeting  of  which  plain- 
tiff had  notice,  agreed  to  extend  the  time  for  payment  of  the  loan.  Die- 
fendants  accordingly  did  not  proceed  to  collect  the  notes,  and  the  fund 
was  finally  lost.  Held,  (1)  that  a  bill  in  equity  would  not  lie  to  compel 
defendants  to  pay  to  plaintiff  his  share  of  the  loan,  or  damages  for  its 
loss;  and  (2)  that  assumpsit  was  the  proper  remedy 

Argued  Jan.  13, 1893.  Appeal,  No.  161,  July  T.,  1892,  by 
plaintiff,  Morton  S.  Paton,  from  decree  of  C.  P.  No.  3,  Phila. 
Co.,  Dec.  T.,  1891,  No.  778,  sustaining  demurrer  to  bill  in 
equity  in  favor  of  defendants,  E.  W.  Clark  &  Co.  Before  Pax- 
son,  C.  J.,  Sterrett,  Green,  Williams,  McColltjm,  Mitch. 
ELL  and  Dean,  JJ. 

Bill  in  equity  for  an  account,  etc. 

The  bill  averred  in  substance  :  (1)  That,  on  or  about  Jan.  20, 
1888,  plaintiff,  with  others,  subscribed  |i5,000  towards  a  loan 
Vol.  clvi — 4 
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of  $93,000  to  be  made  to  the  Buctouche  &  Moncton  Railway  Co. 
(2)  That  the  contract  referred  to  in  the  subscription  agree- 
ment, between  one  de  Bertram,  the  president  of  the  said  corpo- 
ration, and  E.  W.  Clark  &  Co.,  was  entered  into  by  the  Clarks 
as  agents  for  the  subscribers.  (3)  That  plaintiff  paid  his  sub- 
scription. (4)  That  E.  W.  Clark  &  Co.  made  the  loan,  took 
the  note  of  de  Bertram  for  the  amount  of  it,  and  received  the 
bonds  of  the  railway  as  collateral  to  the  par  value  of  $310,000. 
(5)  That  the  loan  was  not  paid  at  maturity  and  that  no  inter- 
est was  ever  paid  to  plaintifif.  (6)  That  a  meeting  of  the 
syndicate  was  called  by  the  Clarks  in  February,  1889,  under 
circumstances  which  made  it  impossible  for  plaintifif  to  be 
present.  (7)  That  the  meeting  was  held  and  that  the  members 
present  affected  to  authorize  an  extension  of  the  loan  by  the 
Clarks.  (8)  That  upon  notice  of  this  action  plaintiff  protested 
against  the  extension,  but  that  defendants,  E.  W.  Clark  &  Co., 
made  the  extension,  and  have,  from  time  to  time,  granted 
further  indulgence,  and,  in  spite  of  repeated  calls  by  plaintiff 
to  sue  for  and  collect  the  loan,  have  neglected  and  failed  to  do 
so.  (9)  That,  at  the  maturity  of  the  loan,  the  said  de  Bertram 
was  solvent,  and  the  collateral  was  amply  sufficient  to  realize 
the  amount  of  the  loan ;  and  that  since  that  time  de  Bertram 
has  been  represented  by  defendants  as  having  become  insolvent, 
and  that  the  security  has  been  constantly  decreasing  in  value, 
and  that  by  the  filing  of  claims  for  work  and  materials  which 
take  precedence  of  the  lien  of  the  mortgage,  and  by  reason  of 
wear  and  tear  upon  the  railway  property,  the  neglect  of  the 
said  E.  W.  Clark  &  Co.  has  resulted  in  imperiling  the  interests 
of  plaintiff.  (10)  That  plaintiff  has  never  received  back  all  or 
any  of  his  subscription  or  interest  thereon.  (11)  That  a  de- 
mand for  the  subscription,  with  interest,  has  been  made  upon 
E.  W.  Clark  &  Co.,  which  demand  has  not  been  complied  with. 

The  bill  prayed  that  E.  W.  Clark  &  Co.  be  directed  to  ac- 
count to  the  plaintiff  for  his  subscription  with  interest.  Or, 
if  the  court  should  not  see  fit  to  decree  an  account,  that  an 
injunction  should  issue  commanding  E.  W.  Clark  &  Co.  to 
proceed,  by  suit  upon  the  note  of  the  said  de  Bertram,  and  to 
take  all  proper  steps  in  order  to  secure  said  loan.  General  re- 
lief. 

Defendants  demurred   and   assigned  as  reasons :  (1)  That 
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thei-e  are  no  complications  of  accounts  to  give  a  court  of  equity 
jurisdiction.  (2)  That  defendants  are  not  trustees  of  the  note 
of  de  Bertram,  but  are,  with  plaintiff  and  other  members  of  the 
syndicate,  joint  owners  of  said  note.  (3)  That  even  if  trus- 
tees, defendants  are  not  bound  to  sue  until  indemnity  has  been 
tendered  them.  (4)  That  even  if  defendants  were  trustees, 
plaintiff  should  bring  a  suit  himself,  alleging  the  failure  of  the 
trustees  to  sue  at  his  request  after  ofiEer  of  proper  indemnity 
and  expenses. 

The  court  susttiined  the  demurrer,  but  filed  no  opinion. 

Error%  assigned  were  (1)  in  sustaining,  and  (2)  in  not  over- 
ruling, demurrer. 

Q-eorge  Wluirton  Pepper^  for  appellant. — The  ground  for  in- 
voking the  jurisdiction  of  equity  in  this  case  is  not  "account," 
but  the  circumstance  that  plaintiff,  a  cestui  que  trust,  charges 
defendant  trustee  with  a  breach  of  trust,  and  seeks  to  hold  him 
personally  responsible  therefor.  Defendants  are  trustees  of  the 
note  for  all  the  members  of  the  syndicate :  Wood's  Byles  on 
Bills,  168;  Robson  v.  Rolls,  1  Mood.  &  R.  239;  Lindley  on 
Partnership,  601 ;  Maitland  v.  Bateman,  13  L.  J.,  N.  S.  (Ch.) 
273 ;  Natusch  v.  Irving,  Gow  on  Partnership,  p.  198. 

Plaintiff  is,  in  any  event,  entitled  to  an  injunction  without 
tender  of  indemnity :  Kirby  v.  Mash,  8  Y.  &  C.  295  ;  Booth  v. 
Booth,  1  Beav.  125. 

Plaintiff  could  not  have  brought  suit  upon  the  note  for  he 
was  not  a  party  to  it,  and  was  not  entitled  to  possession  of  it : 
Kirby  v.  Marsh,  8  Y.  &  0.  295. 

John  A,  Brounij  J.  S.  Clark  with  him,  for  appellee. — This 
suit  should  have  been  brought  at  law  and  not  in  equity :  Glo- 
ninger  v.  Hazard,  42  Pa.  401 ;  Pittsburgh  &  Connellsville  R. 
R.  Co.'s  Ap.,  99  Pa.  177 ;  McFadden  v.  Sallada,  6  Pa.  283 ; 
Bredin  v.  Kingland,  4  Watts,  420 ;  Harker  v.  Whitaker,  5  Watts, 
474 ;  Wagner  v.  Peterson,  83  Pa.  238 ;  Reeside's  Ex'r  v.  Ree- 
side,  49  Pa.  822- 

Complainant,  on  his  own  showing,  is  not  entitled  to  the  man- 
datory injanction  asked  for. 
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Opinion  by  Mr.  Justice  McCollum,  July  19, 1893: 

According  to  the  averments  of  the  bill  filed  in  this  case  E.  W. 
Clark  &  Co.  were  members  and  agents  of  a  syndicate  which  in 
1888  loaned  to  the  Buctouche  and  Moncton  Railway  Company 
in  Canada  the  sum  of  ninety-three  thousand  dollars  for  one 
year.  The  securities  for  the  loan  were  deposited  with  Clark 
&  Co.,  and  consisted  of  the  note  of  Louis  G.  de  Bertram,  pay- 
able to  his  own  order  and  properly  indorsed,  and  certain  bonds 
of  the  railway  company  as  collateral  to  it. 

Morton  S.  Paton,  the  appellant,  was  a  member  of  the  syndi- 
cate having  an  interest  of  five  thousand  dollars  in  the  loan, 
that  being  the  amount  subscribed  for  and  paid  by  him.  The  re- 
spective holdings  of  the  other  members  of  the  syndicate  who 
furnished  eighty-eight  thousand  dollars  are  not  defined  in  the 
bill.  It  is  not  charged  in  the  bill  that  Clark  &  Co.  were  in 
any  default  respecting  the  loan  prior  to  its  maturity,  but  it  is 
claimed  therein  that  when  the  loan  matured  it  was  their  duty 
to  institute  proceedings  for  its  collection,  and  because  of  their 
failure  to  do  so  they  became  liable  to  account  to  the  appellant 
for  his  share  of  it.  The  explanation  of  their  failure  to  collect 
is  found  in  paragraphs  5,  6,  7  and  8  of  the  bill.  From  these  it 
appears,  that  the  railway  company  was  operated  at  a  loss  during 
the  first  year  of  the  loan,  and  at  its  maturity  the  company 
was  unable  to  pay  any  portion  of  the  principal  or  interest  of 
it.  In  consequence  of  this  default,  a  meeting  of  the  syndi- 
cate was  held  in  February,  1889,  to  consider  and  determine 
what  action  should  be  taken.  The  appellant  was  notified  of 
the  meeting  and  the  purpose  of  it,  but  found  it  inconvenient  to 
attend  it  or  any  subsequent  meeting  for  a  like  purpose.  It 
was  deemed  advisable  by  the  members  representing  eighty-eight 
thousand  dollars  of  the  loan  to  extend  the  time  for  the  pay- 
ment of  it,  and  in  granting  the  several  extensions  complained 
of  Clark  &  Co.  simply  obeyed  the  orders  of  the  syndicate,  and 
adopted  the  course  which  in  its  judgment  was  best  for  the  in- 
terests of  tall  concerned.  In  so  doing  did  they  become  liable 
to  account  to  the  appellant  for  his  five  thousand  dollars  with 
"interest  thereon  from  the  date  of  the  loan,  or  to  a  mandatory 
order  to  bring  suit  on  the  de  Bertram  note?  If  the  liability  to 
so  account  exists,  is  it  enforceable  in  a  court  of  equity  ? 

In  considering  these  questions  it  must  be  remembered  that 
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the  first  and  principal  contention  of  the  appellant  is  that  Claik 
&  Co.  were  his  agents  for  the  collection  of  his  share  of  tlie 
loan  and  that  their  failure  to  collect  it  entitles  him  to  a  decree 
against  them  for  the  amount  thereof.  If  it  be  conceded  that 
the  appellees  were  charged  with  the  duty  of  collecting  and 
paying  to  the  appellant  his  share  of  the  loan  at  its  maturity, 
and  because  of  their  neglect  of  that  duty  they  are  liable  to  him 
for  such  share,  it  is  not  a  necessary  or  logical  sequence  that  his 
remedy  is  in  a  court  of  equity  for  an  account.  An  action  of 
assumpsit  is  well  adapted  to  the  enforcement  of  the  liability  in 
such  case  and  affords  an  appropriate  and  adequate  remedy.  A 
claim  which  in  effect  is  merely  for  damages  for  breach  of  con- 
tract cannot  sustain  a  suit  in  equity  for  an  accounting,  56  Mich. 
447 ;  and  it  is  well  settled  that  where  the  accounts  are  all  on 
one  side  and  no  discovery  is  sought  equity  will  not  take  juris- 
diction :  Gloninger  v.  Hazard,  42  Pa.  389  ;  Passyunk  Building 
Association's  Appeal,  83  Pa.  441 ;  Grubb's  Appeal,  90  Pa.  228 ; 
and  Pittsburgh  &  Counellsville  R.  R.  Co.'s  Ap.,  99  Pa.  177. 
We  think  it  is  clear  that  a  hill  in  equity  will  not  lie  to  compel 
the  appellees  to  pay  to  the  appellant  his  share  of  the  loan  or 
the  damages  if  any  he  has  sustained  in  consequence  of  their 
failure  to  institute  proceedings  for  its  collection. 

Does  the  bill  present  a  case  for  an  order  on  Clark  &  Co.  to 
bring  suit  on  the  de  Bertram  note  ?  The  members  of  the  syn- 
dicate are  joint  owners  of  the  note,  and  it  is  the  primary  secu- 
rity for  the  loan.  The  appellant  having  less  than  an  eighteenth 
interest  in  it,  invokes  the  aid  of  a  court  of  equity  to  defeat  the 
action  of  his  associates,  and  to  compel  suit  at  once  on  a  note 
made  and  indorsed  by  a  person  now  reputed  to  be  insolvent. 
He  acquiesced  in  these  extensions  three  years  before  he  insti- 
tuted any  proceedings  in  denial  of  the  right  of  the  syndicate 
to  grant  them,  and  in  bringing  this  suit  his  principal  purpose 
was  to  compel  Clark  &  Co.  to  pay  to  him  his  share  of  the  loan. 
It  is  only  in  case  of  his  failure  to  hold  them  personally  account- 
able for  it  that  he  pi*ays  for  an  injunction  "  commanding  them 
to  proceed  by  suit  upon  the  note  of  the  said  de  Bertram  and  to 
take  all  proper  steps  in  order  to  collect  said  loan."  It  is  obvious 
therefore  that  he  regards  their  personal  responsibility  as  pre- 
ferable to  the  securities  they  hold  for  the  syndicate  and  as 
affording  him  adequate  protection  for  his  claim.     The  g^round 
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of  their  alleged  personal  liability  to  the  appellant  is  that  it 
was  their  duty  to  take  measures  for  the  collection  of  the  loan 
at  its  maturity  and  that  the  action  of  the  other  members  of  the 
syndicate  in  reference  to  the  extension  was  no  justification  or 
excuse  for  their  failure  to  do  so.  As  we  have  already  seen,  if 
this  contention  is  well  founded  he  has  an  adequate  remedy  in  as- 
sumpsit for  any  loss  he  has  sustained  by  their  neglect,  and  if  it 
is  not,  the  injunction  prayed  for  should  be  refused,  because  the 
only  basis  for  it  is  the  alleged  invalidity  of  the  extensions. 

For  the  reasons  above  stated  we  think  the  demurrer  was 
properly  sustained. 

Decree  affirmed  and  appeal  dismissed  at  the  costs  of  the  ap- 
pellant. 


Butchers'  Ice  and  Coal  Co.,  Ltd.,  v.  Phila.,  Appellant. 

Practice^  8,  (7. — AsHgmnent  of  error^Evidence, 

An  assignment  of  error  to  the  admission  of  evidence  which  fails  to  set 
forth  the  evidence  admitted  under  the  exception  is  defective. 

Wharve9 — Sewers — Damages — Evidence, 

111  an  action  against  a  municipality  to  recover  damages  for  an  injury  to 
a  wharf  caused  by  deposits  from  a  sewer,  it  is  competent  for  the  plaintiff 
to  show  that  the  injury  could  have  been  avoided  by  an  extension  of  the 
gewer  to  the  end  of  the  adjoining  wharf  which  was  the  property  of  the  city. 

Plaintiffs  owned  a  wharf  extending  into  the  river  one  hundred  and  sixty- 
two  feet.  The  adjoining  wharf  owned  by  defendant,  a  city,  extended  into 
the  river  two  hundred  and  seventy-five  feet.  Between  these  wharves  was 
a  dock  sixty  feet  wide  into  which  the  city  opened  a  sewer  at  a  point  on  the 
inner  side  of  the  dock  forty-seven  feet  from  plaintiffs  wharf.  Deposits 
from  the  sewer  obstructed  the  dock.  It  was  not  denied  that  the  injury 
could  have  been  avoided  by  the  extension  of  the  sewer  to  the  end  of  tlie 
city^s  wharf.  The  ordinance  authorizing  the  sewer  was  passed  after  the 
adoption  of  the  constitution  of  1874.     Held^  that  plaintiff  could  recover. 

Malone  v.  City,  2  Penny.  370 ;  Carr  v.  Northern  Liberties,  35  Pa.  324 ; 
Fair  v.  City,  88  Pa.  309 ;  and  Collins  v.  City,  93  Pa.  272,  distinguished. 

Conseqiierdial  damages— Constitution  of  1874,  art  18,  §  8. 

In  the  above  case  the  liability  of  the  city  was  for  consequential  damages 
under  art.  16,  §  8,  of  the  constitution  of  1874,  and  was  not  affected  by  the 
fact  that  the  sewer  was  on  the  city's  land,  and  opened  into  a  dock  adjoin- 
ing the  city's  wharf ;  nor  was  it  necessary  to  the  existence  of  the  liability 
that  the  land  on  which  the  sewer  was  constructed  should  have  been  taken 
by  the  city  in  the  exercise  of  the  right  of  eminent  domain. 


Digitized  by  VjOOQlC 


BUTCHERS*  ICE  AND  COAL  CO.  v.  PHILA.,  Appellant.    55 

1893.]  Statement  of  Facts— Points. 

Argiied  Jan.  19, 1893.  Appeal,  No.  18,  Jan.  T.,  1893,  by  de- 
fendant, from  judgment  of  0.  P.  No.  1,  Phila.  Co.,  March  T., 
1891,  No.  669,  on  verdict  for  plaintiffs.  Before  Paxson,  C.  J., 
Stebrett,  Green,  Williams,  McCollum,  Mitchell  and 
Dean,  JJ. 

Trespass  for  injuries  to  whai-f  by  construction  of  sewer. 

At  the  trial,  before  Allison,  P.  J.,  it  appeared  that  plain- 
tiffs were  owners  of  a  wharf  on  the  Delaware  river  in  the  city 
of  Philadelphia.  The  wharf  extended  into  the  river  162  feet. 
The  adjoining  wharf,  owned  by  the  city,  extended  into  the  river 
276  feet.  Between  these  wharves  was  a  dock  60  feet  wide. 
By  an  ordinance  passed  in  1889  in  pursuance  of  the  authority 
conferred  upon  the  city  by  act  of  April  8,  1864,  P.  L.  324,  the 
city  authorized  the  construction  of  the  sewer  opening  into  the 
dock  at  a  point  on  the  inner  side  of  the  dock  47  feet  from  plain- 
tiff's wharf.  Deposits  from  the  sewer  obstructed  the  dock.  It 
was  admitted  that  the  injury  could  have  been  avoided  by  the 
extension  of  the  sewer  to  the  end  of  the  city's  wharf. 

When  C.  E.  Albright,  a  witness  for  plaintiff,  was  on  the 
stand,  he  was  asked :  "  Q.  Now,  I  ask  you,  as  an  engineer,  if  the 
city  had  carried  out  on  her  own  property,  to  the  end  of  her 
own  wharf,  this  sewer,  would  not  the  deposits  have  been  swept 
up  and  down  and  away  from  this  dock  ?  Objected  to.  I  do 
not  think  the  plaintiff  has  the  right  to  question  the  power  nor 
the  duty,  nor  what  the  city  ought  to  have  done  or  may  have 
done.  Mr.  Alexander :  I  wanted  to  show  in  good  faith  to  the 
jury,  from  an  engineer,  that  the  city  could  have  built  this  in 
a  way  which  would  not  have  injured  our  property.  The  Court : 
By  carrying  the  sewer  that  much  further  out  ?  Mr.  Alexander  : 
Yes,  sir.  Objection  overruled  and  exception.  [1]  A.  I  would 
answer  that  question  by  saying.  Yes.  The  reason  is  that  the 
depth  of  the  water  is  considerably  greater  than  the  current  of 
the  main  river,  which,  in  this  case,  is  not  far  from  the  wharf 
line  or  city  property  line." 

Defendant's  points  were  as  follows : 

"  1.  If  there  has  been  no  want  of  reasonable  care  and  discre- 
tion, or  of  reasonable  skill  in  the  execution  of  their  power,  by 
the  municipal  authorities  in  the  construction  of  this  sewer,  the 
city  is  not  liable,  and  your  verdict  should  be  for  the  defend- 
ant.**    Refused.  [2] 
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2.  Request  for  binding  instructions.     Refused.  [3] 
Verdict  and  judgment  for  plaintiflFs  for  $10,000.     Defendant 
appealed. 

Erron  aBsigned  were  (1)  ruling  on  evidence  ;  (2,  3)  instruc- 
tions ;  quoting  instructions  and  question,  but  not  answer  oi 
bill  of  exception. 

Howard  A,  Davis^  James  Alcorn  and  Charles  F.  Warwick  with 
him,  for  appellant,  cited :  Carr  v.  Northern  Liberties,  35  Pa. 
324  ;  Fair  v.  City,  88  Pa.  309;  Collins  v.  City,  93  Pa.  272  ;  Pa. 
Co.  for  Ins.  on  Lives  v.  R.  R.,  151  Pa.  334 ;  Malone  v.  City,  2 
Penny.  370 ;  Leutz  v.  Carnegie,  146  Pa.  612 ;  Gallagher  v. 
Kemmerer,  144  Pa.  509;  Duffield  v.  Rosenzweig,  144  Pa.  520; 
Clark  V.  R.  R.,  145  Pa.  438 ;  Easby  v.  Patterson,  6  W.  N.  C. 
318 ;  Tinicum  Fishing  Co.  v.  Carter,  61  Pa.  21 ;  Kusenberg  v. 
Browne,  42  Pa.  173. 

Robert  Alexander^  Edward  W.  Magill  with  him,  for  appellee, 
cited  :  Dillon  on  Mun.  Corp.,  §  781 ;  O'Connor  v.  Pittsburgh, 
18  Pa.  187  ;  Allentown  v.  Kramer,  73  Pa.  406 ;  Monongahela 
Nav.  Co.  v.  Coon,  6  Pa.  379 ;  Reading  v.  Althouse,  93  Pa.  400 ; 
Pusey  V.  Allegheny,  98  Pa.  522  ;  Gould  on  Waters,  281 ;  Clark 
v.  Peckham,  9  R.  I.  455 ;  Clark  v.  Peckham,  10  R.  I.  35 ;  Clem- 
ent V.  Burns,  43  N'.  H.  609;  Bowman's  Devisees  &  Burnley  v. 
Wathen,  2  McLean,  376 ;  Lessee  of  Blanchard  v.  Porter,  11 
Ohio,  138;  Crawford  v.  Village  of  Delaware,  7  Ohio  St.  459; 
Blundell  v.  Cattei-all,^  B.  &  Aid.  268 ;  Somerset  v.  Fogwell,  5 
B.  &  C.  875;  Martin  v.  Waddell,  16  Pet.  367;  Richardson 
v.  Boston,  24  How.  188;  Harrison  v.  Sterett,  4  Har.  & 
McH.  540 ;  Pumpelly  v.  Green  Bay  Co.,  13  Wal.  166 ;  Arimond 
v.  Green  Bay  Co.,  31  Wis.  316  ;  Eaton  v.  R.  R.,  51  N.  H.  504 ; 
Pennoyer  v.  Saginaw,  8  Mich.  534 ;  Sleight  v.  Kingston  City,  18 
N.  Y.  Supr.  594 ;  Kusenberg  v.  Brown,  42  Pa.  173 ;  Tinicum 
Fishing  Co.  v.  Carter,  61  Pa.  30 ;  Act  of  March  29,  1803,  4 
Sm.  L.  70 ;  Act  of  April  8,  1868,  P.  L.  755 ;  Krug  v.  St. 
Mary's  Borough,  152  Pa.  33 ;  Seely  v.  Alden,  61  Pa.  302. 

Opinion  by  Mr.  Justice  McCollum,  July  19, 1893 : 

A  considerable  portion  of  the  appellant's  printed  argument 
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is  devoted  to  the  discussion  of  a  question  which  is  not  on  the 
record.  There  was  no  exception  taken  in  the  court  below  to 
the  admission  of  the  evidence  in  relation  to  the  market  value 
of  the  wharf  property  before  and  after  the  construction  of  the 
sewer,  and  consequently  there  is  no  specification  of  error  in  this 
court  which  requires  us  to  consider  whether  such  evidence  was 
appropriate  to  the  issue.  ^ 

The  first  specification  complains  that  the  objections  to  a  ques- 
tion contained  in  it  were  overruled,  but  as  it  does  not  embrace 
the  answer  to  such  question  it  is  a  defective  specification  which 
we  would  be  justified  in  disregarding :  Van  Home  to  use,  etc., 
V.  Dick,  161  Pa.  841.  Inasmuch  however  as  we  discovered 
the  objections  and  answer  in  our  perusal  of  the  testimony 
printed  in  the  appendix  to  the  appellant's  paper  book  we  will 
say  that  we  think  the  objections  were  not  well  taken.  It  was 
competent  under  the  pleadings  for  the  appellees  to  show  how 
their  property  was  afifected  by  the  sewer,  and  that  injury  to  the 
former  could  have  been  avoided  by  an  extension  of  the  latter 
on  the  property  of  the  city  to  the  end  of  its  own  wharf. 

The  second  specification  is  to  the  refusal  of  the  court  below 
to  instruct  the  jury  that  if  there  was  no  want  of  reasonable  care 
or  skill  on  the  part  of  the  municipality  in  the  construction  of 
the  sewer  the  verdiet  should  be  for  the  defendant.  This  speci- 
fication may  properly  be  considered  in  connection  with  the  third 
and  fourth  specifications,  because  taken  together  they  raise  the 
question  whether  in  the  absence  of  negligence  the  city  is  liable 
for  an  injury  to  adjacent  property  caused  by  the  construction 
of  its  sewers.  The  appellant  contends  that  it  is  not  responsible 
for  such  injury  and  cites  Malone  v.  The  City  of  Philadelphia,  2 
Pennypacker,  370,  as  authority  for  its  position.  In  that  case 
as  in  this  a  wharf  property  was  materially  injured  by  deposits 
of  filth  discharged  into  the  river  through  a  sewer  constructed 
by  the  city.  In  each  case  the  deposits  were  formed  in  the  dock 
adjoining  the  wharf  and  prevented  the  admission  of  vessels  to 
it.  But  in  Malone's  case  the  sewer  was  constructed  prior  to 
the  constitution  of  1874,  and  in  conformity  with  the  provisions 
of  a  statute  which  prescribed  its  course,  while  in  this  case  it 
was  constructed, under  an  ordinance  passed  by  councils  in  pur- 
suance of  a  power  conferred  by  the  act  of  April  8,  1864,  and 
after  the  adoption  of  the  present  constitution.     In  the  first  case 
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the  sewer  was  built  in  obedience  to  a  legislative  mandate,  while 
the  sewer  in  question  was  located  and  constiucted  by  the  city 
in  the  exercise  of  its  discretion  under  the  power  conferred  as 
above  stated. 

The  city  owns  the  land  and  wharf  immediately  north  of  the 
appellee's  propei-ty,  and  its  wharf  extends  into  the  river  275 
feet,  while  the  wharf  belonging  to  the  appellees  extends  into 
the  river  but  162  feet.  Between  these  wharves  Is  a  dock  sixty 
feet  wide  into  which  the  sewer  opens  at  a  point  forty-seven  feet 
from  the  appellee's  wharf  or  seventeen  feet  from  the  north  line 
of  their  property.  In  this  dock  the  deposits  are  formed  which 
constitute  the  obstruction  and  produce  the  stanch  complained 
of.  It  is  conceded  that  this  condition  is  attributable  to  the 
construction  of  the  sewer  and  materially  detracts  from  the 
value  of  the  appellee's  property.  It  was  shown  on  the  trial, 
and  not  denied,  that  the  injuiy  to  their  property  might  have 
been  avoided  by  the  extension  of  the  sewer  to  the  end  of  the 
city's  wharf.  Upon  these  facts,  are  the  owners  of  the  injured 
property  without  remedy?  /  Must  they  convict  the  city  of  neg- 
ligence in  the  construction  of  the  sewer  in  order  to  maintain 
their  action  for  the  damages  they  have  sustained  by  it  ?  In 
addition  to  Malone  v.  The  City,  the  appellant  cites  and  relies 
on  CaiT  V.  The  Northern  Liberties,  85  Pa.  824 ;  Fair  v.  The 
City,  88  Pa.  809,  and  Collins  v.  The  City,  98  Pa.  272,  to  sup- 
port affirmative  answers  to  these  questions.  A  plain  distinc- 
tion appears  between  the  cases  last  mentioned  and  the  case 
under  consideration.  In  the  former,  the  claims  for  damages 
were  founded  upon  the  alleged  inadequacy  of  the  sewers  to 
carry  off  the  surface  water  during  heavy  showers,  and  in  the 
latter  the  claim  rests  on  the  undisputed  fact  that  access  to  the 
app)ellee's  wharf  is  obstructed  by  deposits  of  foul  matter  dis- 
charged through  the  sewer.  These  deposits  are  on  the  appel- 
lee's property,  and  the  natural  and  necessary  result  of  the 
location  and  construction  of  the  sewer  in  question.  It  is  a 
sewer  through  which  the  filth  drained  from  a  thickly  populated 
portion  of  the  city  and  a  large  manufacturing  district  is  dis- 
charged. Its  dimensions  at  the  bulkhead  or  point  of  discharge 
are  seven  by  eleven  feet,  and  its  capacity  is  no  greater  than 
is  required  to  properly  carry  off  the  filth  from  the  district  it 
drains.     This  filth  is  deposited  in  the  dock  by  which  the  appel- 
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lees  have  lawful  access  to  their  wharf,  and,  as  we  have  seen, 
materially  obstructs  if  it  does  not  actually  cut  ofE  such  access. 

It  seems  clear  to  us  that  for  the  injury  done  to  the  appellees' 
property  by  the  construction  of  the  sewer  the  city  is  liable  un- 
der section  8,  article  16  of  the  constitution,  which  provides  that 
"Municipal  and  other  corporations  and  individuals  invested 
with  the  privilege  of  taking  private  property  for  public  use 
shall  make  just  compensation  for  property  taken,  injured  or 
destroyed  by  the  construction  or  enlargement  of  their  works, 
highways  or  improvements."  This  liability  is  for  consequen- 
tial damages,  and  is  not  affected  by  the  fact  that  the  sewer  is 
on  the  city's  land  and  opens  into  a  dock  adjoining  the  city's 
wharf,  nor  is  it  necessary  to  the  existence  of  the  liability  that 
the  land  on  which  the  sewer  was  constructed  should  have  been 
taken  by  the  city  in  the  exercise  of  the  right  of  eminent  domain. 

The  specifications  are  overruled  and  the  judgment  is  affirmed. 


Sloane  et  al.  v>  Shiffer,  Adm'r  et  al.,  Appellants. 

BesHsHon  of  contract — Betum  qf  consideration. 

A  person  seeking  rescission  of  a  contract  must  return  or  offer  to  return 
what  he  has  received  under  it,  and  thus  put  the  other  party  as  nearly  as 
possible  in  the  same  situation  in  which  he  was  before  the  conti*act.  This 
rule,  however,  is  wholly  an  equitable  one,  and  impossible  or  unreasonable 
things,  which  do  not  tend  to  accomplish  equity  in  the  particular  ti*ansao- 
tion,  are  not  required. 

Bescission  qf  contract  on  ground  qf  fraud, 

A  firm  of  retail  dealers  by  fraudulent  representations  induced  plaintiffs, 
wholesale  dealers,  to  sell  them  goods.  Goods  were  sold  at  various  dates 
duripg  the  succeeding^  six  months.  For  about  two  thii^ds  of  the  goods 
notes  were  given.  Some  of  the  earlier  notes  were  paid,  but  the  remain- 
ing notes  and  the  book  account  were  not  paid.  The  purchasers  of  the 
goods  confessed  judgments  to  other  creditors,  and  plaintiffs  having  iden- 
tified certain  of  the  goods  levied  upon,  notified  the  sheriff  that  they  had 
rescinded  the  contract  of  sale,  and  claimed  the  goods.  On  an  interplead- 
er, the  evidence  tended  to  show  that  the  purchasers  had  received  from  cus- 
tomers who  had  purchased  some  of  the  goods  more  than  the  amount  of 
the  notes  paid  to  plaintiffs.  Hcld^  that  plaintiffs  were  not  bound  to  re- 
fund the  amounts  of  the  notes  paid  to  them,  and  that  a  verdict  and  judg« 
ment  in  their  favor  should  be  sustained. 
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BeaciasUm  of  contract — Tender  qf  unpaid  notes. 

In  the  above  case  it  was  held  that  the  tender  of  the  nnpaid  notes,  made 
on  the  day  of  the  trial,  was  not  too  late. 

Where  the  rights  and  liabilities  of  the  parties  have  in  no  way  been 
changed  by  the  delay,  the  tender  will  be  treated  as  if  made  at  the  date  of 
rescission. 

Argued  Feb.  20, 1893.  Appeal,  No.  423,  Jan.  T.,  1892,  by 
defendants,  J.  B.  Shiffer,  administrator,  et  al.,  from  judgment 
of  C.  P.  Lackawanna  Co.,  Nov.  T.,  1891,  No.  94,  on  verdict  for 
plaintiffs,  W .  &  J.  Sloane.  Before  Paxson,  C.  J.,  Gbeen,  Wil- 
liams, Mitchell  and  Deak,  JJ. 

Sheriffs  interpleader  to  determine  ownership  of  goods  taken 
in  execution. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

The  charge  of  the  court  was  in  part  as  follows,  by  Sbely, 
P.  J.,  of  the  22d  judicial  district,  specially  presiding : 

"  [It  is  argued  here  that  a  party  may  not  rescind  a  contract 
without  placing  the  other  party  in  statu  quo,  that  is,  restoring 
him  to  the  same  position  which  he  would  have  occupied  if  the 
contract  had  never  been  made.  I  do  not  think  that  where  the 
allegation  is  fraud  it  is  always  possible,  or  always  necessary, 
that  the  party  perpetmting  a  fraud  should  be  restored  to  that 
position.  We  think  that  if  a  party  should  obtain  credit  for  a 
hundred  sheep,  at  a  cei-tain  price,  by  representations  that  were 
absolutely  false  and  fraudulent,  made  for  the  purpose  of  de- 
frauding and  deceiving  the  seller,  although  some  part  of  the 
purchase  money  might  afterwards  be  paid,  and  some  part  of  the 
sheep  might  be  disposed  of  by  the  purchaser  so  that  they  could 
not  be  found,  that  it  would  not  prevent  the  courts  from  recti- 
fying this  matter,  so  far  as  possible,  when  the  fraud  was  actu- 
ally discovered.  We  must  use  care  in  this  matter,  but  at  the 
same  time  couiis  are  liberal  in  tlieir  endeavor  to  protect  men 
against  the  consequences  of  fraud  and  deceit.  At  the  same 
time,  gentlemen,  you  musi  be  careful.]  [2] 

"Now  coming  to  this  question,  it  seems  that,  prior  to  the  first 
of  April,  1891,  the  claim  for  goods  sold  by  Sloane  &  Co.  amount- 
ed to  $799.54;  $533./)2  has  been  paid,  leaving  $266.02  still  re- 
maining unpaid  to  Sloane  &  Co.  A  part  of  the  goods  have  been 
sold,  perhaps  a  larger  part;  that  you  must  ascertain.     But  we 
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say  to  you,  gentlemen,  that  if  you  can  find  among  these  goods 
that  are  now  in  the  custody  of  the  sheriff,  and  embmced  in  this 
declaration,  a  part  of  the  goods  that  were  sold  prior  to  the  fii*st 
day  of  April,  not  exceeding  in  amount  this  sum  of  |f266.02,  we 
think  you  may  find  for  the  plaintiffs  for  these  goods  ;  that  is, 
in  case,  of  course,  that  you  find  that  credit  was  obtained  by 
fraud.  So  with  reference  to  the  goods  sold  between  the  1st  of 
AprU  and  the  22d  of  May.  They  bought  *1,279.83  worth  of 
goods,  they  have  paid  $639.92,  leaving  $639.91  unpaid.  [Now 
if  they  bought  that  amount  of  goods  of  Sloane  &  Co.,  obtained 
credit  for  them  by  fraud,  and  before  the  fraud  was  discovered 
had  disposed  of  some  part  of  them,  and  paid  for  some  part  of 
them,  we  believe  that  you  may  apply  the  payment  on  account 
of  goods  that  have  been  sold  by  them,  and  permit  the  sellers  to 
rescind  this  contract  as  to  the  goods  that  still  remain  in  their 
custody,  provided  they  do  not  exceed  the  amount  for  which 
payment  has  not  been  made.]  "  [3] 
Defendants*  points  were  among  others  as  follows : 
1.  Request  for  binding  instruction.  Refused.  [1] 
"3.  Where  a  contract  of  sale  is  rescinded  at  all,  it  must  be 
rescinded  in  full,  and  the  parties  placed  in  the  condition  they 
wei-e  before  sale.  Answer :  We  say  that  that  is  not  a  necessary 
and  absolute  rule  applying  to  the  case  where  the  rescission  is 
based  upon  the  ground  of  fraud  and  deceit.  It  should  be  in 
full,  so  far  as  the  position  of  the  parties  and  the  circumstances 
will  allow,  at  the  time  the  fraud  is  discovered."  [4] 
Verdict  and  judgment  for  plaintiffs.     Defendants  appealed. 

Errors  assigned  were  (1-4)  instructions,  quoting  them. 

Samuel  B.  Price^  George  M.  Watson  and  Walter  Briggs  with 
him,  for  appellants,  cited :  2  Add.  Con.  §  640,  p.  248 ;  1  Add. 
Con.  §  805,  p.  446,  §  312,  p.  452 ;  1  Benj.  Sales,  §  649,  p.  768, 
769 ;  lb.,  p.  530  ;  PearsoU  v.  Chapin,  44  Pa.  12  ;  Pollock,  Con. 
pp.  672,  676  ;  Vance  v.  Schroyer,  79  Ind.  380  ;  Morse  v.  Brack- 
ett,  98  Mass.  209 ;  Spencer  v.  St.  Clair,  57  N.  H.  9. 

Charles  H.  Welles^  John  Sparhawk^  Jr,^  with  him,  for  appel- 
lees, cited :  8  A.  &  E.  Enc.  L.,  pp.  791,  792,  801,  806 ;  Benj. 
Sales,  §§  502,  604,  618,  note  2 ;  Clark  v.  Everhart,  63  Pa.  347  ; 
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Reed's  Ap.,  13  Pa.  478  ;^  Knowles  v.  Lord,  4  Whart.  500 ;  Sill 
V.  Swackhaniraer,  108  Pa.  7 ;  Donaldson  v.  Farwell,  3  Otto, 
631 ;  Johnson  v.  Johnson,  3  B.  &  P.  162 ;  Thurston  v.  Blanch- 
ard,  22  Pick.  18 ;  Ryan  v.  Brant,  42  111.  86 ;  Bridge  v.  Batch- 
elder,  9  Allen,  394;  Nichols  v.  Michael,  23  N.  Y.  264 ;  Kinney 
V.  Kiernan,  49  N.  Y.  164 ;  Stevens  v.  Austin,  1  Mete.  557 ; 
Manning  v.  Albee,  11  Allen,  520  ;  Stevens  v.  Austin,  1  Mete. 
658  ;  Bridge  v.  Batchelder,  9  Allen,  394. 

Opinion  by  Mb.  Justice  Dean,  July  19, 1893: 
H.  D.  Judd  &  Co.  were  retail  furniture  and  carpet  dealers 
in  the  city  of  Scranton.  W.  &  J.  Sloane  were  wholesale  carpet 
dealers  in  New  York.  Judd  &  Co.  had  made  occasional  pur- 
chases from  them  for  two  or  three  years  prior  to  Feb.  11,  1891. 
On  that  day  H.  D.  Judd  called  at  Sloane's  place  of  business  in 
New  York  for  the  purpose  of  buying  goods,  and  also  opening 
an  account  by  which  goods  could  thereafter  be  got  when  order- 
ed on  credit.  He  was  referred  to  Richard  W.  levers,  the 
manager  of  the  credit  department.  In  reply  to  questions,  Judd 
stated  in  writing  that  his  firm  on  the  1st  of  Januaiy  previous 
had  a  stock  of  goods  in  their  store  at  Scranton  worth  over 
$20,000  ;  good  accounts  receivable,  over  $6,000  ;  making  assets 
$26,000.  That  they  were  indebted  for  merchandise  less  than 
$8,000,  and  owed  no  borrowed  money  in  bank  or  otherwise. 
On  these  representations,  Sloanes  opened  for  them  a  line  of 
credit  which  was  kept  up  to  August  8th  following,  during 
which  time  there  were  shipped,  at  different  dates,  goods  to  the 
value  of  $3,287.77.  From  February  24th  to  March  16th,  the 
purchases  amounted  to  $799.53 ;  for  this,  three  notes,  dated 
March  28th,  each  in  sum  of  $266.51,  at  three,  four  and  five 
months,  were  given.  From  April  3d  to  May  22d  the  pur- 
chases amounted  to  $1,279.84 ;  for  this,  three  notes,  dated 
June  15th,  were  given  ;  one  at  30  days  for  $319.96  ;  one  at  45 
days  for  a  like  sum,  and  one  at  three  months  for  $639.91 ;  then, 
from  June  8th  to  August  8th,  there  was  a  book  account,  for 
which  no  notes  were  given,  amounting  to  $1,091.68. 

On  August  21st,  Judd  &  Co.  confessed  judgments  to  a  num- 
ber of  creditors,  most  of  them  near  relatives,  to  whom  they 
were  indebted  for  money  borrowed  before  the  interview  with 
Mr.  levers  on  Feb.  11,  1891,  in  the  aggregate  sum  of  $17,241 
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On  these  judgments  executions  were  at  once  issued,  and  the 
sherifiE  took  possession  of  the  stock  of  goods  in  the  Scran  ton 
store.  Learning  of  this,  levers  went  to  Scranton,  when,  as  al- 
leged, he  not  only  discovered  the  large  indebtedness  for  bor- 
rowed money,  but  also  that  instead  of  an  indebtedness  of  less 
than  $8,000  for  merchandise,  it  was  about  f  16,000.  Some  of 
the  goods,  about  one  third  of  those  shipped  by  Sloanes,  were 
still  in  the  store.  As  to  these,  levers  gave  notice  to  both  Judd 
&  Co.  and  the  sheriff  that  Sloanes  rescinded  the  contract  and 
reclaimed  the  goods  because  of  alleged  fraud  by  Judd  &  Co. 
in  the  purchase. 

On  the  petition  of  the  sheriff,  an  issue  was  framed  between 
Sloanes,  plaintiffs,  and  the  execution  creditors,  defendants,  to 
determine  the  ownership.  The  questions  as  to  whether  there 
was  such  fraud  as  warranted  the  rescission  of  the  contract, 
and  whether  the  goods  sought  to  be  reclaimed  were  identified 
as  part  of  those  purchased  from  Sloanes,  were  submitted  to  the 
jury,  and  found  in  their  favor.  From  the  judgment  entered 
on  this  verdict,  the  execution  creditoi-s,  Shiffer  and  others,  take 
this  appeal. 

The  appellants'  assignments  of  error  are  to  the  charge  of 
the  court  on  the  facts  necessary  to  a  legal  rescission.  As  has 
been  stated,  the  whole  amount  of  purchases  under  the  con- 
tract of  Feb.  11,  1891,  was  $3,287.77 ;  two  of  the  $266.51 
notes  g^ven  March  28th  were  paid  when  they  matured,  also 
two  of  the  $319.96  notes  given  June  15th ;  these,  with  some 
goods  returned,  made  the  entire  payments  $1,289.66,  leaving 
an  unpaid  balance  of  $1,998.11,  represented  by  the  five  months' 
note  of  March  28th  for  $266.51,  the  three  months'  note  of 
June  5th  for  $639.91,  and  the  unpaid  book  account  from 
June  8ih  to  Aug.  8th  of  $1,091.68.  This  left  the  situation 
as  to  the  goods  on  Aug.  23d,  the  date  of  rescission,  as  fol- 
lows :  Of  the  goods  purchased  np  to  March  16th,  $533.02  had 
been  paid  for,  and  $266.51  had  not  been  paid ;  of  those  pur- 
chased from  that  date  up  to  May  22d,  $639.92  had  been  paid, 
and  $639.91  had  not  been  paid  ;  none  of  the  goods  in  the  book 
account  bought  after  that  date  had  been  paid  for.  The  goods 
identified  and  reclaimed  by  Sloanes  did  not  exceed  in  value 
$900,  leaving  them,  even  if  the  rescission  was  effectual  as  to 
these,  losers  to  the  amount  of  more  than  $1,000.     But  it  is 
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argued  by  appellants  that  part  of  the  goods  reclaimed  were 
included  in  the  bills  settled  for  by  the  notes,  and  that  as  to 
these,  or  any  portion  of  them,  there  can  be  no  rescission  with- 
out a  return  of  the  money  and  the  unpaid  notes  given  for  these 
bills. 

That  a  party  seeking  rescission  of  a  contract  must  return  or 
offer  to  return  what  he  has  received  under  it,  and  thus  put  the 
other  party  as  nearly  as  is  possible  in  his  situation  before  the 
contract,  is  the  law:  1  Addison  on  Contracts,  §  305 ;  1  Benja- 
min on  Sales,  530.  But  this  rule  is  wholly  an  equitable  one  ; 
impossible  or  unreasonable  things,  which  do  not  tend  to  accom- 
plish equity  in  the  particular  transaction,  are  not  required.  If 
Sloanes  did  all  that  was  possible  and  could  reasonably  be  re- 
quired of  them,  under  the  circumstances,  to  reclaim  their 
goods,  the  title  of  Judd  &  Co.  to  such  of  them  as  they  identi- 
fied was  gone.  The  jury  has  found  that,  by  a  gross  fraud 
practiced,  they  parted  with  the  possession  ;  this  gave  them  the 
right  to  rescind  by  restoring  or  offering  to  restore  the  pur- 
chasers, as  nearly  as  it  was  possible  or  reasonable  to  do  so,  to 
their  position  before  the  contract.  Before  reclaiming  goods 
included  in  the  bills  settled  for  by  the  notes  of  March  16th  and 
June  15th,  they  were  not  required  to  refund  all  the  money  re- 
ceived by  them,  if  the  evidence  showed  that  from  sales  already 
made  Judd  &  Co.  had  been  reimbursed  for  all  the}'  had  paid.  The 
evidence  tended  to  show  that  Judd  &  Co.  had  received  on  sales 
to  their  customers  out  of  the  16th  March  bills  $136.17  more 
than  they  had  paid  on  the  two  matured  notes,  yet  the  goods 
reclaimed  on  this  lot  amounted  to  only  $130.35.  While  Judd 
&  Co.  could  claim  to  be  made  whole  on  a  rescission,  they  had 
no  right  to  profit  by  their  fraud ;  to  have  given  them  back  aU 
they  had  paid  would  have  made  them  large  gainers.  And  so 
with  the  bill  settled  June  15th ;  two  of  these  notes  amounting 
to  $639.92  had  been  paid ;  Sloanes  identified,  out  of  this  lot, 
goods  to  the  value  of  only  $336.07.  Judd  &  Co.  had  already 
received  by  sales  to  innocent  purchasers  $303.84  more  than 
they  had  paid  on  these  two  notes.  They  had  not  only,  in  ef- 
fect, been  reimbursed,  but  had  largely  profited  at  the  expense 
of  Sloanes.  Certainly,  equity  did  not  require  that  the  party 
wronged  should  pay  back  to  the  wrongdoer  money  which  he, 
the  wrongdoer,  already  had  in  his  pocket.     The  appellants' 
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contention,  that  the  defrauded  vendor  cannot  take  back  what 
he  gave  without  giving  up  what  he  got,  is  sound,  but  the  ver- 
dict of  the  jury  on  competent  evidence  establishes  that  Judd 
&  Co.  got  back,  in  effect,  far  more  than  they  paid  out  of  each 
bill  of  goods,  and  that  there  was  no  reclamation  of  any  goods 
which  were  in  fact  paid  for. 

As  to  the  allegation  that  the  tender  of  the  unpaid  notes  at 
time  of  trial  was  too  late,  we  are  of  the  opinion  that,  in  an  in- 
terpleader issue,  where  the  rights  and  liabilities  of  the  parties 
have  in  no  way  been  changed  by  the  delay,  the  tender  will  be 
treated  as  if  made  at  the  date  of  resci^ion.  If  the  sheriff  had 
disregarded  the  notice,  and  proceeded  with  the  sale,  on  an  ac- 
tion of  trespass  against  him,  he  might  have  successfully  assert- 
ed that  the  rescission  had  not  been  complete  before  the  sale, 
and  the  title  to  the  goods  was  still  in  the  fraudulent  vendees. 
But  where  the  offer  to  restore  is  made,  and  the  notes  filed  be- 
fore trial  of  &n  issue  to  determine  the  ownership,  the  rescission 
is  consummated  before  Verdict,  and  the  right  of  no  one  is  .prej- 
udiced. The  court  committed  no  error  in  assuming  the  tender 
of  the  notes  was  in  time. 

What  we  have  said  disposes  of  all  four  of  appellants'  as- 
signments of  error.  The  instructions  of  the  learned  court 
below  to  the  jury,  although  more  elaborate,  in  substance  ac- 
cord with  this  opinion,  and  were  a  correct  statement  of  the 
law  bearing  on  the  facts. 

The  judgment  is  afiSrmed,  and  the  appeal  is  dismissed  at 
costs  of  appellant. 

Cf.  next  case,  and  Boyd,  White  &  Ck).  v.  Shiffer,  below,  p.  100. 


Schofield  et  al.  v.  Shiffer,  Adm'r,  et  al.,  Appellants. 

Sale — Rescission— Tender  qf  money  received. 

In  order  that  a  vendor  may  rescind  a  contract  of  sale  of  chattels,  he 
must  return  to  the  purchaser  any  money  paid,  and  must  relinquish  any  ad« 
▼antage  gained  by  the  contract. 

Vol.  clvi— 6 
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Sale — Rescission — Fraud — Tteclamation  of  part  of  goods. 
Where  goods  are  sold  under  fraudulent  representation,  and  are  all  de- 
livered under  one  contract  of  sale,  the  vendors  may  rescind  the  contract 
without  tendering  to  the  vendees  the  portion  of  the  purchase  money  paid, 
if  it  appears  that  the  value  of  the  goods  reclaimed  does  not  exceed  the 
balance  due  the  vendors. 

lipscission — Standing  of  execution  creditors  of  vendee. 

The  execution  creditors  of  the  vendee  of  goods  have  a  standing  to  con- 
test the  right  of  the  vendors  of  the  goods  to  rescind  the  sale  on  the  ground 
of  alleged  fraudulent  representations. 

Tender  of  unpaid  notes. 

The  rights  of  vendors  of  chattels  to  rescind  the  sale  on  the  ground  of 
fraudulent  representations,  is  not  defeated  by  a  failure  to  tender  back 
notes  given  for  the  purchase  money,  if  in  interpleader  proceedings  be- 
tween the  vendors  and  the  vendee's  execution  creditors,  the  vendors  file 
the  notes  in  court  before  the  verdict  is  rendered. 

Evidence — Scheme  to  defraud — Statements  to  other  dealers. 

In  interpleader  proceedings  between  vendors  of  goods  claiming  to  re- 
scind a  sale  and  the  vendee's  execution  creditors,  it  is  proper  to  admit  in 
evidence  false  written  statements  of  the  vendee's  business  standing  sub- 
mitted to  other  dealers  beside  the  vendors,  in  order  to  show  a  general 
fraudulent  scheme  to  obtain  a  large  amount  of  goods  from  various  deal- 
ers, and  that  the^purchase  from  the  vendors  was  only  a  small  part  of  the 
larger  scheme.' 

Argued  Feb.  21, 1893.  Appeal,  No.  Ill,  Jan.  T.,  1893,  by 
defendants,  J.  B.  Shiffer,  Administrator,  et  al.,  from  judgment 
of  C.  P.  Lackawanna  Co'.,  Nov.  T.,  1891,  No.  220,  on  verdict 
for  plaintiffs,  Scbofield,  iMason  &  Co.  Before  Sterrett,  C.  J., 
Green,  Williams,  Mitchell  and  Dean,  J  J. 

Sheriff's  interpleader  to  determine  ownership  of  goods. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

At  the  trial,  before  Savidgb,  P.  J.,  of  the  8th  judicial  dis- 
trict, specially  presiding,  plaintiffs  offered  in  evidence  the  fol- 
lowing papei-s : 

"  Statement  of  H.  D.  Judd  &  Company.  Standing  Janu- 
ary 20, 1891 :  Stock  $19,460.37;  cash  $452.44;  good  accounts 
$6,476.50.  Total  $26,389.31.  Liabilities :  Notes  due,  30,  60 
and  90  days,  $3,228  ;  open  accounts  $3,194.48  ;  no  judgments  ; 
no  borrowed  money ;  no  preferences  ;  insured  $16,000.  Hop- 
ing this  will  be  satisfactory,  I  am  yours  truly, 

"H.  D.  Judd, 
"  For  H.  D.  Judd  and  H.  B.  Judd." 
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"  H.  D.  Judd  &  Company,  furniture  and  cai-pet  dealers,  133 
Franklin  Avenue. 

"  ScRANTON,  Pa.,  July  1,  1891." 
"  Boyd,  Whitb  &  Company  : 

"  Gents :  In  answer  to  yours  we  send  the  following :  Stock 
on  hand  «22,000.  Good  accounts  $6,000.  Total  f  28,000.  We 
owe  accounts,  18,000.  We  have  no  real  estate,  no  judgments 
against  us,  buy  goods  of  E.  R.  Artman,  Trachler  Company,  W. 
&  J.  Sloane  &  Company. 

(Signed)  "  H.  D.  Judd  &  Company." 

These  exhibits  were  admitted  under  the  following  offer,  ob- 
jection and  ruling : 

By  Mr.  Torrey :  We  renew  the  offer  of  the  statements  made 
to  Doernan  Brothers  and  to  Boyd,  White  &  Company. 

By  Mr.  Watson :  We  object  to  this  offer  upon  the  ground 
that  the  first  one  has  not  been  properly  identified  as  a  statement, 
and  that  there  is  no  evidence  that  it  was  given  for  the  purpose 
of  obtaining  credit ;  and  the  other  one  is  a  statement  made  sev- 
eral months  after  the  former  statement,  or  the  statement  upon 
which  this  fraud  is  alleged  to  have  been  made ;  and  it  is  too 
remote  to  have  any  bearing  upon  this  case. 

By  the  Court :  We  think  this  will  be  some  evidence  to  go  to 
the  jury  upon  the  intent  with  which  the  statement  was  sent  to 
Schofield,  Mason  &  Company  by  the  witness.  We  will. admit 
the  statements.     Exception.  [1] 

The  court  charged  in  part  as  follows  : 

"  Now,  gentlemen,  I  charge  you  that,  if  Judd  &  Company 
made  these  representations  (and  they  were  bound  to  know  the 
verity  of  the  representations  they  were  making),  for  the  pur- 
pose of  procuring  these  goods,  and  if  you  find  that  the  repre- 
sentations were  false,  and  that  Schofield,  Mason  &  Company 
shipped  this  carpet  on  the  strength  of  these  representations, 
then  you  would  be  warranted  in  finding  that  this  was  a  fraudu- 
lent transaction  on  the  part  of  Judd  &  Company.  You  have 
heard  the  testimony  of  the  witnesses,  their  character  and  cred- 
ibility is  for  you.  You  have  heard  the  record  testimony  that 
has  been  offered  in  evidence,  and  it  is  for  you  to  determine 
what  is  the  truth  of  this  matter,  whether  this  transaction  was  a 
fraudulent  transaction  on  the  part  of  Judd  &  Company.  And 
I  charge  you,  that  if  you  so  find  that  it  was  a  fraudulent  trans* 
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action,  then  as  soon  as  Schofield,  Mason  &  Co.  found  the  na- 
ture of  the  transaction,  discovered  the  fraud  that  had  been 
practiced  upon  them,  they  had  a  right  to  rescind  this  contract. 
If  you  find  that  it  was  not  a  fraudulent  transaction,  that  the 
transaction  was  in  good  faith,  that  the  representations  were  not 
false  and  fraudulent,  or  that  the  goods  were  not  parted  with 
on  the  strength  of  these  representations,  then  your  verdict 
ought  to  be  for  the  defendants,  and  that  would  be  the  end  of 
this  case.  And  that  is  the  first  question  for  you  to  determine, 
and  it  is  a  question,  as  I  said,  of  fraud,  and  it  is  for  you,  and 
you  must  settle  it  according  to  the  weight  of  the  testimony. 
[But  if  you  find  that  the  transaction  was  fraudulent,  then,  as  I 
have  just  said,  they  had  a  right  to  rescind  this  contract,  and 
they  had  that  right,  I  charge  you,  notwithstanding  Schofield, 
Maso^  &  Co.  had  accepted  notes  in  payment  of  a  portion  of  the 
carpet  shipped.]  [2] 

"  [And  I  further  charge  you  that  Schofield,  Mason  &  Co. 
were  not  obliged,  before  rescinding  this  contract,  to  tender  back 
to  Judd  and  Company  the  amount  of  money  already  paid  on 
account  of  the  goods  shipped  them.]  [3]  [And  I  further 
charge  you  that  they  were  not  obliged  to  tender  the  notes,  be- 
cause they  were  mere  promises  to  pay,  and  having  rescinded 
they  could  not  collect  them,  and  they  are  in  ample  time  in  ten- 
dering them  hei'e  in  court  on  the  trial  of  the  case.]  [4] 

*'  Now,  if  you  find  this  transaction  was  fraudulent,  then  there 
is  still  another  question  for  you  to  determine.  These  goods 
were  shipped  to  Scranton,  put  in  the  store  of  Judd  &  Company, 
were  on  the  market ;  they  were  retailers  as  I  understand  it,  and 
quantities  of  this  carpet  had,  between  the  times  of  the  receipt 
of  the  goods  by  Judd  &  Company  and  the  date  upon  which  it 
was  levied  on  by  the  sheriff,  been  sold.  From  the  very  nature 
of  the  case  it  was  impossible  for  Schofield,  Mason  &  Company 
to  receive  back  their  carpet  in  its  entirety  as  they  had  shipped 
it  to  Judd  &  Company.  When  a  party  elects  to  rescind  a  con- 
tract such  as  this,  they  are  bound  to  put  the  other  party,  as 
nearly  as  may  be,  in  the  identical  situation  that  he  was  at  the 
time  of  the  alleged  fraudulent  transaction,  if  it  is  within  their 
power  to  do  so.  But  you  will  see  from  the  nature  of  this  case 
that  this  would  be  utterly  impossible,  and  what  you  are  to  try 
and  do  now,  and  are  to  do  as  best  you  can  under  the  evidence 
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in  the  case,  and  the  charge  of  the  court,  is  to  put  these  parties 
as  nearly  as  you  can  in  statu  quo.  [In  case  you  find  that  this 
was  a  fraudulent  transaction,  and  there  was  a  rescission  of  this 
contract,  then  you  are  to  try  and  put  them  as  nearly  as  possi- 
ble in  the  position  that  they  were  at  the  time  of  this  alleged 
fraudulent  transaction  as  you  can.  And  I  know  of  no  better 
way  of  solving  this  question  than  for  you  to  determine,  if  you 
can,  what  proportion  of  the  goods  remained  upon  the  premises 
at  the  time  of  the  sheriff's  levy.  If  you  find  that  a  greater  pro- 
portion in  value  of  the  whole  amount  shipped  was  claimed  by 
Schofield,  Mason  &  Company,  than  the  amount  still  unpaid  on 
the  original  purchase  money  bears  to  the  whole  amount  ot  the 
purchase  money,  then  your  verdict  ought  to  be — always  provid- 
ing you  find  this  transaction  was  fraudulent,  of  courae — in  fa- 
vor of  the  plaintiffs  in  this  issue,  for  such  an  amount  of  the 
carpet  claimed  as  would  represent  the  proportionate  amount  of 
the  whole  bill  still  unpaid. 

"Now,  there  is  some  evidence  in  this  case  from  which  you 
may  try  to  arrive,  and  will  endeavor  to  arrive  at  a  just  conclu- 
sion in  this  regard:  You  have  from  the  invoices  the  whole 
amount  of  carpet  shipped.  Those  invoices  are  in  evidence,  and 
you  have  the  number  of  rolls  and  the  number  of  yards  in  a  roll, 
and  the  prices  per  yard.  Then  you  have  the  schedule  attached 
to  the  notice  to  the  sheriff  which  was  offered  in  evidence,  con- 
taining also  the  number  of  rolls  and  the  estimated  number  of 
yards  on  hand  at  the  time  of  the  claim  made  by  the  plaintiffs 
in  this  case.]  [5,  6] 

"  In  case  you  find  this  was  a  fraudulent  transaction,  and 
there  was  a  rescission  of  it,  then  you  should  find  for  the  plain- 
tiffs for  the  amount  of  goods  which  would  represent  the  balance 
of  the  purchase  money  still  unpaid,  as  I  have  just  said  to  you,  and 
if  you  find  there  are  more  goods  there,  more  goods  claimed  by 
them  than  would  represent  the  balance  of  the  unpaid  purchase 
money,  then  you  ought  to  find  for  the  defendant  for  any  such 
surplus  of  the  goods  set  apart  at  the  time  of  the  claim  made  by 
the  plaintiffs." 

Verdict  and  judgment  for  plaintiffs.     Defendants  appealed. 

Error9  assiffned  were  (1)  ruling  on  evidence,  (2,  6)  instruc- 
tions ;  quoting  instructions,  bill  of  exception  and  evidence. 
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George  M.  Watson^  Walter  Briggs  with  him,  for  appellant, 
fiited :  PearsoU  v.  Chapin,  44  Pa.  12. 

James  H,  Torry^  John  Sparhawky  Jr.^  and  John  P.  Albro  with 
him,  for  appellees,  cited :  Nichols  v.  Michael,  23  N.  Y.  264 ; 
Wiswall  V.  Harriman,  62  N.  H.  671 ;  Thurston  v.  Blanch- 
ard,  22  Pick.  18 ;  Babcock  v.  Case,  61  Pa.  427 ;  Stevens  v. 
Austin,  1  Mete.  567. 

Opinion  by  Mr.  Justice  Dean,  July  19, 1893 : 

This  case  is  not  very  different  in  the  questions  raised  from 
that«of  W.  &  J.  Sloan  against  the  same  defendants,  argued  and 
decided  at  this  term  [the  preceding  case].  The  charge  of 
the  learned  judge  of  the  court  below,  to  which  there  are  five 
assignments  of  error,  taken  as  a  whole,  was  a  correct  and  full 
statement  of  the  law  on  the  evidence.  That  part  of  it  embraced 
in  the  third  assignment,  standing  by  itself,  not  read  in  connec- 
tion with  what  precedes  and  follows  it,  and  leaving  out  of  view 
the  undisputed  facts,  is  certainly  error.     It  is  as  follows : 

"  And  I  further  charge  you  that  Schofield,  Mason  &  Co. 
were  not  obliged,  before  rescinding  this  contract,  to  tender  back 
to  Judd  &  Co.  the  amount  of  money  already  paid  on  account 
of  the  goods  shipped  them." 

It  is  settled,  both  by  reason  and  authority,  that  a  vendor,  to 
rescind  a  contract  for  the  sale  of  chattels,  such  as  the  one  in 
question,  must  return  what  he  has  received  on  the  bargain. 
The  title  and  possession  are  both  in  the  vendee  by  the  volun- 
tary act  of  the  vendor,  who  has  the  option  to  rescind  or  to  bring 
his  action  on  the  contract.  If  he  elect  to  rescind,  his  election 
must  be  indicated  by  unmistakable  acts  significant  of  the  inten- 
tion. The  vendee  must,  in  effect,  have  returned  to  him  any 
money  paid,  and  the  vendor  must  relinquish  any  advantage 
gained  by  the  contract.  If  this  be  neglected,  the  neglect  is  a 
continuous  afiSrmance  of  the  contract,  and  the  law  does  not 
countenance  double  dealing ;  does  not  permit  the  vendor  to 
both  affirm  and  disaffirm ;  to  do  so,  would  be  to  allow  him  to 
offset  the  fraud  upon  himself  by  perpetrating  another  on  the 
vendee.  There  is  scarcely  the  semblance  of  diversity  of  opinion 
among  the  text  writers  on  this  question,  and  very  rarely  con- 
tradictory decisions  in  the  courts :  3  A.  &  E.  Enc.  of  Law,  930, 
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and  notes.  This  being  so,  the  statement  in  the  charge,  consti- 
tuting appellants'  third  assignment  of  error,  would  seem  to  be 
in  direct  conflict  with  the  law. 

But  it  must  be  kept  in  mind  that  the  whole  of  these  goods, 
although  delivered  at  different  dates,  were  purchased  at  one 
time ;  there  were  not  separate  sales  of  separate  parcels  at  dif- 
ferent dates,  but  just  one  transaction  made  on  the  faith  of  the 
alleged  false  representations.  On  the  15th  of  January,  1891, 
Judd,  accompanied  by  his  buyer,  McCoy,  called  at  plaintiffs' 
place  of  business,  and  m^e  selections  and  purchases  of  carpets 
to  the  value  of  $1,882.85.  Plaintiffs  delayed  shipping  until 
they  received  a  written  statement  from  Judd  &  Co.,  on  20th  of 
January,  of  their  financial  condition.  This  turned  out  to  be 
grossly  false,  but,  relying  on  it,  they  commenced  shipping  the 
goods  and  continued  so  to  do  up  to  May  4th,  when  the  entire 
bill  was  completed.  On  February  16th,  $1,438.35  worth  of  the 
goods  had  been  delivered,  for  which  were  taken  three  notes, 
each  in  the  sum  of  $479.45,  payable  respectively  in  60  days, 
four  months  and  five  months ;  two  of  these  notes  were  paid, 
and  one  was  not  paid.  On  the  4th  of  May  another  settlement 
was  had  for  the  balance  of  the  bill,  $444.40,  for  which  a  note  at 
60  days  was  taken.  This  note  was  not  paid;  making  paid  of 
the  whole  purchase  $959.03,  and  leaving  unpaid  $923.85,  rep- 
resented by  the  two  unpaid  notes.  This  was  the  situation  on 
the  21st  of  August,  when  Judd  &  Co.  confessed  judgments  to 
other  creditors  for  more  than  $17,000,  on  which  executions 
were  at  once  issued,  and  the  entire  stock  of  goods,  furniture 
and  carpets,  was  seized  by  the  sheriff.  Then  plaintiffs  rescind- 
ed the  contract  and  reclaimed  such  of  their  goods  as  could  be 
identified  as  part  of  the  purchase  of  the  15th  of  January,  with- 
out tendering  the  money  received,  or  the  unpaid  notes. 

From  the  evidence,  we  fail  to  see,  as  is  so  earnestly  argued 
by  appellants'  counsel,  that  such  reclamation  was  impossible  or 
illegal  without  such  tender.  While  the  evidence  shows  a  num- 
ber of  shipments  ininning  from  23d  of  Januaiy  to  4th  of  May, 
and  two  settlements,  there  was  but  one  purchase  of  the  entire 
bill  on  15th  of  January,  when  Judd  and  McCoy  called  at  plain- 
tiffs' place  of  business  in  Philadelphia,  and  but  one  set  of  false 
representations,  those  made  in  writing  on  20th  of  January,  on 
the  faith  of  which  all  the  shipments  were  made.     Being  then 
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but  one  transaction,  the  whole  of  it  is  alike  tainted  with  fraud ; 
it  is  impossible  to  separate  the  bills,  and  say  that  one  part  was 
paid  for  by  honoring  the  two  notes,  and  that  the  goods  thus 
paid  for  could  not  be  reclaimed  without  tendering  the  money 
paid.  Goods  in  the  store,  purchased  before  the  20th  of  Janu- 
ary from  plaintiffs,  could  not  be  substituted  for  those  purchased 
under  the  alleged  fraudulent  sale ;  nor  if  there  had  been  sev- 
eral sales  as  well  as  several  separate  bills,  some  paid  and  some 
unpaid,  could  goods  paid  for  be  substituted  for  those  not  paid 
for.  This,  however,  being  a  single  transaction,  as  one  of  the 
witnesses  states,  the  "  whole  lumped  together,"  to  relieve  plain- 
tiflfs  from  the  tender,  it  was  only  necessary  for  them  to  show 
that  the  goods  reclaimed  were  a  part  of  those  sold  on  the  fraud- 
ulent representations,  and  that  their  value  did  not  exceed  the 
balance  due  them  on  the  whole  sum  of  that  sale.  Both  facts, 
under  very  clear  instructions  from  the  court,  were  found  in 
tlieir  favor.  This  being  the  case,  Judd  &  Co.  had  already  re- 
ceived back  in  goods,  which  presumptively  they  had  already 
disposed  of,  the  $959.03,  amount  of  the  two  notes  paid ;  they 
had  no  right  to  receive  the  money  twice,  which  would  have 
been  the  case  if  plaintiffs  had  paid  it  to  them.  This,  taking 
the  whole  charge  of  the  court  and  its  reference  to  the  evidence, 
is  what  was  meant,  and  what  without  doubt  the  jury  under- 
stood from  it.  And  it  is  the  only  ground  on  which  the  judg- 
ment can  be  sustained.  To  have  held,  as  argued  by  the  learned 
counsel  for  appellees,  that  the  execution  creditors,  these  appel- 
lants, had  no  standing  to  insist  on  a  return  of  the  money  paid ; 
that  Judd  &  Co.  alone  could  require  it  as  a  condition  precedent 
to  a  rescission,  would  have  been  error.  These  creditors  liave 
just  the  right,  and  no  less,  of  their  debtors,  Judd  &  Co.  It  is 
only  because  they  have  no  higher  one  that  plaintiffs  have  the 
right  to  rescind  at  all ;  Judd  &  Co.'s  title  to  the  goods,  and  con- 
sequently the  creditors*  right  to  appropriate  them  in  payment 
of.  their  debts,  remains,  until  the  defrauded  vendor  has  made 
void  that  title  by  an  effectual  rescission  of  the  contract  which 
vested  it  in  them.  Standing  in  their  debtor's  shoes  with  a  grasp 
on  their  goods,  they  can  legally  and  equitably  say  to  the  ven- 
dor, who  seeks  to  reclaim  them  on  the  ground  of  fraud,  "  You 
must  do  all  that  the  law  requires  to  make  void  the  debtor's  title, 
before  you  can  ask  us  to  relinquish  them."     To  hold  that  exe- 
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cution  creditors  have  no  standing  in  court  to  assert  the  title  of 
their  debtor  against  an  assumed  defrauded,  yet  unsecured  ven- 
dor, would  be  to  invite  fraudulent  claims  on  the  goods  of  every 
failing  debtor. 

As  to  the  unpaid  notes,  the  court  was  right  in  holding  that  in 
this  form  of  issue,  between  these  parties,  a  tender  of  and  filing 
them  in  court  before  verdict  was  suflScient  When  this  was 
done,  any  possible  prejudice  to  the  right  of  Judd  &  Co.  was 
guarded  against,  and  they  were  put  in  the  same  situation  as 
before  the  contract. 

As  to  the  alleged  error  in  the  admission  in  evidence  of  writ- 
ten statements  made  by  Judd  &  Co.  to  Doernan  Brothers  and 
Boyd,  White  &  Co.,  embodying  representations  of  like  charac- 
ter with  that  to  plaintiffs  on  20th  of  Januaiy,  we  think  they 
were  properly  admitted.  They  were  corroborative  evidence  of 
intent  to  defraud  these  plaintiffs,  because  tending  to  show  a 
general  scheme  on  part  of  Judd  &  Co.,  by  false  representations 
to  wholesale  dealers,  to  fmudulently  accumulate  goods  pur- 
chased on  credit.  They  were  not  admissible  to  prove  that,  as 
they  had  made  false  statements  to  others,  therefore  they  had 
made  false  statements  to  plaintiffs ;  but  it  was  shown  beyond 
dispute  they  had  made  a  false  statement  to  plaintiffs,  and  had 
got,  over  and  above  what  they  paid  for,  about  $1,000  worth  of 
goods ;  defendants  might  have  argued,  with  some  force,  that 
there  was  no  intent  to  defraud,  because  the  profit  was  but 
small;  therefore,  to  show  more  clearly  the  fraudulent  intent, 
plaintifiti  could  give  evidence  that  the  purchase  from  them  was 
only  a  small  part  of  a  larger  scheme ;  that  the  object  was  to 
get,  not  a  single  thousand  dollars  worth  of  goods  on  credit,  but 
many  thousand  dollars  worth  by  like  false  representations  to 
others  about  the  same  time,  and  that  the  scheme  was  successful. 

What  we  have  said  covers  all  of  merit  in  the  assignments  of 
error ;  they  are  overruled ;  the  judgement  is  aCBrmed,  and  ap- 
peal dismissed  at  costs  of  appellant. 


Digitized  by  VjOOQlC 


74  .        FELLOWS  et  al.  Appellants  v.  LOOMIS  et  al. 

Syllabus.  [166  Pa. 


Fellows  et  al.  Appellants,  v.  Loomis  et  al. 

[Marked  to  be  reported.] 

DoweT'-Judicial  sale — Fraud — Htuiband  and  wffe-^Equity, 
An  agreement  between  a  mortgagor  and  a  mortgagee  to  effect  a  transfer 
of  title  in  the  mortgaged  premises  to  a  third  party  by  foreclosure  proceed- 
ings, in  order  to  revest  a  greater  portion  of  the  land  in  the  mortgagor  free 
from  an  easement  affecting  the  whole  tract,  is  not  invalid  as  an  attempt  to 
defeat  the  rights  of  the  mortgagor's  wife  who  had  refused  to  join  in  a  di- 
rect conveyance,  if  it  appeare  that  the  value  of  tlie  dower  interest  in  the 
portion  of  the  tract  revested  in  her  husband  will  be  many  times  more  than 
the  value  of  her  interest  in  the  whole  ti-act  subject  to  the  easement. 

A  tract  of  land  covered  by  a  mortgage  was  subject  to  an  easement  in 
favor  of  a  railroad  company  which  gave  the  company  the  right  to  deposit 
culm  upon  the  whole  tract.  An  armngement  was  made  between  the  own- 
er and  the  company  for  a  division  of  the  tract,  and  a  conveyance  of  about 
one  third  of  it  to  the  company  in  fee  simple  in  consideration  of  the  release 
of  the  remainder  from  the  easement.  The  portion  of  the  land  thus  re- 
leased fi'om  the  easement  was  to  be  divided  into  city  lots,  and  would  be 
many  times  more  valuable  than  the  whole  tract  subject  to  the  easement. 
Notwithstanding  these  circumstances  the  owner's  wife  refused  to  join  in  the 
conveyance.  An  arrangement  was  then  made  between  the  mortgagor  and 
the  mortgagee  by  which  the  mortgage  was  to  be  used  to  bring  about  a 
judicial  sale  of  the  land  either  to  the  mortgagee  or  to  some  person  agreed 
upon,  who  would  convey  to  the  railroad  company  the  portion  of  the  land 
which  it  was  to  have,  and  reconvey  the  remainder  of  the  land  to  the  moit- 
gagor  subject  to  the  mortgage.  The  sale  was  effected,  and  title  was  taken 
in  the  name  of  the  defendant  who  made  the  conveyance  to  the  railroad 
company,  and  secured  the  release  of  the  remainder  of  the  tract  from  the 
easement,  but  refused  to  make  conveyance  to  the  mortgagor.  In  an  action 
of  ejectment  by  the  mortgagor  the  court  below  held  that  the  agreement 
between  the  mortgagor  and  the  mortgagee  was  invalid  as  a  fraud  upon  the 
mortgagor's  wife,  and  that  the  action  could  not  be  sustained.  Eeld,  to  be 
error ;  the  case  should  have  been  submitted  to  the  juiy  on  the  credibility 
of  the  evidence  whether  the  vendee  was  an  innocent  purchaser  without 
notice  of  the  trust 

Argued  Feb.  20,  1893.  Appeal,  No.  28,  July  T.,  1892,  by 
plaintiffs,  Joseph  Fellows  et  aL,  from  judgment  of  C.  P.  Lack- 
awanna Co.,  Oct.  T.,  1889,  No.  358,  on  verdict  for  defendants, 
F.  E.  Loomis  and  John  H.  Fellows.  Before  Paxson,  C.  J., 
Gbeen,  Williams,  Mitchell  and  Dean,  J  J, 
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Ejectment  for  tract  of  sixty-two  acres. 

In  addition  to  the  facts  stated  in  the  opinion  of  the  Supreme 
Court,  plaintiff  introduced  evidence  which  tended  to  show  that 
Loomis  was  employed  as  an  attorney  to  advise  and  aid  in  carry- 
ing out  the  arrangement  between  Brown  and  plaintiff  in  regard 
to  the  sale  of  the  property,  and  that  Loomis  took  advantage  of 
Brown's  physicial  condition  to  obtain  from  him  an  assignment 
of  the  judgment  under  which  the  property  was  sold. 

Defendants  testified  that  they  had  no  knowledge  of  the  ar- 
rangement between  plaintiff  and  Brown.  John  H.  Fellows, 
one  of  the  defendants,  was  a  vendee  of  a  half  interest  in  the 
premises  from  Brown. 

The  court  charged  in  part  as  follows  : 

^^  Tou  will  remember  that  as  part  of  the  plaintiffs  testimony, 
testified  to  by  the  plaintiff  himself  twice,  first  giving  his  own 
testimony,  and,  second,  testifying  to  what  Brown  had  testified 
to  on  his  bed,  it  was  testified  that  when  the  agreement  between 
Ston-s,  as  agent  for  the  railroad  company,  and  Fellows  had 
been  accepted,  and  [when  Fellows  was  to  make  out  the  deed, 
he  said  that  he  found  his  wife  would  not  sign  the  deed,  and 
that  it  was  proposed  then  to  make  title  to  the  company  to  this 
land  which  was  to  be  allotted  to  the  company,  in  some  other 
way,  and  that  they  would  resort  to  a  sheriff's  sale,  and  that  he 
went  to  Brown,  and  made  the  proposition  to  him,  to  divest  the 
title  of  the  wife,  the  interest  of  the  wife,  through  a  sheriff's 
sale,  80  that  they  could  make  a  clear  title  to  the  company. 
Now,  that  comes  out  upon  the  part  of  the  plaintiff  himself,  and 
if  that  was  true,  it  was  a  fraud  upon  the  wife,  a  fraudulent  act. 
And  if,  in  consequence  of  that  fraud,  the  title  which  he  had 
became  vested  in  somebody  else,  he  had  no  right  to  come  into 
a  court  of  equity  to  relieve  him  from  his  own  fraud.  He  was 
not  the  judge  of  whether  or  not  his  wife's  interest  should  be 
divested  there.  It  may  have  been  much,  it  may  have  been 
littie,  but  whatever  littie  it  was  the  law  guarantees  to  the  wife, 
and  he  had  ho  right  to  resort  to  this  sheriff's  sale  to  deprive 
her  of  it,  and  for  that  reason  the  verdict  in  this  case  must  be 
for  the  defendants.]  "  [1] 

Plaintiff's  points  were  among  others  as  follows : 

^^3.  That  under  all  th^  evidence  in  this  case,  F.  E.  loomis, 
the  defendant,  is  not  an  innocent  bona  fide  purchaser  for  an 
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adequate  and  valuable  consideration,  and  therefore  he  purchased 
the  property  subject  to  the  trust  subsisting  between  Brown 
and  the  plaintiff.  Answer  :  I  decline  to  affirm  that  proposition. 
I  cannot  say  that  that  was  the  fact.  You  see  they  ask  me  to 
charge  you  as  matter  of  fact.  I  have  the  right  to  decline  to 
do  it,  the  facts  are  for  the  jurj'."  [4] 

"  7.  If  the  jury  believes  that  there  was  an  understanding 
and  agreement  between  the  plaintiff  and  Sylvan  us  Brown  that 
the  property  in  question  should  be  sold  at  sheriff's  sale,  for  the 
purpose  of  conveying  about  sixteen  acres  of  said  property  to 
the  Delaware,  Lackawanna  &  Western  Railroad  Company,  in 
consideration  of  the  said  company  releasing  their  right  to  cover 
the  balance  of  said  property  with  coal  dirt,  and  that  said  Brown 
agreed  to  purchase  said  property  at  sheriff's  sale,  and  to  convey 
the  said  sixteen  acres  to  said  company  for  the  consideration 
aforesaid,  and  then  to  convey  the  balance  of  said  property  to 
the  plaintiff,  and  if  they  further  believe  that  at  the  time  of  said 
undei-standing  and  agreement  the  plaintiff  was  the  owner  and 
in  possession  of  said  property,  and  that  the  plaintiff  was  induced 
to  confide  in  the  verbal  promise  and  agreement  of  said  Brown, 
and  that  in  consequence  the  said  Brown  or  F.  E.  Loomis,  his 
assignee,  was  allowed  to  obtain  the  legal  title  to  said  property, 
the  denial  of  the  confidence  by  a  refusal  to  convey  the  prop- 
erty as  aforesaid,  either  by  Brown,  or  F.  E.  Loomis,  his  assignee, 
is  such  a  fraud  as  will  convert  him  or  F.  E.  Loomis,  his  assignee, 
into  a  trustee  ex  maleficio  ;  and  the  jury  should  find  in  favor 
of  the  plaintiff."     Refused.  [6] 

"8.  If  the  jury  believe  the  facts  stated  in  the  preceding 
point,  and  that  in  consequence  of  the  confidence  so  reposed 
the  plaintiff  did  not  attend  the  sheriff's  sale,  and  permitted  F. 
E.  Loomis,  as  the  attorney  in  the  matter,  to  purchase  the  prop- 
erty for  a  nominal  sura,  his  refusal  to  convey  the  property  ac- 
cording to  the  agreement  between  Brown  and  the  plaintiff  is 
such  a  fraud  as  will  convert  him  into  a  trustee  ex  maleficio,  and 
the  jury  should  find  for  the  plaintiff."     Refused.  [6] 

"  12.  If  the  jury  believe  that  F.  E.  Loomis  was  employed  as 
an  attorney  by  the  plaintiff  to  advise,  aid  or  opei*ate  in  carrying 
out  the  arrangement  between  Brown  and  the  plaintiff,  in  regard 
to  the  property  in  question,  then  he  is  disqualified  by  law  from 
purchasing  the  property  denuded  of  the  trust,  and  he  holds  the 


Digitized  by  VjOOQlC 


FELLOWS,  Appellant,  v.  LOOMIS  et  al.  77 

1893.]  Points — Arguments. 

title  to  said  property  as  trustee  for  the  plaintiff,  and  the  jury 
should  find  in  favor  of  the  plaiutiff.  Answer :  I  decline  to  af- 
firm that  proposition,  for  the  reason  that  there  is  not  suflBcient 
evidence  to  sustain  the  alleged  fact  upon  which  it  is  based."  [10]  • 
"  16.  If  the  jury  believe  that  F.  E.  Loomis  was  the  attorney 
in  the  writ  of  execution  upon  which  the  property  was  sold,  and 
that  he  purchased  the  property  at  such  sale  for  a  less  sum  than 
the  amount  of  the  client's  debt,  this  would  give  rise  to  an  im- 
plied trust,  and  such  a  trust  would  appear  on  the  record,  and  a 
subsequent  purchaser  would  have  constructive  notice  of  it,  and 
take  subject  to  the  trust ;  therefore  the  verdict  should  be  against 
both  defendants.  Answer :  I  decline  to  affirm  that  proposition. 
It  appears  from  the  record  that  Loomis  was  the  assignee  of  the 
judgment  before  the  sheriff's  sale."  [13] 

Defendant's  points  were  among  others  as  follows : 
2.  Request  for  binding  instructions.     Refused.  [2] 
"  3.  That  the  arrangement  testified  to  by  Joseph  Fellows  be- 
tween himself  and  Brown  was  in  fraud  of  Mrs.  Fellows  and 
cannot  be  enforced  in  law."     Affirmed.  [3] 

Verdict  and  judgment  for  defendant.     Plaintiff  appealed. 

Errors  assigned  were  (1-6, 10, 13)  instructions,  quoting  them. 

C.  Smithy  ff.  A.  Knapp  with  him,  for  appellant. — A  husband 
who  confesses  a  judgment  for  an  honest  debt  cannot  be  guilty 
of  a  fraud  on  a  wife's  dower:  Pringle  v.  Pringle,  69  Pa.  281 ; 
Pritts  V.  Ritchey,  29  Pa.  77  ;  KiUinger  v.  Smith,  6  S.  &  R.  631 ; 
Chesterfield,  Exr.,  v.  Janssen,  2  Ves.  Sr.  165. 

If  it  were  conceded  that  the  stipulation  of  trust  is  fraudulent  or 
illegal,  defendants  cannot  accept  its  fruit  and  reject  its  burden: 
Mundorff  v.  Wickersham,  63  Pa.  87 ;  Broom's  Legal  Maxims, 
632 ;  Hovil  v.  Pack,  7  East,  164 ;  Coleman  v.  Stark,  1  Oregon, 
115;  Hill  on  Trustees,  *215. 

If  the  trust  agreement  between  Brown  and  plaintiff  should 
be  held  to  be  a  f rand  on  the  wife's  right  of  dower,  the  forfeiture 
arising  from  such  fraud  should  extend  only  to  the  sixteen  acres 
of  land  which  the  plaintiff  agi-eed  to  convey  to  the  company : 
Nichol  V.  Walworth,  4  Denio,  385;  Doe  v.  Nicholls,  1  B.  &  C. 
336 ;  Doe  v.  Eedm,  4  A.  &  E.  682. 
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The  trust  could  not  be  delegated  to  another :  Roe  v.  San- 
born, 23  L.  R.  17 ;  Broom's  Legal  Maxims,  665 ;  Hawley  v. 
Cramer,  4  Cow.  721. 

Even  though  it  is  held  that  the  sale  would  pass  the  legal 
title  to  the  trustee,  still  plaintiff  would  remain  the  cestui  que 
trust  of  the  whole  property.  And  as  the  wife  of  the  cestui 
que  trust  is  dowable.  Shoemaker  v.  Walker,  2  S.  &  R.  564, 
the  sale  would  not  affect  the  wife's  right  of  dower. 

Even  if  Brown  was  but  the  agent  of  plaintiff  instead  of  his 
trustee,  his  act  of  assignment  of  the  power  of  sale,  being  an 
act  beyond  his  authority,  would  be  void,  even  against  a  bona 
fide  purchaser :  Rolland  v.  Vinton,  105  U.  S.  998 ;  Delafield 
v.  State,  26  Wend.  192 ;  National  Iron  Co.  v.  Bruner,  4  C.  E. 
Green,  145. 

As  attorney  in  the  trust  he  is  presumed  to  know  its  exist- 
ence :  Herman  on  Ex.  488.  As  such  attorney  he  could  not 
deal  with  Brown  at  all.  The  rule  is,  an  attorney  "  may  con- 
tract with  his  principal  where  the  principal  is  acting  in  his  own 
right,  and  not  as  an  agent  or  trustee  for  another : "  Hawley  v. 
Cramer,  4  Cow.  721 ;  Spencer's  Ap.,  80  Pa.  832 ;  Diller  v. 
Brubaker,  52  Pa.  505. 

As  an  assignee  of  the  trust  judgment,  he  was  in  duty  bound 
to  inquire  of  Joseph  Fellows  for  all  defences  :  Henry  v.  Broth- 
ers, 48  Pa.  72 ;  Mott  v.  Clark,  9  Pa.  401 ;  Wetherill's  Ap.,  3 
Grant,  Pa.  284  ;  Cook  v.  TuUs,  18  Wal.  332. 

He  paid  no  consideration  for  the  judgment :  Lloyd  v.  Lynce, 
28  Pa.  419 ;  Forney  v.  Benedict,  5  Pa.  227 ;  Balsbaugh  v. 
Eraser,  2  Ves.  125  ;  Spencer  v.  Janssen,  2  Ves.  125  ;  James  v. 
Morgan,  3  Lev.  157. 

The  notice  served  on  plaintiff  by  the  railroad  company,  prior 
to  the  arrangement  in  question,  that  they  required  the  whole 
of  the  property  for  their  use,  was  an  absolute  appropriation  of 
the  entire  property,  and  plaintiff  had  no  interest  in  it,  other 
than  a  possible  reversion  in  fee.  And  of  such  an  estate  his 
wife  is  not  dowable :  Durando  v.  Durando,  9  A.  L.  Reg. 
(O.  S.)  630 ;  Shoemaker  v.  Walker,  2  S.  &  R.  554 ;  Killinger 
V.  Smith,  6  S.  &  R.  531 ;  Grace  v.  Crasdale,  1  Yeates,  75 ;  Kil- 
lenger  v.  Smith,  6  S.  &  R.  531 ;  Butts  v.  Ritchey,  29  Pa.  77. 

Fraud  cannot  exist  without  an  injury,  and  as  plaintiff's  wife 
was  not  injured,  but  on  the  contrary  highly  benefited  by  the  ar- 
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rangement,  fraud  was  neither  intended  nor  committed  :  Story's 
Equity  Jur.  187  ;  Spencer  v.  Janssen,  2  Ves.  125  ;  Conrad  v. 
NicoU,  4  Pet.  291 ;  Phipps  v.  Buckman,  80  Pa.  401 ;  Gregg  v. 
Lessee,  8  Pet.  258 ;  Gannow  v.  Davis,  10  N.  Y.  L.  Obs.  223. 

Whenever  there  is  a  substantial  doubt  as  to  the  facts,  or  as 
to  inferences  to  be  drawn  from  them,  the  question  is  for  the 
jury :  Goshonn  v.  Smith,  92  Pa.  485  ;  Crussey  v.  R.  R.,  75  Pa, 
83 ;  P.  R.  R.  V.  Barnett,  59  Pa.  259  ;  Johnson  v.  Bruner,  61 
Pa.  58 ;  McKee  v.  Bid  well,  74  Pa.  218  ;  Gaynor  v.  R.  R.,  100 
Mass.  208  ;  Patterson  v.  Wallace,  1  Macq.  H.  L.  748  ;  Morgan 
V.  Brooklyn,  88  N.  Y.  455 ;  R.  R.  v.  McElwee,  67  Pa.  811 ; 
Killenger  v.  Smith,  6  S.  &  R.  531 ;  Reese  River  Co.  v.  Smith, 
L.  R.  4  H.  L.  73 ;  Upton  v.  Englegart,  3  Dill.  496 ;  Shenk  v. 
Endress,  3  W.  &  S.  255 ;  Fairbanks  v.  Blackington,  9  Pick. 
93 ;  Dyer  v.  Hamer,  22  Pick.  253 ;  Evans  v.  Dravo,  24  Pa. 
62 ;  Holman  v.  Johnson,  1  Cowp.  841. 

Where  the  parties,  though  participes  criminis,  are  not  in  pari 
delicto,  plaintiff  may  recover :  Woodman  v.  Hubbard,  5  Fos- 
ter, 67  ;  Adams  v.  Gay,  19  Vt.  358 ;  Schermerhorn  v.  Talmau, 
4  Kern.  123  ;  Atlas  Bank  v.  Nahant  Bank,  7  Mete.  581 ;  Tmcy 
v.  Talmage,  4  Kern.  162  ;  Smith  v.  Bromley,  2  Doug.  695  ;  Smith 
V.  Cuff,  6  M.  &  Sel.  160  ;  Horton  .v.  Reily,  11  M.  &  W.  492. 

Equity  will  enjoin  the  performance  of  an  illegal  contract,  on 
complaint  of  a  party  to  it,  in  pari  delicto  :  St.  John  v.  St.  John, 
11  Ves.  535 ;  Reynolds  v.  Sprye,  1  De  G.  M.  &  G.  650 ;  McAl- 
ister  v.  Hoffman,  16  S.  &  R.  147  ;  Cotton  v.  Thurland,  5  T.  R. 
405  ;  Smith  v.  Blackmore,  4  Taunt.  474  ;  Varney  v.  Kukman, 
6  C.  B.  271 ;  Hodson  v.  Terrill,  1  Car.  &  M.  802 ;  Starke  v. 
Littlepage,  4  Barb.  372 ;  Tenant  v.  Elliot,  1  H.  &  P.  3 ;  Farm- 
er V.  Russell,  1  B.  &  P.  296  ;  Johnson  v.  Lansley,  12  C.  B.  468 ; 
Bourfield  v.  Wilson,  16  L.  R.  Ex.  44. 

When  a  defendant  is  called  to  an  accounting  in  a  court  of 
justice  for  a  breach  of  trust,  he  is  never  permitted  to  set  up  that 
the  fraud,  or  that  the  property,  as  to  which  he  is  called  to  an 
account,  was  created  in  some  illegal  or  fraudulent  way  :  Brooks 
V.  Martin,  2  Wal.  70  ;  McBlair  v.  Gibbs,  17  How.  232 ;  Barney 
V.  Saunders,  16  How.  543 ;  Farkney  v.  Reymons,  4  Burr.  2069 ; 
Petrie  v.  Hannay,  3  T.  R.  418 ;  Armstrong  v.  Taylor,  11  Wheat. 
258;  Thompson  v.  Thompson,  7  Ves.  470;  Farmer  v.  Russel, 
1  B.  &  P.  296 ;  Sharp  v.  Taylor,  2  Phil.  Ch.  801 ;  Tenant  v. 
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Elliot,  1  B.  &  P.  8 ;  Reice  v.  Peet,  15  Johns.  503 ;  Ford  v. 
Han-ington,  2  Smith,  N.  Y.  285 ;  Merritt  v.  Millard,  4  Keyes, 
38 ;  Woodworth  v.  Bennett,  43  N.  Y.  273 ;  Place  v.  Hay  ward, 
117  N.  Y.  486 ;  Lane  v.  Shackford,  5  N.  H.  133 ;  Kidder  v. 
Hunt,  1  Pick.  328 ;  Sherman  v.  Fuller,  5  Mass.  133 ;  Boyd  v. 
Stone,  11  Mass.  342  ;  Manor  v.  Pyne,  2  Car.  &  P.  ;  Richards 
V.  Allen,  17  Me.  298 ;  Holbrook  v.  Armstrong,  10  Me.  31 ; 
Freeport  v.  Bartol,  3  Me.  340 ;  Lestapies  v.  Ingraham,  5  Pa. 
81 ;  Fox  V.  Cash,  11  Pa.  207 ;  Paley,  Agency,  5,  27 ;  Hippie  v. 
Rice,  28  Pa.  406  ;  Squire's  Ap.,  70  Pa.  666 ;  Wann  v.  Kelly, 

5  Fed.  R.  584 ;  Nash  v.  Ash,  1  Eden,  379 ;  Watts  v.  Brooks, 
3  Ves.  612 ;  Atlas  Bank  v.  Bank,  7  Mete.  581 ;  Bulmer's  Case, 
13  Ves.  316  ;  Wright  v.  Pipe  Line  Co.,  101  Pa.  206 ;  Oil  Creek 

6  Allegheny  River  R.  R.  Co.  v.  Pa.  Transportation  Co.,  160. 
Aside  from  the  principle  which  precludes  all  persons  who 

are  not  injured  by  the  alleged  fraud  from  setting  it  up  as  a 
right  of  action  or  defence,  and  aside  from  the  fact  that  defend- 
ants are  the  real  perpetrators  of  the  alleged  fraud,  as  they  have 
received  and  accepted  the  title  under  the  arrangement,  even  if 
fraudulent,  they  are  estopped  from  taking  advantage  of  it: 
Wetherell  v.  Jones,  3  B.  &  Aid.  221 ;  Smith  v.  Mawhood,  14 
M.  &  W.  452. 

Where  plaintiff  does  not  require  the  aid  of  the  illegality 
to  make  out  his  case,  defendant  will  not  be  allowed  to  allege 
his  own  wrong  in  his  defence:  Evans  v.  Dravo,  24  Pa.  62; 
Hendrickson  v.  Evans,  25  Pa.  441 ;  Mohney  v.  Cook,  26  Pa. 
349;  Taylor  v.  Plumer,  3  M.  &  Sel.  574;  Catts  v.  Phalen,  2 
How.  377. 

S.  W.  Palmer  and  ff.  M,  Hannah^  S.  B.  Price  with  them, 
for  appellees. — A  promise  to  purchase  at  a  sheriff's  sale,  for  the 
benefit  of  the  defendant  in  the  execution,  will  not  constitute 
the  purchaser  a  trustee  for  him,  unless  the  purchases  were  made 
with  the  money  of  the  defendant:  Kellum  v.  Smith,  33  Pa. 
158 ;  Bennett  v.  Dollar  Saving  Bank,  87  Pa.  282 ;  Fricke  v. 
Magee,  10  W.  N.  50 ;  Cowperthwaite  v.  Bank,  102  Pa.  397 ; 
Kellum  V.  Kellum,  94  Pa.  225. 

The  arrangement  was  a  fraud  upon  plaintiff's  wife :  Evans 
V.  Dravo,  -24  Pa.  65 ;  Killinger  v.  Reidenhauer,  6  S.  &  R.  531 ; 
Hendrickson  v.  Evans,  25  Pa.  441 ;  Bennett  v.  Dollar  Savings 
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Bank,  87  Pa.  885 ;  Gill  v.  Henry,  95  Pa.  888 ;  Johnson  v.  Har- 
vey, 2  P.  &  W.  82 ;  McKee  v.  Gilchrist,  3  Watts,  230 ;  Reich- 
ert  V.  Castator,  5  Bin.  Ill ;  Sickman  v.  Lapsley,  13  S.  &  R. 
224;  Eyrick  v.  Deppen,  13  Pa.  488;  Huey's  Ap.,  29  Pa.  219; 
Murphy  v.  Hubert,  16  Pa.  50 ;  Telford  v.  Adams,  6  Watts, 
429;  Blystone  v.  Blystone,  51  Pa.  373. 

In  a  case  resting  upon  the  principles  of  equity,  a  recovery  on 
the  uncorroborated  testimony  of  one  witness  will  be  refused : 
Brawdy.v.  Brawdy,  7  Pa.  159;  Juniata  Building  Asso.  v.  Het- 
zel,  103  Pa.  513 ;  R.  R.  v.  Swank,  105  Pa.  561 ;  BrickeU  v. 
Early,  116  Pa.  473. 

An  agreement  witH  the  owner  of  real  estate  to  buy  it  in  when 
sold  at  sherififs  sale,  and  to  reconvey  it  upon  the  performance 
of  certain  conditions,  does  not  make  the  purchaser  a  trustee  for 
the  defendant  in  execution :  Jackman  v.  Ringland,  4  W.  &  S. 
149 ;  Bamet  v.  Dougherty,  32  Pa.  372 ;  Kellum  v.  Smith,  33 
Pa.  158 ;  Bennett  v.  Dollar  Savings  Bank,  87  Pa.  382 ;  Kistler's 
Ap.,  73  Pa.  398. 

Opinion  by  Mr.  Justice  Williams,  July  19, 1893 : 
There  are  twenty-two  assignments  of  error  in  this  case,  but 
they  relate  to  three  principal  questions.  These  grow  out  of  an 
agreement  made  between  Fellows,  then  the  owner  of  the  land 
in  controversy,  and  Brown,  who  held  a  mortgage  covering  the 
land.  It  appears  that  the  tract  of  land  was  subject  to  an  ease- 
ment, or  servitude,  in  favor  of  the  Delaware,  Lackawanna  & 
Western  Railroad  Company,  which  gave  the  company  the  right 
to  deposit  culm  upon  it.  An  arrangement  had  been  made  be- 
tween Fellows  and  the  company  for  a  division  of  the  tract,  and 
a  conveyance  of  about  one  third  of  it  to  the  company  in  fee 
simple,  in  consideration  of  the  release  of  the  remainder  from 
the  servitude.  This  would  give  Fellows  an  opportunity  to 
subdivide  the  tract  into  city  lots,  and  enable  him  to  sell  them 
for  building  purposes,  and  it  would  restrict  the  deposit  of  culm 
within  fixed  and  ascertained  limits.  In  order  to  carry  this  ar- 
rangement with  the  railroad  company  into  effect,  it  was  neces- 
sary to  relieve  so  much  of  the  tract  as  was  to  be  conveyed  to 
the  company  in  fee  from  the  lien  of  Brown's  mortgage,  and 
from  the  right  of  dower  of  Mrs.  Fellows,  who  was  living  at 
this  time  apart  from  her  husband.  She  was  approached  upon 
Vol.  clvi— 6 
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the  subject  of  joining  her  husband  in  a  conveyance,  clearly  to 
the  advantage  of  both  of  them,  of  the  part  of  the  tract  which 
the  railroad  company  was  to  accept  as  the  consideration  for  the 
release  of  the  remainder  from  the  right  to  cover  it  with  culm, 
but  she  refused  to  join.  After  her  refusal  he  consulted  with 
friends,  and  obtained  legal  advice,  as  to  the  practicability  c»f 
carrying  out  the  arrangement  without  the  co-operation  of  his 
wife.  As  a  result  of  such  consultation  a  plan  was  devisetK 
The  mortgage  of  Brown  was  to  be  used  to  bring  about  a  judicial 
sale  of  the  tract,  to  which  Brown  or  some  peraon  to  be  agreed 
on  should  take  the  title,  convey  the  piece  the  railroad  company 
was  to  have,  to  it,  and  reinstate  Brown's'  mortgage  on  the  re- 
mainder which  was  then  to  belong  to  Fellows. 

The  questions  arising  under  this  agreement  between  Brown 
and  Fellows  may  be  stated  thus :  What  was  the  effect  of  the 
agreement  upon  the  parties  to  it  ?  What  was  its  effect  upon 
the  wife  of  Joseph  Fellows  ?  What  was  its  effect  upon  Loomis, 
who  was  the  vendee  of  Brown,  and  became  the  purchaser  at  the 
sheriff's  sale  ?  Proceedings  were  begun  upon  the  mortgage  for 
the  purpose  of  carrying'this  agreement  into  effect  while  Brown 
remained  the  owner  of  the  mortgage.  Before  the  sheriff's  sale 
was  effected  Loomis  purchased  the  mortgage  from  Brown  and 
proceeded  to  bring  the  property  to  sale.  He  became  the  pur- 
chaser. He  carried  out  the  arrangement  by  making  the  con- 
veyance to  the  railroad  company,  and  securyig  its  release  or 
deed  for  the  remainder  of  the  tract,  exactly  upon  the  lines  of 
the  agreement  made  by  Fellows;  but  when  he  was  called 
upon  to  reconvey,  subject  to  the  mortgage  debt,  he  refused  to 
do  so,  and,  claiming  to  be  the  absolute  owner  of  the  propert)-, 
denied  the  right  of  Fellows  to  either  the  land  or  an  account. 
This  action  was  brought  to  determine  whether  the  position  so 
taken  by  Loomis  was  tenable. 

The  first  point  to  be  determined  relates  to  the  legal  effect  of 
the  contract  between  Brown  and  Fellows  for  the  use  of  the 
mortgage,  as  a  means  of  making  title  to  the  railroad  company. 
The  position  of  the  plaintiff  is  that  the  proceeding  on  the 
mortgage  was  not  adverse  but  for  the  benefit  of  Fellows  ;  and 
that  in  making  such  use  of  it  he  became  a  trustee  under  the 
terms  of  his  agreement  with  Fellows.  The  learned  judge  of 
the  court  below  took  the  same  view  of  this  question,  and  in  an 
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8wer  to  the  first  point  submitted  on  the  part  of  the  plaintiff 
instructed  the  jury  that  the  testimony  of  Brown  and  Fellows, 
corroborated  by  that  of  Storrs  and  by  the  circumstances  dis- 
closed by  the  evidence,  was  sufficient  to  establish  a  trust  relation 
between  mortgagee  and  mortgagor  in  relation  to  the  property 
owned  by  the  mortgagee.  He  went  still  farther  in  his  answer 
to  the  plaintiff's  second  point,  and  told  the  jury,  "  If  Brown 
was  a  trustee  he  bad  no  right  to  transfer  the  judgment,"  to 
LoomiS)  if  the  judgment  was  given  to  enable  Brown  to  carry 
out  the  purpose  of  his  agreement  with  Fellows,  viz.,  to  bring 
the  property  to  a  sheriff's  sale.  These  instructions  left  Loorais, 
the  vendee  of  Brown,  in  the  same  relation  of  trust  to  Fellows 
that  his  vendor  occupied,  unless  he  could  show  himself  to  be 
an  innocent  purchaser  without  notice,  actual  or  constructive, 
of  the  trust.  The  case  was  then  for  the  jury  upon  the  credi- 
bility of  the  evidence  which  the  learned  judge  had  told  the  jury 
would,  if  credited,  create  the  trust  relation ;  and  upon  the  posi- 
tion of  Loomis  as  a  purchaser  at  the  sheriff's  sale.  If  he  bought 
with  notice  of  the  trust,  he  took  the  same  title  Brown  would 
have  taken,  and  became  a  trustee  for  Fellows  under  the  terras 
of  the  original  agreement. 

Notwithstanding  this  disposition  of  the  first  and  third  of  the 
questions  raised,  the  learned  judge  withdrew  the  case  from  the 
jury  under  the  view  taken  by  him  of  the  second.  He  held  as 
a  matter  of  law  that  the  contract  between  Brown  and  Fellows 
was  absolutely  void,  and  incapable  of  enforcement  in  a  court  of 
law,  because  its  effect  was  to  divest  the  right  of  dower  of  Mrs. 
Fellows,  without  her  consent,  from  so  much  of  the  land  as  was 
conveyed  to  the  railroad  company.  It  did  not  matter  in  the 
view  of  the  learned  judge  that  her  refusal  to  join  her  husband 
in  the  deed  left  the  tract  of  comparatively  little  value  to  her 
husband  or  herself ;  nor  that  her  refusal  was  unreasonable  and 
ill  natured ;  nor  that  the  arrangement  made,  more  than  quad- 
rupled the  market  value  of  the  interest  of  both  her  husband  and 
herself  in  the  tract.  The  mere  fact  that  the  arrangement  dis- 
pensed with  her  consent,  by  substituting  the  lawful  mode  of 
procedure  upon  a  mortgage  to  bring  the  property  to  a  judicial 
sale,  in  the  place  of  the  deed  of  husband  and  wife,  was  held  to 
be  a  fraud  of  such  flagrant  character  as  to  deprive  the  court  of 
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the  power  to  restrain  or  correct  the  conduct  of  a  trustee,  who 
was  alleged  to  be  appropriating  the  entire  trust  estate. 

It  was  a  conceded  fact  in  the  cause  that  the  part  of  the  tract 
that  was  to  be  secured  by  Fellows  was  of  much  greater  market 
value  than  the  entire  tract  while  remaining  subject  to  the  ser- 
vitude in  favor  of  the  railroad  company.  It  is  clear  upon  the 
face  of  the  record  that,  if  there  is  a  recovery  in  this  action,  the 
right  of  dower  of  Mrs.  Fellows  in  the  land  so  recovered  will  be 
worth  many  times  what  her  right  of  dower  was  worth  before 
the  arrangement  with  Brown  had  been  made  by  her  husband. 
Unless  there  is  a  recovery  her  right  of  dower  is  absolutely  gone. 

The  logical  result  of  the  ruling  in  the  court  below  is  to  pun- 
ish the  husband  for  divesting  his  wife's  dower  interest  in  one 
third  of  the  land  without  her  consent,  by  extinguishing  her 
dower  in  the  other  two  thirds.  The  assignments  of  error  re- 
lating to  the  second  question,  the  effect  of  the  arrangement  be- 
tween Brown  and  Fellows  on  Mrs.  Fellows,  are  sustained. 
This  case  was  improperly  taken  from  the  jury.  Mrs.  Fellows 
was  not  defrauded  but  benefited  against  her  will,  if  the  facts 
be  as  they  seem  to  be  conceded  to  be.  As  to  the  effect  of  the  ar- 
rangement with  the  railroad  company  on  the  value  of  the  two 
thirds  that  remained  to  Fellows,  and  the  fact  that  Fellows  has 
increased  the  value  of  his  wife's  dower  many  times  over,  against 
her  will  or  even  in  the  face  of  her  protest,  is  no  reason  why  the 
doors  of  a  court  of  justice  should  be  closed  against  him  and  he 
refused  a  hearing  upon  the  merits  of  his  cause  of  action.  We 
express  no  opinion  upon  the  facts,  for  they  are  before  us  only 
as  they  relate  to  the  legal  questions  presented.  A  jury  must 
pass  upon  them.  So  far  as  we  can  now  see,  the  question  on 
which  this  case  turned  upon  the  trial  is  not  an  important  one. 
The  first  and  third  questions,  i.  e.  the  relation  existing  between 
Brown  and  Fellows  under  their  contract  to  employ  Brown's 
mortgage  to  make  title  to  the  railroad  company,  and  so  secure 
to  Fellows  a  portion  of  his  land  in  a  marketable  state  of  the 
title,  and  the  position  of  Loomis  as  assignee  of  the  mortgage, 
and  the  purchaser  at  sheriff's  sale,  are  the  questions  on  which 
this  case  depends,  and  it  goes  back  that  it  may  be  tried  upon 
tiiem. 

The  judgment  is  reversed  and  a  venire  facias  de  novo 
awarded. 
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Affidavit  of  drfence  lauh—Practicey  C.  P. 

Where  all  the  facts  appear  in  the  writings  set  forth  in  the  plaintiffs 
statement,  and  none  of  the  papers  which  are  merely  referred  to  but  not 
set  out  are  essential  to  the  cause  of  action,  and  the  affidavit  denies  no  part 
of  the  statement  except  tlie  inferences  from  the  face  of  the  papers,  the 
case  is  one  for  the  court  to  decide  upon  the  statement  and  affidavit. 

Option  to  purchase  land — Interest  in  real  estate. 

An  option  to  purchase  land  is  a  substantial  interest  in  the  land  which 
may  be  conveyed  to  a  vendee. 

Lessee  with  option  to  purchase — Insurance  money. 

A  lessee  of  land  who  has  an  option  to  purchase  the  demised  premises, 
has  an  equitable  estate  in  the  land,  and  when  he  exercises  his  option,  he 
is  to  be  considered  as  the  owner  ab  initio. 

Plaintiff  conveyed  land  to  defendant  by  deed,  and  received  twenty  thou- 
sand dollars,  the  consideration  money  mentioned  therein.  By  a  lease  of 
the  same  date,  defendant  leased  the  premises  to  plaintiff  for  one  year  at 
a  nominal  rent,  and  in  the  lease  gave  an  absolute  and  exclusive  option  to 
plaintiff  to  purchase  the  land  at  the  end  of  the  year  for  twenty  thousand 
dollars,  and  interest.  At  the  end  of  the  term  the  arrangement  was  ex- 
tended for  another  year.  Plaintiff  insured  the  buildings  on  the  property 
for  defendant's  protection,  the  policy  to  be  **  payable  to  him  as  his  inter- 
est may  appear."  Before  the  expiration  of  the  second  year,  the  buildings 
were  burned.  After  the  lire  plaintiff  exercised  the  option,  received  from 
defendant  a  deed  and  paid  him  twenty  thousand  dollars.  Defendant 
claimed  the  insurance  money.  Held  that,  on  the  exercise  of  the  option 
to  redeem,  plaintiffs  equitable  title  revelled  back  to  the  date  of  the 
ori^nal  agreement,  and  plaintiff  became  the  owner  of  the  land  as  it 
was  at  such  date,  or  of  the  insurance  money  which  stood  pro  tanto  in  its 
place. 

Argued  Feb.  20,  1898.  Appeal,  No.  117,  July  T.,  1892,  by 
defendant,  A.  D.  Spencer,  from  order  of  C.  P.  Lackawanna  Co., 
Sept.  T.,  1891,  No.  22,  making  absolute  rule  for  judgment  for 
want  of  suflScient  affidavit  of  defence.  Before  Paxson,  C.  J., 
Gbebk,  Williams,  Mitchell  and  Deak,  JJ. 

Rule  for  judgment  for  want  of  sufficient  affidavit  of  defence 
in  assumpsit  for  insurance  money  in  dispute. 

Plaintiff's  statement  averred : 

"  Plaintiffs  borrowed  of  defendant  on  Nov.  18, 1889,  the  sum 
f20,000,  and  as  security  therefor  gave  their  deed  of  the  same 
date  for  lots  14  and  15,  in  block  37,  on  the  town  plot  of  Scran- 
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ton,  on  which  was  erected  their  street  railway  barn,  the  con- 
sideration of  said  deed  being  $20,000 ;  on  the  same  date  plaintiffs 
received  back  from  defendant  an  option  to  purchase  within  one 
year  the  said  premises  for  the  sum  of  $20,000,  with  interest 
thereon,  from  the  date  of  said  deed,  which  option  was  contained 
in  a  lease  of  said  premises  to  plaintiffs.  At  the  expiration  of 
the  first  year  plaintiffs  paid  the  interest  on  the  said  loan  of 
$20,000,  to  wit  the  sum  of  $1,200,  and  thereupon  the  loan  was 
continued  and  the  lease  and  option  were  renewed  for  another 
year." 

The  lease  was  quoted  in  full  in  the  statement  and  contained 
the  following  clause : 

^^  And  said  lessor,  in  consideration  of  the  sum  of  one  dollar 
to  him  in  hand  paid  by  said  lessee,  the  receipt  whereof  is  hereby 
acknowledged,  hereby  grants  to  said  Peoples'  Street  Railway 
Company,  its  successors  and  assigns,  the  exclusive  option  to 
purchase  said  demised  premises  at  the  expiration  of  said  term 
but  not  thereafter,  for  the  sum  of  twenty  thousand  dollai-s  and 
interest  thereon  from  the  date  of  this  lease  at  the  rate  of  six 
per  cent  per  annum,  and  covenants  and  agrees,  upon  the  tender 
and  payment  to  him  by  the  said  Peoples'  Street  Railway  Com- 
pany, its  successors  or  assigns,  on  or  before  November  20, 1891, 
but  not  thereafter,  of  said  sum  of  $20,000,  and  interest  as  afore- 
said, to  convey  the  said  premises  to  said  lessee  its  successors 
or  assigns  in  fee  simple,  free  and  clear  from  all  incumbrances 
done  or  suffered  by  him  or  any  6ne  holding  under  him." 

The  statement  further  averred : 

^^  Under  said  lease  and  option  plaintiffs  agreed  to  keep  said 
premises  insured  for  an  amount  not  exceeding  $12,000;  plain- 
tiffs did  insure  said  premises  for  the  sum  of  $12,000  and  paid 
the  premium  therefor.  Said  insurance  was  upon  the  interest 
of  plaintiffs  in  said  premises  in  tlie  following  terms  to  wit:  ^  The 
Peoples'  Street  Railway  Company  as  owners  or  lessees.  $12,000. 
On  their  brick  and  frame  ironclad  building,  including  perma- 
nent fixtures,  slate  and  metal  roof,  situate  on  the  southerly 
side  of  Linden  street,  Scranton,  Pa.,  occupied  as  car  stable,  re- 
pair shop,  and  oflBce.  The  interest  of  the  assured  in  the  de- 
scribed building  is  the  right  of  purchase  from  A.  D.  Spencer, 
owner,  and  in  case  of  loss  the  insurance  is  payable  to  him  as 
his  interest  may  appear  under  said  contract.' 
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**  In  case  of  loss  the  insurance  was  payable  to  said  Spencer, 
as  his  interest  might  appear  under  said  contract  of  purchase, 
which  interest,  the  plaintiffs  aver,  was  only  to  receive  the 
$20,000  and  interest  thereon. 

^  On  May  1st,  the  brick  and  frame  building  so  insured  took 
fire  and  burned  down,  and  was  a  total  loss,  and  the  said  insur- 
ance companies  paid  the  amount  of  money  adjusted  as  the  proper 
amount  of  loss  insured  under  said  policy,  under  the  following 
circumstances,  to  wit : 

**  Upon  making  proofis  of  loss  it  was  required  that  both  plain- 
tiff and  defendant  should  sign  the  proofs  of  loss." 

After  signing  a  portion  of  the  proofs  of  loss,  defendant  refused 
to  sign  the  remainder,  whereupon  an  assignment  in  writing 
was  entered  into,  quoted  in  plaintiff's  statement,  by  which  both 
parties  ag^ed  to  sign  the  proofs  of  loss,  and  permit  the  money 
to  be  paid  to  a  bank  to  await  the  determination  of  a  suit  at  law 
to  establish  the  ownership  of  the  fund. 

The  statement  further  averred : 

**  Prior  to  the  making  of  said  agreement  plaintiffs  gave  no- 
tice to  defendant  of  their  option  to  take  said  property  and  pay 
for  the  same  according  to  the  terms  of  said  option,  and  there- 
upon did  pay  for  the  same  and  i*eceive  a  deed  therefor  simultane- 
ously with  execution  and  delivery  of  the  said  above  mentioned 
contract. 

^  In  accordance  with  the  agreement,  the  sum  of  $10,895  was 
deposited  in  the  First  National  Bank  of  Scranton,  there  to  I'e- 
main  till  the  right  to  the  same  shall  be  determined  by  this  ac- 
tion at  law.  The  plaintiff  claims  the  ownership  of  said  money 
is  in  plaintiff,  and  not  in  defendant,  and  therefore  claims  judg- 
ment in  favor  of  the  plaintiff  and  against  the  defendant,  ac- 
cording to  the  terms  of  said  agreement  without  costs.  The 
costs  in  case  of  said  judgment  to  be  paid  out  of  the  fund  in 
question.'' 

The  affidavit  of  defence  averred : 

"  That  the  payment  of  the  sum  of  twenty  thousand  dollars 
by  the  defendant  to  the  plaintiff  company  on  the  18th  day  of 
November,  1889,  as  set  forth  in  the  plaintiff's  declaration,  was 
not  a  loan  of  money  by  the  defendant  to  the  plaintiff,  and  was 
not  so  intended  or  understood,  but  was  an  absolute  purchase  of 
the  piece  of  property  described  in  the  plaintiff's  declaration, 
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accompanied  with  a  lease  for  the  term  of  one  year,  and  an  op- 
tion of  purchase  during  that  year  on  the  part  of  the  plaintiff 
company. 

"  That  the  clause  in  the  lease  aforesaid  requiring  the  insur- 
ance to  be  kept  up  by  the  lessee  was  for  the  greater  security  of 
the  defendant,  and  was  one  of  the  conditions  of  the  lease ;  and 
it  was  verbally  underatood  and  agreed  that  such  insuittnce 
should  be  in  the  name  of  the  defendant.  And  such  insurance 
was  in  the  name  of  the  defendant  for  the  first  year,  but  at  the 
end  of  that  time,  and  without  notice  to  the  defendant,  the  plain- 
tiff company  altered  the  insurance,  and  caused  it  to  be  taken 
out  in  the  manner  desciibed  in  the  plaintiff's  declaration,  in 
fraud  of  the  rights  of  the  defendant. 

"  That  the  defendant  had  no  knowledge  of  the  recording  of 
either  the  first  lease  or  the  second,  and  did  not  authorize  or 
require  it  to  be  done.  That  neither  of  the  two  options  of  pur- 
chase were  intended  to  convert  the  absolute  deed  given  by  the 
company  to  this  defendant  into  a  mortgage  ;  nor  was  the  sec- 
ond option  dated  at  the  time  of  the  deed,  nor  recorded  as  re- 
quired by  law  for  a  defeasance. 

"  That  the  property  described  by  the  plaintiff  in  her  declara- 
tion was  the  property  of  the  defendant,  A.  D.  Spencer,  and  that 
the  insurance  thereon  was  legally  due  to  this  deponent,  and  no 
part  thereof  was  or  is  the  property  of  said  plaintiff  company." 

The  court  made  absolute  a  rule  for  judgment  for  want  of  a 
suflBcient  affidavit  of  defence. 

Error  assigned  was  (2)  entiy  of  judgment  for  plaintiff. 

ff.  M.  Hannah^  H,  W.  Palmer  with  him,  for  appellant,  cited : 
Endlich  on  Affidavitw  of  Defence,  §  027  ;  Hunter  v.  Reilly,  86 
Pa.  511 ;  Leibersperger  v.  Savings  Bank,  30  Pa.  532 ;  McPher- 
son  V.  Bank,  96  Pa.  139 ;  McKee  v.  Bidwell,  74  Pa.  218 ;  Neslie 
v.  Ry.,  113  Pa.  303 ;  Sankey  v.  Hawley,  118  Pa.  30;  Williard 
V.  Tayloe,  8  Wal.  557 ;  Beiij.  Sales,  53 ;  Faulkner  v.  Hebard, 
26  Vt.  452;  Longworth  v.  Mitchell,  26  Ohio,  334;  Larman  v. 
Jordan,  56  111.  204;  Imperial  Fire  Ins.  Co.  v.  Murray,  73  Pa.  27 ; 
Miltenberger  v.  Beacom,  9  Pa.  201 ;  12  A.  &  E.  Enc.  L.  1024, 

Alfred  Handy  Jessups  ^  Sand  and  WiUiam  J.  Hand  with  him, 
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for  appellee,  cited:  Kerr  v.  Day,  14  Pa.  116;  Frick's  Ap.,  101 
Pa.  489;  Napier  v.  Darlington,  70  Pa.  67 ;  May,  Ins.  647;  2 
Wood,  Ins.,  2d  ed.,  p.  1073 ;  Ins.  Co.  v.  Updegraff,  21  Pa.  518 ; 
Foster  v.  Van  Reed,  70  N.  T.  19 ;  Miltenberger  v.  Beacom,  9 
Pa.  198 ;  Norcross  v.  Ins.  Co.,  17  Pa.  429 ;  Reed  v.  Larkins,  44 
Pa.  200;  Hill  v.  Cumberland  Val.  Co.,  69  Pa.  478;  Farmers' 
Mutual  Ins.  Co.  v.  Graybill,  74  Pa.  17 ;  Millville  Mut.  Ins.  Co. 
V.  WUgers,  88  Pa.  110 ;  Parcell  v.  Grosser,  109  Pa.  617 ;  Am- 
sinck  V.  Am.  Ins  Co.,  129  Mass.  185 ;  Ins.  Co.  v.  Robinson,  5 
W.  N.  889. 

Opinion  by  Mb.  Justice  Mitchell,  July  19, 1893: 
All  the  facts  appear  in  the  writings  set  forth  in  the  plaintiffs 
statement.  None  of  the  papers  which  are  merely  referred  to 
but  not  set  out  in  full  seem  to  be  essential  to  the  cause  of  ac- 
tion, and  the  omission  to  give  them  in  full  is  not  therefore  fatal. 
The  afiBdavit  of  defence  raises  no  issue  of  fact,  for  it  denies  no 
part  of  the  statement  except  the  inferences  from  the  face  of  the 
papers.  The  case  was  therefore  one  for  the  court  to  decide 
upon  the  statement  and  affidavit. 

All  the  writings  constitute  parts  of  one  transaction,  and  the 
nature  of  that,  beyond  question,  was  a  conveyance  of  the  land 
as  security  for  the  repayment  of  a  loan  of  money.  It  starts  with 
admitted  title  in  the  company  appellee,  then  a  conveyance  to 
appellant  for  twenty  thousand  dollars,  a  cotemporaneous  lease 
from  appellant  back  to  the  company,  at  a  nominal  rent  of  one 
dollar,  with  no  change  of  possession  which  remained  all  the 
time  in  the  company,  and  an  absolute  and  exclusive  option  in 
favor  of  the  company  to  repurchase  at  the  end  of  the  year  for 
the  same  amount,  twenty  thousand  dollars,  with  interest,  that 
is,  to  resume  its  original  title  on  payment  of  the  loan.  At  the 
end  of  the  term  the  arrangement  was  extended  or  renewed  for 
another  year,  during  which  the  option  was  exercised  by  the 
company,  the  money  paid,  and  the  title  reconveyed  by  the  ap- 
pellant. It  is  unimportant  what  name  we  apply  to  the  relation 
of  the  parties  during  the  year.  Whether  technically  vendor 
and  vendee,  mortgagor  and  mortgagee,  or  lessor  and  lessee,  is 
immaterial.  The  nature  of  the  relation  is  incontestable ;  appel- 
lant was  the  holder  of  the  legal  title,  subject  to  an  equity  in 
the  company.    It  is  strongly  arg^ued  for  appellant  that  his  in* 
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terest  at  the  time  of  the  fire  was  an  absolute  fee  simple  title. 
But  this  is  an  error,  it  was  not  absolute.  It  was  the  legal  title 
in  fee,  but  subject  to  the  equitable  interest  of  the  company,  an 
interest  in  the  land,  capable  of  being  specifically  enforced,  and 
good  not  only  against  the  appellant  but  all  others,  creditors, 
purchasers  or  strangers,  to  whom  the  recorded  deeds  and  the 
company's  possession  gave  notice. 

The  only  substantial  question  in  the  case  is  the  date  at  which 
the  company's  equity  became  complete.  The  fire  took  place 
during  the  running  of  the  term,  the  option  to  redeem  was  ex- 
ercised after  the  fire  had  occurred.  Did  the  company's  interest 
begin  to  run  only  from  the  exercise  of  its  option,  or  did  it  upon 
that  event  relate  back  for  all  purposes  to  the  beginning  of  the 
transaction  ?  We  are  of  opinion  that  both  principle  and  au- 
thority sustain  the  latter  view. 

As  already  said  the  tmnsaction  was  in  substance  a  loan  of 
money,  and  appellant's  right  was  to  have  his  money  back  with 
interest  at  a  specified  time,  or,  in  default  of  that,  to  have  his 
title  become  absolute.  The  insurance  was  for  his  protection, 
not  to  increase  his  profit ;  to  keep  up  the  suflSciency  of  his  se- 
curity while  the  loan  lasted,  or  make  good  the  value  of  his  pur- 
chase if  it  became  absolute.  For  that  reason  it  whs  to  be  kept 
up  by  the  appellee.  If  the  latter  had  exercised  its  option  be- 
fore the  fire  there  could  have  been  no  question  that  the  insur- 
ance money  would  have  belonged  to  it.  But  the  date  of  the 
fii*e  makes  no  substantial  difference,  when,  as  was  the  case,  the 
appellee  elected  to  repay  the  loan  and  resumed  its  title.  On 
the  happening  of  that  contingency  the  appellant  got  his  money 
with  interest,  which  was  all  he  was  entitled  to,  while  the  ap- 
pellee got  back  its  laud,  lessened  in  value  by  the  fire,  but  the 
loss  compensated  by  the  insurance  money.  The  insurance 
was,  in  contemplation  of  law,  for  the  benefit  of  whomever 
should  be  entitled  when  the  option  was  exercised  or  expired 
by  default,  and  in  fact  it  was  contracted  for  '^  as  interest' may 
appear."  It  stood  in  place  of  so  much  of  the  property  as  was 
destroyed  by  the  fire,  and  followed  the  title  when  the  equitable 
and  the  legal  interests  united. 

The  authorities,  so  far  as  we  have  any  analogous  cases,  lead 
to  the  same  conclusion.  It  was  held  in  Kerr  v.  Day,  14  Pa.  112, 
that  an  option  to  purchase  is  a  substantial  interest  in  land 
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which  may  be  conveyed  to  a  vendee,  and  the  English  chancery 
cases  were  reviewed  by  Bell,  J.,  with  the  result  that  "  when 
the  lessee  made  his  option  to  purchase,  he  was  to  be  considered 
as  the  owner  ab  initio.  Indeed  the  determination  can  only  be 
supported  by  attributing  to  the  lessee  an  equitable  estate  in 
the  land,  under  his  covenant  for  an  optional  purchase,  which 
passed  to  his  alienee,  vesting  him  with  the  right  to  call  for  a 
specific  execution  on  declaring  his  election."  And  in  Frick's 
Appeal,  101  Pa.  485,  where  the  land  was  sold  upon  a  prior 
judgment  before  payment  or  conveyance,  it  was  held  that  the 
surplus  was  the  property  of  the  optional  vendee.  It  is  true 
that  the  option  in  that  case  had  been  exercised  before  the  levy 
and  sale,  but  that  circumstance  was  not  of  controlling  weight, 
as  the  decision  was  put  on  the  ground  that  ^^  in  equity  the  ven- 
dee became  the  owner  subject  to  the  payment  of  the  price  stip- 
ulated. His  right  of  property  therein  flows  from  the  contract 
and  exists  before  any  purchase  money  may  have  been  paid, " 
citing  Biter's  Appeal,  26  Pa.  178.  We  are  of  opinion  that 
upon  the  exercise  of  its  option  to  redeem,  the  appellee's  equit- 
able title  reverted  back  to  the  date  of  the  original  agreement, 
and  appellee  became  the  owner  of  the  land  as  it  was  at  such 
date,  or  of  the  insurance  money  which  stood  pro  tanto  in  its 
place. 
Judgment  affirmed. 


Dolph  V.  Hand  et  al.,  Ex'rs,  Appellants. 

[Marked  to  be  reported.] 

Deed— 'Infantr— Affirmance--  Waiver— Estoppel. 

An  infant  who  executes  a  deed  during  his  minority,  may  upon  coming 
of  age  disaffirm  it,  but  he  must  exercise  this  right  within  a  reasonable 
time,  and  if,  with  full  knowledge  of  his  privilege,  he  omits  or  neglects  to 
assert  it,  his  omission  may  be  regarded  as  equivalent  to  an  act  of  affirm- 
aiioe,  and  as  amounting  in  fact  and  in  law  to  ratification. 

A  boy  execnted  a  deed  when  he  was  about  seventeen  years  of  age.  In 
the  acknowledgment  clause  it  was  stated  that  he  agreed  **  to  ratify  the 
same  when  he  shall  become  of  full  age."  He  did  not  mtify  the  deed  when 
be  became  of  age,  but  fifteen  yeai*s  after  his  majority  brought  eject- 
ment for  the  land     It  appeared  that  during  this  period  he  retained  the 
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purchase  money  with  the  fullest  knowledge  of  the  voidable  character  ol 
the  deed,  of  his  own  right  to  disaffirm,  of  the  occupation  of  the  land  by 
lessees,  of  the  erection  of  improvements  thereon,  and  of  the  steady  en- 
hancement in  value  of  the  land  by  reason  of  the  development  of  tlie  re- 
gion in  which  it  was  situated.  It  also  appeared  that  during  the  whole 
period  the  land  was  in  full  view  from  his  house,  or  was  passed  by  him  in 
going  to  and  returning  from  his  work.  Meld,  that  he  was  not  entitled  to 
disaffirm  his  deed,  or  recover  the  land,  after  such  a  lapse  of  time  and  un- 
der such  circumstances. 

Argued  Feb.  23, 1893.  Appeal,  No.  131,  Jan.  T.,  1893,  by 
defendants,  Isaac  P.  Hand  et  ai.,  ex'rs  of  Edward  Dolph,  de- 
ceased, from  judgment  of  C.  P.  Lackawanna  Co.,  Nov.  T.,  1888, 
No.  208,  on  verdict  for  plaintiff,  James  M.  Dolph.  Before 
Stbrrett,  C.  J.,  Gbeen,  Williams,  Mitchell  and  Dean,  JJ. 

Ejectment  for  undivided  one  fortieth  interest  in  land. 

At  the  trial,  it  appeared  that  plaintiff's  title  was  derived  by 
inheritance  from  his  father.  Defendants  proved  that  plaintiff 
joined  his  mother,  brothers  and  sisters  in  a  conveyance  of  the 
land  in  dispute  to  Edward  Dolph  on  Dec.  29, 1869,  for  the  con- 
sideration of  $1,600,  which  was  duly  acknowledged  on  the 
same  day,  and  recorded  April  29, 1872.  The  acknowledgment 
contained  the  following  clause :  "  And  the  said  James  M.  Dolph, 
being  a  minor,  acts  with  his  own  will  and  accord,  and  agrees 
to  ratify  the  same  when  he  shall  become  of  full  age."  Plaintiff 
was  born  in  August,  1852,  and  was,  therefore,  seventeen  years 
of  age  when  the  deed  was  made,  and  thirty-six  when  he  brought 
suit. 

Defendant  offered  evidence  which  tended  to  show  that  plain- 
tiff lived  within  half  a  mile  of  the  land  almost  continuously 
until  he  brought  suit ;  that  he  worked  in  the  neighborhood, 
passing  and  repassing  over  the  land  in  going  to  and  from  his 
work  for  a  number  of  years ;  that  defendant,  by  his  tenants, 
built  a  coal-breaker  and  ice-house  on  the  land  in  1879  and  1880, 
and  the  breaker  was  used  until  worn  out  and  replaced  by  a  new 
one  in  1884-5 ;  that  plaintiff  habitually  purchased  cobI  which 
was  dug  from  the  land  and  prepared  through  the  breaker  from 
Nov.  25,  1880,  to  April  20,  1882,  on  at  least  ten  different  occa- 
sions ;  and  that  he  came  on  the  property  near  the  breaker  to 
order  the  coal  at  least  once. 
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The  court  charged  in  part  as  follows : 

"  [While  I  am  asked  by  counsel  for  the  defendant  to  charge 
you,  as  a  matter  of  law,  that  the  purchase  of  coal,  with  the 
knowledge  that  it  was  being  mined  from  these  premises  by  the 
parties  in  possession,  would  be  a  confirmation  and  a  ratification 
of  this  deed,  I  do  not  think  so :  I  think  it  is  a  question  of  fact 
for  the  jury  to  determine  whether  James  intended  by  his  con- 
duct there  to  ratify  and  confirm  the  deed.  If  he  intended  to 
do  so,  why  that  was  a  ratification  of  it,  and  the  fact  that  he 
acquiesced  and  was  silent,  and  went  there  and  bought  coal,  is 
corroborative  of  the  theory  that  the  purchase  money  had  been 
paid  to  him."]  [6] 

Defendant's  points  were  among  others  as  follows : 

"  5.  The  declaration  made  in  the  acknowledgment,  '  and  the 
said  James  Dolph  being  a  minor  acts  with  his  own  free  will 
and  accord  and  agrees  to  ratify  the  same  when  he  shall  have 
become  of  full  age,'  shows  that  the  plaintiff,  James  M.  Dolph, 
knew  that  he  could  affirm  or  disaffirm  the  deed  on  arriving  at 
the  age  of  21  yeai-s,  and  that  knowledge  created  the  duty  to 
speak  when  he  saTt  valuable  improvements  being  made,  and  his 
silence  is  enough  to  estop.  Answer :  I  decline  to  affirm  that 
proposition.  I  do  not  think  that  under  such  a  state  of  facts  the 
plaintiff  would  be  estopped;  he  might  be  estopped  by  his  con- 
duct." [1] 

"  6.  That  under  the  undisputed  evidence  the  plaintiff  pur- 
chased and  paid,  at  different  times,  (in  the  years  1881  and  1882, 
eight  years  after  he  arrived  at  full  age,)  the  coal  mined  from 
the  land  in  dispute,  and  that  such  purchase  amounts  as  a  mat- 
ter of  law  to  an  affirmance  of  his  deed  made  while  a  minor,  and 
therefore  the  verdict  must  be  for  the  defendant.  Answer :  I 
decline  to  affirm  this  proposition,  because  it  asks  me  to  state, 
as  a  matter  of  law,  that  the  purchase  of  coal  was  an  affirmance 
of  the  deed.  It  is  a  question  of  fact  for  you  to  determine 
whether  that  conduct  was  in  affirmance  of  the  deed."  [2] 

"  7.  That  if  the  jury  believe  the  testimony  of  the  witnesses 
for  the  defendant,  that  James  M.  Dolph,  the  plaintiff,  knew  of 
the  expenditure  of  considerable  sums  of  money  for  improve- 
ments by  Edward  Dolph,  or  his  tenant,  on  the  propei-ty  of 
which  he  now  claims  an  undivided  interest,  and  that  he  made 
no  objection  thereto,  the  jury  may  infer  that  the  said  James  M. 
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Dolph  ratified  and  confirmed  the  deed  made  by  him  before  he 
was  of  age,  and,  if  they  so  find,  the  verdict  should  be  for  the 
defendants.  Answer :  I  decline  to  affirm  that  proposition.  You 
have  the  right  to  consider  his  silence,  during  all  this  time  while 
this  thing  was  being  done,  in  the  light  of  his  conduct  of  having 
recognized  the  right  of  the  pai*ty  in  possession  to  sell  coal.  He 
went  there  and  purchased  coal.  It  is  a  question  for  you  to  de- 
termine whether  that  was  a  recognition  of  the  right  to  the  land 
and  the  premises,  and  a  confirmation  of  his  act.  Of  course  if 
you  should  find,  as  I  said  before,  that  he  induced  Mr.  Dolph  or 
Mr.  Tinsley,  the  party  in  possession  there  as  tenant  under  Mr. 
Dolph,  to  believe  that  he  ratified  and  affirmed  the  deed,  then  it 
was  his  duty  to  make  known,  if  he  desired  to  reassert  his  claim. 
If  they  put  up  the  breaker  then  upon  the  strength  of  that  be- 
lief, were  honestly  of  that  opinion  and  belief,  and  they  put  up 
a  breaker  on  the  strength  of  that,  induced  by  the  conduct  of 
James  M.  Dolph,  then  James  M.  Dolph  would  be  estopped 
through  his  conduct  and  his  silence."  [3] 

"  8.  That  if  the  jury  find  that  the  plaintiff,  James  M.  Dolph, 
remained  silent,  with  the  knowledge  of  expenditures  being  made 
by  the  parties  in  possession  of  the  property  of  which  he  now 
claims  a  part,  it  is  sufficient  to  create  an  estoppel,  and  the  ver- 
dict should  be  for  the  defendants.  Answer:  Mere  silence  would 
not  be  sufficient  to  create  an  estoppel,  but  if  he  created  the  be- 
lief, reasonably  created  the  belief,  by  his  conduct,  in  the  mind 
of  Mr.  Dolph  or  his  tenant,  that  he  had  ratified  the  contract, 
then  he  would  be  estopped  by  his  conduct  and  silence, — it 
would  have  been  his  duty  to  have  made  it  known."  [4] 
10.  Request  for  binding  instructions.  Refused.  [5] 
Verdict  and  judgment  for  plaintiff.    Defendants  appealed. 

Errors  assigned  were  (1-6)  instructions,  quoting  them. 

jff.  W.  Palmer  and  Charles  ff.  Welles^  for  appellants. —The 
law  is  well  settled  in  this  state  that  the  title  to  land  passes  by 
the  deed  of  an  infant  grantor,  and  remains  in  the  grantee  until 
some  clear  act  of  disaffirmance  is  done  by  the  grantor  after 
coming  of  age :  Irvine  v.  Irvine,  9  Wall.  618 ;  Logan  v.  Gard- 
ner, 186  Pa.  688. 

Certainly  we  were  entitled  to  the  instruction  that,  if  plain- 
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tiff  saw  the  improvements  going  up  on  the  property,  he  was 
bound  to  object,  if  he  claimed  any  interest  in  the  land :  Herman 
on  Estoppel,  §  632 ;  Logan  v.  Gardner,  136  Pa.  588. 

If  plaintiff  li^d  received  purchase  money  after  he  became  of 
age,  the  law  would  not  allow  him  to  recover  the  land  :  Fergu- 
son V.  Bells,  17  Mo.  347  ;  Heighley  v.  Brown,  49  Mo.  103 ; 
Craig  V.  Van  Bipler,  18  Am.  St.  R.  715  ;  Myer's  Ap.,  16  W. 
N.  137.  If  he  liad  received  rent  under  a  void  lease  after  ma- 
jority, it  was  ratification  and  confirmation  and  beyond  his  power 
to  deny :  Myer*s  Ap.,  16  W.  N.  137.  If  he  took  a  lease  of 
part  of  the  land  he  could  not  assert  title  to  the  remainder.  If, 
after  a  void  partition  of  land  he  took  the  proceeds  of  his  allot- 
ment, he  could  not  deny  the  validity  of  the  partition :  Coke  on 
Littleton,  171  b ;  Johnson  v.  Furnier,  69  Pa.  449. 

Mere  acquiescence  or  silence  affords  a  conclusive  presump- 
tion of  ratification,  if  it  be  susceptible  of  such  an  interpretation : 
Lawson  v.  Lovejoy,  8  Me.  405 ;  Goode  v.  Harnson,  5  B.  &  Aid. 
147 ;  Richardson  v.  Bought,  9  Vt.  368. 

The  act  of  purchasing  coal  mined  on  this  land  through  two 
years  of  time  was  certainly  as  substantial  a  recognition  of  the 
fact  that  he  was  content  with  his  sale,  and  did  not  mean  to  dis- 
affinn,  as  any  of  the  acts  quoted  above,  which  have  been  held  to 
work  an  estoppel  as  matter  of  law. 

Where  an  infant  has  sold  land,  and  after  coming  of  age  saw 
the  purchaser  making  large  expenditures  in  valuable  improve- 
ments upon  the  land  sold,  and  said  nothing  in  disaffirmance  for 
four  years,  it  was  held  that  the  circumstances  were  not  such  as 
to  excuse  this  long  silence :  Wheaton  v.  East,  5  Yeager,  41 ; 
Wallace's  Lessee  v.  Lewis,  4  Harrington,  75 ;  Irvine  v.  Irvine, 
9  Wall.  629. 

W.  W.  Lathrope^  S.  B.  Price  with  him,  for  appellee. — Plain- 
tiff is  not  estopped  from  setting  up  his  title,  because  he  failed 
to  assert  it  while  two  small  coal  breakers  (one  replacing  the 
other)  were  in  process  of  erection  on  the  land  of  which  he 
claims  an  undivided  fortieth. 

If  the  truth  be  known  to  both  parties,  or  if  they  have  equal 
means  of  knowledge,  there  can  be  no  estoppel :  Hill  v.  Epley, 
81  Pa.  881. 

Equity  will  not,  on  the  mere  ground  of  silence,  relieve  one 
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who  is  perfectly  acquainted  with  his  rights  or  has  the  means  of 
becoming  so  :  Ci-est  v.  Jack,  8  Watts,  238 ;  Knouft  v.  Thomp- 
son, 16  Pa.  864 ;  Com.  v.  Moltz,  10  Pa.  581 ;  Woods  v.  Wilson, 
87  Pa.  879 ;  Wright's  Ap.,  99  Pa.  425 ;  Alexander  v.  Ker,  2 
Rawle,  90. 

Logan  V.  Gardner,  186  Pa.  588,  which  is  the  main  re- 
liance of  appellants,  disturbs  none  of  the  above  cited  cases. 
There  is  nothing  whatever  in  that  case  as  reported  to  indicate 
that  the  minor's  vendee,  or  the  party  making  the  improvements, 
had  any  knowledge  that  the  vendor  was  a  minor  when  she  ex- 
ecuted her  deed.  The  minor  grantor  was  not  a  girl,  but  a 
man-ied  woman  between  twenty  and  twenty-one  years  of  age. 
That  case  is  therefore  materially  different  from  the  present 
one. 

A  declaration  admitting  title  in  another  will  not  estop  the 
declarant,  if  the  other  party  is  not  thereby  misled  to  his  injury  • 
McKnight  V.  BUI,  185  Pa.  859. 

An  estoppel  in  equity  arises  from  some  act  or  declaration 
of  one  party  by  which  the  injury  to  the  other  party  has  been 
caused  or  at  least  attempted :  Ayres  v.  Wattson,  57  Pa.  860  ; 
Bitting  &  Waterman's  Ap.,  17  Pa.  211. 

Where  one  tenant  in  common  operates  a  slate  quarry,  the 
compensation  to  which  his  cotenant  is  entitled  is  to  be  meas- 
ured by  the  royalty  or  slate  leave  at  which  the  quarry  could  have 
been  let:  Fulmer's  Ap.,  128  Pa.  24. 

The  purchase  by  plaintiff  of  a  few  loads  of  coal  mined  from 
the  land  in  dispute,  after  he  was  of  full  age,  did  not  amount 
as  a  matter  of  law  to  an  affirmance  of  his  deed  made  while  a 
minor :  Irvine  v.  Irvine,  9  Wall.  628. 

Opinion  by  Mr.  Jcisticb  Williams,  July  19, 1898 : 
This  case  presents  an  interesting  question  upon  a  state  of 
facts  that  I  do  not  remember  to  have  met  with  in  any  decided 
case.  The  facts  are  fortunately  free  from  controversy,  so  that 
their  legal  effect  is  the  only  question  to  be  determined.  It 
appears  from  an  examination  of  the  evidence  that  Alexander 
Dolph  was  at  the  time  of  his  death,  in  1860,  the  owner  of  a 
tract  of  land  lying  in  what  is  now  Lackawanna  county,  con- 
taining seventy  acres.  He  died  intestate  leaving  eight  chil- 
dren to  survive  him.     Edward,  one  of  his  sons,  administered 
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on  the  estate.  In  1864,  before  the  final  settlement  of  the  estate, 
Alfred,  another  son,  died,  leaving  five  children  surviving,  of 
whom  the  plainti£f  in  this  action  is  one.  Some  years  later  Ed- 
ward undertook  to  unite  in  himself  the  shares  of  all  the  heirs 
at  law  of  his  father  in  this  tract  of  land,  by  purchase.  He 
agreed  upon  terms  with  all  his  brothers  and  sisters,  and  with 
the  heirs  at  law  of  his  deceased  brother  Alfred.  He  paid  six- 
teen hundred  dollars  for  Alfred's  undivided  one  eighth  part, 
which  was  then  held  by  his  five  children.  A  deed  was  made 
to  him  in  which  they  joined,  James  M.  Dolph,  the  plaintiff, 
being  at  the  time  under  the  age  of  twenty  one-years.  This 
deed  was  acknowledged  and  delivered  on  the  twenty-ninth  day 
of  December,  1869.  The  justice  of  the  peace  who  took  the 
acknowledgment  of  the  several  grantors  incorporated  into  his 
certificate  the  following  statement  in  regard  to  James  :  '^  the 
said  James  M.  Dolph,  being  a  minor,  acts  with  his  own  will 
and  accord,  and  agrees  to  ratify  the  same  when  he  shall  become 
of  full  age."  James  was  at  the  time  between  seventeen  and 
eighteen  years  of  age,  and  reached  his  majority  in  August,  1874. 
This  suit  was  brought  to  the  November  terra,  1888,  without 
any  notice  or  act  of  disaffirmance.  Upon  these  conceded  facts 
ought  the  plaintiff  to  recover  ? 

Whatever  may  have  been  held  in  earlier  times,  or  in  other 
jurisdictions,  in  regard  to  sales  and  conveyances  by  a  minor, 
we  understand  the  fair  effect  of  our  own  cases  to  be  as  follows : 
The  deed  of  James  M.  Dolph,  executed  in  his  minority,  did  not 
bind  him  if,  upon  coming  of  age,  he  decided  to  disaffirm  it. 
He  could  affirm  or  disaffirm  at  the  proper  time.  His  deed  was 
therefore  not  void,  but  voidable ;  and  the  right  to  avoid  it  was 
personal  to  himself.  This  right  ought  in  justice  to  all  the  parties, 
and  as  a  matter  of  public  policy,  to  be  exercised  within  a  reason- 
able time  or  be  treated  as  lost  by  waiver.  If  one  who  has  this 
right  to  elect  does  not  exercise  it  within  a  reasonable  time,  but 
with  full  knowledge  of  his  privilege,  omits  or  neglects  to  assert 
it,  his  omission  may  fairly  be  regarded  as  the  equivalent  of  an 
act  of  affirmance,  and  as  amounting  in  fact  and  in  law  to  ratifi- 
cation. Our  cases  hold  that  a  voidable  deed  may  be  ratified  in 
many  ways.  It  may  be  done  by  express  words,  as  by  a  deed  of 
ratification,  a  release,  a  declaration  made  to  one  about  to  be- 
come a  purchaser,  or  the  like.  It  may  be  done  by  implication 
Vol.  clvi — 7 
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from  the  acts  or  declarations  of  the  g^rantor,  showing  a  recogni- 
tion in  fact  by  him  of  the  validity  of  the  title,  and  an  acquies- 
cence in  his  previous  act  of  conveyance.  It  may  be  done  by  a 
neglect  to  disaffirm,  continued  for  such  a  length  of  time,  and 
under  such  circumstances,  as  to  make  it  inequitable  for  him  to 
be  allowed  to  disturb  the  title.  The  defendant  in  this  case 
does  not  allege  an  express  ratification,  but  concedes  that  no 
such  ratification  has  been  made.  He  sets  up  no  such  acts  or 
declarations  relating  to  the  land  or  the  title  thereto  as  might 
be  equivalent  to  an  express  ratification.  What  he  asserts  is 
that  the  voidable  deed  has  been  ratified  by  an  implication  fairly 
arising  from  the  conduct  of  the  grantor,  extending  through 
such  a  length  of  time,  and  having  such  an  imequivocal  signi- 
ficance, as  to  make  it  as  effectual  as  express  words  could  be. 
The  circumstances  relied  on  to  support  this  contention  may 
be  stated  thus:  (a)  Knowledge  on  the  part  of  the  grantor 
that  his  deed  was  voidable  and  could  be  affirmed  or  disaf- 
firmed on  reaching  full  age ;  (b)  continued  residence  near, 
and  most  of  the  time  in  full  view  of,  the  property  and  the 
improvements  made  upon  it ;  (c)  his  knowledge  of  the  use 
of  the  tract  for  mining  purposes  during  all  these  years,  and  of 
the  erection  of  coal-breakers  and  other  improvements  thereon 
by  owners  and  lessees ;  (d)  his  failure  to  disaffirm  when  he 
knew  his  right  to  do  so  fully  vested  on  his  arrival  at  full  age ; 
(e)  the  continued  omission  for  fifteen  years  after  coming  of 
age,  with  a  full  knowledge  of  all  the  circumstances  affecting 
the  property,  to  assert  his  right  to  disaffirm. 

The  case  of  Grimes  v.  Urban,  2  Grant,  96,  comes  nearer  to 
this  upon  its  facts  than  any  case  in  our  reports.  In  that  case 
there  had  been  a  conveyance  during  the  minority  of  the  grantor 
and  a  delay  for  fourteen  years  to  disaffirm ;  and  it  was  held 
upon  the  facts  of  that  case  that  the  delay  did  not  amount  to 
an  affirmance.  The  authority  of  Grimes  v.  Urban  was  recog- 
nized in  Lenhart  v.  Ream,  74  Pa.  59,  but  the  case  went  off  on 
another  question  raised  under  the  statute  of  limitations.  Soul- 
lier  V.  Kern,  69  Pa.  16,  which  thjjw  cited  on  the  argument,  did 
not  involve  a  question  of  ratification.  The  title  of  the  minor 
was  saved  in  that  case  by  the  proviso  to  the  act  of  April  16, 
1840,  P.  L.  418,  which  made  the  sale  of  the  property  of  the 
minor  for  taxes  irregular  and  ineffectual.     What  shall  amount 
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to  a  ratification  of  a  voidable  instrument  generally  is  a  question 
that  has  arisen  quite  frequently.  Thus  it  has  been  held  that 
the  receipt  of  rent  falling  due  upon  a  lease  which  the  minor 
might  have  avoided,  when  done  with  knowledge  of  the  charac- 
ter of  the  lease,  is  sufficient  to  work  a  ratification  of  the  lease. 
Myers  v.  Kingston  Coal  Co.,  126  Pa.  682.  But  such  an  act 
will  not  operate  as  a  ratification,  unless  it  is  done  with  a  knowl- 
edge of  the  instrument  that  may  be  affected  by  it :  Zoebisch 
T.  Bausch,  183  Pa.  632.  Nor  will  ratification  be  implied  from 
mere  lapse  of  time,  against  an  express  refusal  to  ratify  :  Molly 
V.  Behm,  183  Pa.  614.  The  retention  of  a  house  or  other 
article  purchased  by  an  agent  amounts  to  a  ratification  of  the 
unauthorized  purchase,  on  the  part  of  the  principal.  Taking 
possession,  and  occupying,  is  a  ratification  of  the  act  of  an 
agent  in  buying  or  leasing  property.  Retention  of  the  purchase 
money  for  an  article  sold  by  another  is  a  ratification  of  the  act 
of  sale.  In  the  case  of  an  infant  vendor,  if  the  consideration 
remains  in  his  hands  when  he  comes  of  age,  and  he  afterwards 
uses  or  parts  with  it,  this  will  ordinarily  amount  to  a  binding 
ratification  of  the  sale  by  him.  But  when  the  consideration 
remains  in  his  hands  after  coming  of  age,  having  been  used  by 
him,  it  seems  to  be  agreed  on  all  sides  that  one  entitied  to  avoid 
his  deed  should  make  and  signify  his  election  within  a  reason- 
able time,  or  the  omission  so  to  do  may  operate  as  an  affirmance. 
The  difficulty  has  been  with  the  application  of  the  rule,  and 
the  question,  *^  What  is  a  reasonable  time  ?  "  has  received  dif- 
ferent answers  in  different  jurisdictions.  In  Illinois  two  years 
seems  to  be  regarded  as  the  proper  limit  of  a  ^^  reasonable  time." 
In  Iowa  three  years  and  eight  months  have  been  held  to  be 
unreasonable  delay :  59  Iowa,  679.  In  Connecticut  thirteen 
years  was  held  to  be  unreasonable :  6  Conn.  494.  In  Urban  v. 
Grimes,  supra,  this  court  held  that  fourteen  years  was  not  un- 
reasonable. In  this  case  we  have  a  still  longer  period  of  delay, 
accompanied  by  retention  of  the  purchase  money,  with  the 
fullest  knowledge  of  the  voidable  character  of  the  deed,  of  his 
own  right  to  disaffirm,  of  the  occupation  of  the  land  by  lessees, 
of  the  erection  of  improvements  thereon,  and  of  the  steady  en- 
hancement in  value  of  the  land  by  reason  of  the  development 
of  tlie  region  in  which  it  was.  All  these  considerations  were 
borought  daily  before  him  by  the  circumstance  that  the  land 
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nras  in  full  view  from  bis  house,  or  was  passed  by  bim  in  going 
to  and  returning  from  his  work,  for  more  than  eighteen  years 
after  the  making  of  the  deed,  and  for  fifteen  years  after  he  came 
of  full  age. 

We  shall  not  disturb  Grimes  v.  Urban,  but  we  are  not  will- 
ing to  extend  the  rule  there  laid  down.  On  the  other  hand, 
when  the  length  of  the  delay  in  this  case  is  considered  in  con- 
nection with  the  circumstances  to  which  we  have  adverted,  we 
conclude  that  it  is  unreasonable  and  that  it  should  be  regarded 
as  amounting  to  a  waiver  of  the  right  to  disafiSrm,  and  therefore 
the  equivalent  of  an  express  ratification.  It  is  inequitable  to 
permit  one  to  wait  for  fifteen  years,  with  a  full  knowledge  of  his 
rights,  and  allow  him  then  to  disaffirm,  when  the  altered  situa- 
tion of  the  property  and  the  region  in  which  it  is  located  are 
so  evidently  the  inducement.  Great  vigilance  in  the  right  to 
disaffirm,  ought  not  to  be  required  of  one  coming  up  out  of 
disability.  Reasonable  opportunity  should  be  given  for  such  an 
one  to  become  familiar  with  his  situation  and  his  rights.  The 
rule  in  Grimes  v.  Urban  carries  this  doctrine  of  a  reasonable 
opportunity  to  a  great  length,  beyond  which  we  are  not  willing 
to  go. 

The  judgment  is  reversed. 


Boyd,  White  &  Co.  v.  Shiffer,  Adm'r,  et  al.,  Appellants. 

BeBciwUm  ef  contract  of  sale — Fraudulent  repreBentatUma* 
If  the  vendor  of  goods  does  not  rely  on  f  raudolent  representations  made 
by  the  vendee,  and  does  not  part  with  his  goods  upon  the  faith  of  such 
representations,  he  cannot  rescind  the  contraot  of  sale  on  the  ground  of 
fraud. 

Vendors,  before  selling  goods  to  vendees,  made  inquiry  of  another  mer- 
chant as  to  vendees^  financial  standing.  The  merchant  without  expressing 
an  opinion  sent  to  vendors  a  written  statement  of  vendees  similar  in  ohar- 
acter  to  the  false  statement  which  vendees  had  previously  sent  to  vendors. 
Held,  that  the  question  whether  the  vendors  had  relied  wholly  upon  the 
false  statement  of  the  vendees  was  a  question  of  fact  for  the  jury. 

Contract  <ifaale — BeecUeion — Waiver  of  right  to  reecind. 
Where  a  sale  of  goods  has  been  made  under  fraudulent  representations 
by  the  vendee,  the  vendor  does  not  lose  his  right  to  rescind  because  he 
demanded  payment  or  security  from  the  vendee  before  declaring  a  resoitt- 
9ion  of  the  contract. 
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Argued  Feb.  23, 1893.  Appeal,  No.  299,  Jan.  T.,  1893,  by 
defendants,  J.  B.  Shiffer,  administrator,  et  al.,  from  judgment  of 
C.  P.  Lackawanna  Co.,  Nov.  T.,  1891,  No.  167,  on  judgment 
for  plainti£b,  Boyd,  White  &  Co.  Before  Stbrrbtt,  C.  J., 
Obbbn,  Williams,  Mitchell  and  Dean,  J  J. 

Sheriff's  interpleader  to  determine  ownership  of  goods. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

Defendants'  points  were  among  others  as  follows : 

^^  4.  If  the  jury  believe  that  the  plaintiffs  took  steps  of  their 
own  to  verify  the  statement  of  H.  D.  Judd  &  Co.  the  verdict 
must  be  for  the  defendants.  An9wer :  I  affirm  that  point.  But 
if  the  plaintiffs  shipped  the  goods  entirely  upon  the  confidence 
induced  by  this  statement,  notwithstanding  the  fact  that  they 
may  have  made  other  inquiries,  if  they  shipped  the  goods  upon 
the  strength  of  this  statement,  and  upon  the  confidence  which 
was  induced  by  it,  then  they  may  still  recover,  if  you  find  the 
other  facts  in  their  favor."  [1] 

"  6.  If  the  jury  believe  that  the  plaintiffs  commuuicated  with 
W.  &  J.  Sloane,  or  others,  regarding  the  financial  standing  of 
H.  D.  Judd  &  Co.  and  acted  upon  the  judgment  thus  formed 
by  themselves,  the  verdict  must  be  for  the  defendant :  Answer : 
I  affirm  that  proposition.  Of  course,  if  they  acted  upon  the 
judgment  which  they  formed  for  themselves,  from  the  state- 
ments or  representations  that  were  given  to  them  by  Sloane, 
why,  they  have  no  right  to  rely  upon  this  statement.  At  the 
same  time  I  say  to  you,  as  I  said  before,  if  they  relied  upon 
this  statement,  and  the  statement  was  false,  they  had  the  right 
to  rescind  the  contract."  [2] 

"  8.  Under  all  the  evidence  the  verdict  must  be  for  the  de- 
fendant."    Refused.  [3] 

"  9.  If  the  jury  believe  that  the  plaintiffs  asked  for  payment 
and  an  assignment  of  the  book  accounts  after  they  were  aware 
of  the  alleged  fraud,  the  verdict  must  be  for  the  defendants. 
Answer :  I  affirm  that  proposition,  but  you  must  find  that  they 
were  aware  of  the  fraud  that  was  perpetrated  upon  them,  before 
I  can  affirm  the  point."  [4] 

"  10.  If  the  jury  believe  that  the  plaintiffs'  representative 
was  instructed  to  employ  an  attorney,  and  the  attorney  was 
present  at  the  time  of  demanding  payment  and  asking  for  an 
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assignment  of  the  book  accounts,  the  plainti£b  are  bound  by 
their  acts.    Answer :  I  affirm  that  proposition,  provided  you 
find  that  they  knew,  or  had  reasonable  ground  to  believe  that 
the  fraud  had  actually  been  perpetrated  upon  them."  [6] 
Verdict  and  judgment  for  plaiuti£Es.    Defendants  appealed. 

HrrarB  assigned  were  (1-5)  instructions,  quoting  them. 

Q-eorge  M.  Watson^  Walter  Briggs  with  him,  for  appellants. — 
It  requires  artifice,  trick  and  false  pretence  as  a  means  of  ob- 
taining possession,  and  to  avoid  the  purchase  there  must  be  bad 
faith  and  intent,  at  the  time,  to  defraud  the  seller :  Smith  v. 
Smith,  Murphy  &  Co.,  21  Pa.  367 ;  Bunn,  Raiguel  &  Co.  v. 
Ahl,  29  Pa.  887 ;  Backentoss  v.  Speicher  et  ux.,  81  Pa.  825 ; 
Harner  v.  Fisher,  68  Pa.  468 ;  Williams  v.  Davis,  69  Pa.  21. 

A  party  who  intends  to  repudiate  a  contract  for  fraud  must 
do  so  as  soon  as  he  discovers  the  misrepresentation.  If,  subse- 
quently, he  treats  the  contract  as  subsisting,  he  waives  the 
right  of  rescission  :  2  Addison  on  Contracts,  p.  *1178 ;  Pollock 
on  Contracts,  572. 

Relief  cannot  be  given  on  account  of  fraud  or  misrepresen- 
tation to  a  party  who  has  in  fact  not  acted  on  the  statements 
of  the  others,  but  has  taken  steps  of  his  own  to  verify  them, 
and  has  acted  on  the  judgment  thus  formed  by  himself:  De- 
Camp  v.  Hamma,  29  Ohio  St.  467 ;  Weaver  v.  Carpenter,  42 
Iowa,  843 ;  Anderson  v.  Warne,  71  111.  20 ;  Hanna  v.  Ray- 
burn,  84  m.  588. 

To  submit  a  case  to  the  jury  there  must  be  evidence  of  such 
a  character  that  the  mind  may  reasonably  rest  upon  it,  though 
it  may  be  with  some  hesitancy :  Raby  v.  Cell,  86  Pa.  80  ;  Mat- 
lack  v.  Mann,  37  Leg.  Int.  849. 

Geo.  S.  Hom^  W.  G.  Ward  with  him,  for  appellees. — Evi- 
dence of  frauds,  of  a  similar  nature,  perpetrated  by  H.  D.  Judd 
&  Co.  is  pertinent  evidence  upon  the  question  of  intent :  Nefif 
V.  Landis,  110  Pa.  204. 

Opinion  by  Mb.  Justice  Dean,  July  19, 1898 : 
H.  D.  Judd  &  Co.  carried  on  a  furniture  and  carpet  store  in 
Scranton.     The  plaintiffs,  Boyd,  White  &  Co.,  are  wholesale 
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carpet  dealers  in  Philadelphia.  Simpson  was  a  salesman  £or 
their  house.  In  June,  1891,  he  called  upon  Judd  &  Co.,  in 
Scranton,  and  took  an  order  from  them  for  a  bill  of  carpets 
amounting  to  $1,005.41,  which  he  transmitted  to  his  firm ;  on 
receipt  of  it,  they  wrote  to  Judd  &  Co.,  asking  for  a  statement 
of  their  financial  condition ;  they  got  from  them  in  reply  this 
letter : 

*'  ScBANTON,  Pa.,  July  1, 1891. 

"  Boyd,  White  &  Co. — Gentlemen :  In  answer  to  yours,  we 
send  the  following :  Stock  on  hand  $22,000.  Good  accounts, 
16,000.  We  owe  accounts,  $8,000.  We  have  no  real  estate, 
no  judgments  against  us.  Buy  goods  of  E.  R.  Artman,  Trick- 
ier &  Co.,  and  W.  &  J.  Sloane.  H.  D.  Judd  &  Co. " 

The  plaintiffs  then,  in  five  different  shipments,  ending  8th 
of  August,  filled  the  order  and  charged  the  price,  $1,005.41,  on 
their  books.  No  part  of  it  was  paid.  On  21st  of  August,  thir- 
teen days  after  the  last  delivery,  Judd  &  Co.  confessed  judg- 
ments, the  greater  part  to  near  relatives,  for  over  $17,000,  on 
which  executions  immediately  issued,  and  the  sheriff  levied  on 
the  entire  stock  of  furniture  and  carpets  in  Judd  &  Co's  store. 

Two  days  after  the  levy,  plaintiffs,  learning  of  the  situation, 
sent  their  agent,  B.  F.  Murphy,  to  Scranton  to  have  the  con- 
tract rescinded  and  reclaim  the  goods,  because  of  alleged  false 
and  fraudulent  representations  of  Judd  &  Co.  in  procuring  it. 
Murphy  identified  the  goods  still  in  the  store  which  had  been 
delivered  under  the  contract,  scheduled  them,  notified  both 
Judd  &  Co.  and  the  sheriff  of  their  election  to  rescind,  and  de- 
manded a  redelivery.  The  sheriff  thereupon  petitioned  the 
court  for  an  issue  under  the  interpleader  act  to  determine  the 
ownership ;  this  issue,  between  these  plaintiffs  and  defendants, 
the  execution  creditors,  was  framed.  On  the  trial,  plaintiff 
showed  that  Judd  &  Co.,  on  the  1st  of  July,  when  they  stated 
their  indebtedness  at  $8,000,  were  in  fact  indebted  $44,000,  and 
that  their  assets  were  largely  overstated.  They  also  offered 
testimony,  tending  to  show  that  they  relied  on  the  statements 
of  Judd  &  Co.  as  to  their  financial  condition,  and  that  on  the 
&ith  of  them  the  goods  were  shipped.  There  was  evidence  that 
Murphy,  when  he  first  went  to  Scranton  and  discovered  the 
amount  of  indebtedness,  sought  to  get  some  sort  of  payment  or 
security  for  plaintiffs*  account ;  his  first  step  was,  not  at  once 
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to  identify  and  reclaim  the  goods,  bat  to  make  a  demand  on 
Judd  &  Co.  for  payment  or  security.  There  was  ample  evi- 
dence of  the  falsity  of  the  representation  ;  the  evidence  as  to 
whether  plaintiffs  relied  on  the  representation  when  they  de- 
livered the  goods,  was  not  undisputed ;  that  tending  to  show 
any  act  of  Murphy  in  distinct  affirmance  of  the  contract,  after 
full  knowledge  of  the  fraud,  was  very  meager.  But,  however 
this  may  be,  all  the  evidence  was  fully  and  very  fairly  submit- 
ted to  the  jury  by  the  learned  court  below,  with  instructions 
on  the  law  pertinent  to  the  issue.  The  jury  found  for  the 
plaintiffs,  and  from  the  judgment  entered  on  that  verdict,  this 
appeal  is  taken. 

The  assignments  of  error  are  all  to  answers  by  the  court  to 
defendants'  points.  Of  these  there  were  ten  ;  eight  of  them 
were  affirmed  and  two  denied,  yet  four  of  the  five  assignments 
of  error  are  to  the  affirmative  answers  of  the  court  to  appel- 
lants' own  special  requests  to  charge.  While  the  learned  judge, 
very  properly,  followed  his  peremptory  affirmation  of  several 
of  these  points  by  explanations,  which  tended  to  clearness  and 
guarded  the  jury  against  misapprehension,  still,  in  not  a  single 
instance  was  anything  said  which  weakened  or  essentially  mod- 
ified the  force  of  the  direct  answer.  We  may,  therefore,  dis- 
miss the  assignments  of  error,  so  far  as  they  relate  to  the 
affirmed  points,  with  the  remark,  that,  if  counsel  did  not  want 
the  judge  to  so  charge,  they  should  not  have  asked  him  to. 

The  third  assignment  of  error  is  to  the  refusal  of  the  court  to 
affirm  defendants'  eighth  point,  that  under  all  the  evidence  the 
verdict  should  be  in  their  favor.  It  is  argued  that  plaintiffs 
failed  to  show  they  had  delivered  the  goods  on  the  faith  of  the 
false  representations,  but  that  on  the  contraiy  their  own  evidence 
showed  they  relied  on  their  own  judgment,  based  on  inquiry 
from  others.  It  is  the  law  that,  no  matter  what  may  have  been 
the  falsity  of  the  representations  made  by  the  vendee,  if  the 
vendor  relied  not  on  them,  did  not  part  with  his  goods  on  the 
faith  of  them,  he  cannot  avoid  the  sale.  The  plaintiffs  did  make 
inquiry  of  W.  &  J.  Sloane  as  to  the  financial  standing  of  Judd 
&  Co.,  and  they  replied  by  giving  them  the  statement  of  Judd 
&  Co.  made  some  time  before  to  them ;  Sloanes  did  not  give 
their  opinion,  but  only  Judd  &  Co.'s  representations  to  them, 
which  were  in  substance  the  same  made  to  Boyd,  White  &  Co. 
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It  will  be  noted  that  Judd  &  Co.,  in  their  letter  of  July  Ist, 
in  effect,  had  referred  plaintiffs  to  Sloanes,  with  whom  they  had 
already  placed  a  similar  written  statement.  The  point  is  well 
made  that,  if  plaintiffs  relied  on  the  opinion  of  Sloanes,  and  not 
on  Judd  &  Co.'s  representation  of  July  Ist,  there  could  be  no 
rescission  because  of  the  falsity  of  that  representation;  but 
when  Sloanes  expressed  no  opinion,  and  simply  repeated  Judd 
&  Co.'s  statement,  the  inference  that  plaintiffs  did  not  rely 
wholly  on  the  false  representation  to  them  personally  by  Judd 
&  Co.,  is  not  warranted.  Mr.  Hill,  of  Boyd,  White  &  Co.,  the 
active  partner  in  the  contract,  testifies  positively  that,  while 
they  sought  corroboration  of  Judd  &  Co.'s  statement  from 
Sloanes,  they  parted  with  their  goods  solely  on  the  credit  of  that 
statement.  The  question  was  clearly  one  of  fact  for  the  jury, 
who  were  instructed,  both  in  the  general  charge  and  in  answer 
to  plaintiffs'  fourth  and  fifth  points,  that,  unless  plaintiffs  made 
the  contract  relying  upon  the  truth  of  Judd  &  Co.'s  statement 
to  them,  they  could  not  rescind,  no  matter  what  the  degree  of 
its  falsity.  There  would  have  been  manifest  error  in  not  sub- 
mitting this  question  for  the  determination  of  the  jury. 

Appellants  further  allege,  there  was  undisputed  evidence  of 
an  afBrmance  of  the  contract  by  plaintiffs  after  the  discovery 
of  the  fraud.  It  is  settled,  that  a  defrauded  vendor  must 
promptly  declare  his  election  to  rescind  on  discovery  of  the 
fraud ;  he  cannot  accept  payment  or  advantage  under  the  con- 
tract, and  then,  when  disappointed,  elect  to  rescind. 

It  api)ears  here,  from  the  evidence,  that,  on  the  25th  day  of 
August,  immediately  after  the  seizure.  Murphy,  agent  of  plain- 
tiffs, went  to  Scranton,  and  with  his  attorney  called  upon  H.  B. 
Judd,  one  of  the  partners  ;  they  accused  the  firm  of  falsehood 
in  the  statement  of  July  1st,  and,  according  to  appellants'  view 
of  the  testimony,  demanded  payment,  judgment  note,  assign- 
ment of  accounts,  or  security  of  some  kind,  which  the  debtors, 
imder  the  advice  of  counsel,  declined  to  give ;  the  same  day, 
plaintiffs  «gave  notice  of  their  election  to  rescind. 

Assuming  this  to  be  the  correct  view  of  the  rather  contra- 
dictory testimony  as  to  what  took  place,  it  was  not  such  an 
affirmance  or  ratification  of  the  contract  as  would  bar  the  plain- 
tiffs of  their  right  to  rescind ;  plaintiffs  could  accept  payment 
or  security  for  their  goods,  if  the  fraudulent  debtor  chose  to 
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make  the  one  or  give  the  other ;  the  fraud  on  them  consisted 
in  the  representation,  at  the  time  of  the  purchase,  that  he  was 
amply  able  to  pay ;  the  demand  and  refusal  only  demonstrated 
the  absolute  falsity  of  his  previous  representation;  he  gave 
them  nothing  in  response  to  the  demand,  and  they  got  nothing 
by  it.  If  any  note  or  property  had  passed,  or  there  had  been 
an  assignment  of  any  book  accounts  as  payment  or  security, 
this  would  have  been  such  an  a£5rmance  of  the  contract  as  would 
have  been  wholly  inconsistent  with  the  right  of  rescission,  and 
plaintiffs'  case  would  fall ;  but  there  was  nothing  of  this  kind ; 
only  a  demand  for  payment  or  security,  a  refusal,  followed  im- 
mediately by  reclamation  of  the  goods.  The  court,  at  the  re- 
quest of  appellants  in  their  ninth  point,  instructed  the  juiy, 
^^  that  if  plaintiffs  asked  for  payment,  and  an  assignment  of 
book  accounts  after  they  were  aware  of  the  fraud,  they  could 
not  recover  the  goods." 

The  jury,  from  their  verdict  under  this  instruction,  must  have 
found  the  demand  was  before  they  were  aware  of  the  fraud ; 
but  the  instruction  given  was  much  more  favorable  to  appel- 
lants than  the  law  or  the  evidence  warranted ;  there  was  no 
sufficient  evidence  of  an  affirmance  of  the  contract  to  warrant 
a  submission. 

We  find  nothing  of  merit  in  any  of  the  assignments  of  error. 
The  verdict  of  the  jury  determines  that  Judd  &  Co.,  by  the 
grossest  falsehood,  induced  plaintiffs  to  pai*t  with  the  possession 
of  their  goods,  without  paying  on  them  a  single  dollar,  and  this 
only  thirteen  days  before,  by  an  act  of  bankruptcy,  they  put 
them  in  the  grasp  of  preferred  creditors.  The  whole  issue  was 
one  of  fact,  and  the  verdict  settles  tlie  fraudulent  character  of 
the  transaction  with  reference  to  these  plaintiffs,  and  while  we 
do  not  hesitate  to  affirm  the  judgment,  it  is  a  matter  for  regret 
that  there  existed  the  fact  of  such  flagrant  dishonesty  and 
fraud. 

All  the  assignments  of  error  are  overruled,  the  judgment  is 
affirmed,  and  the  appeal  is  dismissed  at  costs  of  appellants. 

Of.  Sloane  v.  Shiifer,  above,  p.  59,  and  Schofield  v.  Shifter,  above,  p.  66. 
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Scranton  v.  Jermyn,  Appellant.  ^*  ®^  *^ 

MunieipaXiUeB^Paving''Act  of  May  28, 1880. 

Under  the  act  of  May  28, 1889,  art.  5,  §  8,  clause  10,  and  art.  15,  §  26, 
relating  to  the  paying  of  streets  upon  a  petition  of  a  majority  of  owners, 
if  the  record  of  a  suit  on  a  claim  for  paving  shows  that  a  petition  was 
presented  and  an  ordinance  passed,  the  ordinance  is  oondusive  of  the  fact 
that  a  majority  of  owners  had  joined  in  the  petition.  In  such  case  an  affi- 
davit of  defence,  averring  that  the  petition  was  not  signed  by  a  majority  of 
owners,  is  insufficient. 

Notice  €tf  ordinance  by  advertising — Faving — Evidence. 

The  provision  of  art.  15,  §  22,  of  the  act  of  May  23, 1889,  which  provides 
that  paving  claims  '*  shall  be  prima  facie  evidence  of  the  amount  thereof, 
and  of  Uie  same  being  due  and  owing,  and  of  all  matters  therein  set  forth,*' 
extends  to  Uie  provision  of  the  act  requiring  that  no  ordinance  for  paving 
shall  be  passed  until  five  days  notice  shall  be  given  by  advertisement. 
Where  a  claim  for  paving  recites  the  fact  that  the  ordinance  was  passed  as 
required  by  law,  an  affidavit  of  defence,  which  does  not  aver  that  no  five 
days  notice  by  advertisement  was  given,  is  insufficient. 

Mwnicipal  clairM—Taxation—D^encea, 

Municipal  claims  for  paving  and  other  public  improvements  are  a  spe* 
des  of  taxation,  and  the  property  owner  has  only  such  rights  of  contest 
and  defence  as  the  legislature  chooses  to  allow  him. 

Munic^al  contract  for  paving — Affidavit  of  defence, 
.  Where  a  munidpality  enters  into  a  contract  for  paving,  but  limits  its 
liability  to  the  contractor  to  the  amount  of  the  claim  recovered  against  the 
property  owners,  averments  in  an  affidavit  of  defence,  in  a  suit  by  the  city 
for  paving,  that  no  provision  had  been  made  by  councils  for  the  indebted- 
ness, and  Uiat  the  contract  had  been  awarded  by  resolution  and  not  by 
ordinance,  are  irrelevant  and  inmiaterial. 
• 

Argued  Feb.  24, 1898.  Appeal,  No.  165,  Jan.  T.,  1893,  by 
defendant,  John  Jermyn,  from  order  of  C.  P.  Lackawanna  Co., 
Sept.  T.,  1892,  No.  80,  entering  judgment  for  want  of  suflBcient 
affidavit  of  defence.     Before  Stbrbbtt,  C.  J.,  Gbebn,  Wil- 

LIAMB,  McCOLLXTM,  MiTOHBLL  and  DSAN,  J  J. 

Rule  for  judgment  for  want  of  sufficient  affidavit  of  defence 
in  sci.  fa.  sur  municipal  claim  for  paving. 

The  claim,  which  was  filed  as  part  of  plaintiff's  statement 
of  cause  of  action,  averred  that :  ^^  Said  work  was  done  by  vir- 
toe  and  in  pursuance  of  an  ordinance  of  said  city  of  Scranton, 
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approved  the  24th  day  of  October,  1890  (and  other  ordinances 
pertaining  thereto),  which  ordinance  was  passed  upon  the  pe- 
tition of  a  majority  in  numbers  of  owners,  or  upon  the  peti- 
tion of  the  persons  owning  a  majority  of  the  feet  front  on 
Jefferson  avenue,  between  Lackawanna  avenue  and  Gibson 
street,  which  petition,  with  the  names  of  petitioners,  was  duly 
advertised  as  required  by  law.  Notice  of  the  time  and  place  of 
making  said  assessment  was  duly  given  said  owners,  as  required 
by  law." 

Defendant  filed  the  following  affidavit  of  defence : 

"  1.  This  suit  is  brought  to  recover  the  cost  of  paving  Jeff- 
erson avenue  in  front  of  the  defendant's  premises,  abutting 
thereon. 

"  2.  The  city  of  Scranton  has  no  interest  in  this  action,  but 
the  same  is  prosecuted  solely  for  the  benefit  of  the  Barber  As- 
phalt Paving  Company.  The  contract  between  the  city  of  Scran- 
ton and  the  said  company  expressly  provides  that  the  city  shall 
not  be  liable  thereon  for  any  other  or  further  sums  of  money 
than  the  amounts  collected,  from  the  ownera  of  property  abut- 
ting on  the  said  street,  and  that  said  company  shall  look  only 
to  the  moneys  so  realized  for  the  payment  of  its  claims  for  such 
work.  This  provision  was  inserted  in  the  contract,  because  it 
was  known  both  to  the  city  authorities  and  the  contractor 
aforesaid  that  the  legality  of  the  ordinance  authorizing  the  work* 
was  disputed. 

"  3.  The  ordinance  under  which  said  paving  was  done,  and 
the  contracts  made  in  pursuance  thereof,  are  both  wholly  void, 
for  the  reason  that  the  said  ordinance  was  based  upon  a  peti- 
tion alleged  to  have  been  signed  by  a  majority  in  numbef  or 
interest  of  the  property  owners  whose  lands  abutted  on  the  said 
street.  That  the  said  petition  was  circulated  by  the  paid  agents 
of  the  said  Barber  Asphalt  Paving  Company,  the  real  plaintiff 
in  this  suit,  and  some  of  the  signatures  obtained  thereupon  were 
secured  by  the  false  and  fraudulent  representations  of  the  said 
agents.  That  said  petition,  when  represented  to  the  councils 
of  the  city  as  a  basis  for  their  action  in  the  premises,  did  not 
contain  the  names  of  a  majority  of  the  property  holders,  either 
in  number  or  interest,  on  the  street  to  be  paved ;  all  of  which 
facts  were  well  known  both  to  the  city  councils  and  the  said 
Barber  Asphalt  Paving  Company  before  the  passage  of  the  said 
ordinance. 
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**  4.  That  the  said  ordinance  for  paving  Jefiferson  avenue  and 
the  contract  made  in  pursuance  thereof  are  both  wholly  void, 
for  the  reason  that  said  ordinance  and  the  contract  include  the 
paving  of  the  street  in  front  of  the  Second  Presbyterian  Church, 
which  by  a  law  is  chargeable  not  to  the  property,  but  to  the 
city,  and  the  ordinance  makes  no  provision,  nor  had  any  pro- 
vision been  previously  made,  for  the  payment  of  the  indebted- 
ness so  incurred  by  the  city. 

^^5.  That  the  contract  for  paving  said  street  was  void  because 
it  was  awarded  to  said  Barber  Asphalt  Paving  Company,  not 
by  ordinance,  as  required  by  law  and  the  ordinances  of  the  ciJby, 
but  by  a  mere  resolution. 

"  6.  That  the  said  city  of  Scranton  and  the  said  Barber  As- 
phalt Paving  Company  were  fully  notified  of  these  defects  in 
the  ordinance  and  contract  aforesaid  at  and  before  the  work  of 
paving  said  avenue  was  done,  by  the  filing  of  a  bill  in  equity  in 
this  court  to  No.  5,  April  term,  1891,  which  bill  was  duly  served 
upon  the  authorities  of  the  city  and  the  agents  of  the  said  Barber 
Asphalt  Paving  Company.  All  of  which  the  defendants  expect 
to  be  able  to  prove  upon  the  trial  of  this  case." 

The  court  made  absolute  a  rule  for  judgment  for  want  of  a 
sufficient  affidavit  of  defence  in  an  opinion  by  Abohbald,  P.  J. 

Error  assigned  was  (8)  making  i*ule  absolute. 

H.  M.  Hannah^  for  appellant,  cited :  Wyoming  Street,  Pitts- 
burgh, 137  Pa.  503 ;  Pittsburg  v.  Walter,  69  Pa.  865 ;  Ruan 
Street,  182  Pa.  267  ;  Endlich  on  Affidavits  of  Defence,  §  628  ; 
Mitchell  on  Motions  and  Rules,  69 ;  Phila.  v.  Church,  184  Pa. 
207 ;  1  Dillon  on  Mun.  Corp.,  p.  887,  §  246  (4th  ed.) ;  Taylor 
V.  Carondelet,  22  Mo.  105. 

.  F.  L.  Hitchcock^  L  JB.  Bums  with  him,  for  appellee,  cited : 
Erie  V.  Bootz,  72  Pa.  196 ;  Olds  v.  Erie,  79  Pa.  880 ;  City  v. 
Whyte,  1  Adv.  R.  678 ;  Peck  v.  Jones,  70  Pa.  84 ;  Wyoming 
Street,  187  Pa.  608 ;  Horter  v.  City,  Leg.  Int.  266  ;  Wain 
V.  Phila.,  99  Pa.  887  ;  Sower  v.  Phila.,  86  Pa.  281 ;  Kepner  v 
Com.,  40  Pa.  124. 
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Opinion  by  Mb.  Justice  Mitohbll,  July  19, 1898  : 

Under  the  act  of  May  28,  1889,  for  the  incorporation  and 
government  of  cities  of  the  third  class,  article  5,  sec.  8,  clause 
10,  P.  L.  288,  the  councils  are  authorized  to  direct  by  ordinance 
the  paving  of  streets,  etc.,  but  if  the  cost  is  to  be  paid  by  the 
abutting  property  owners,  certain  conditions  are  attached  to  the 
manner  of  exercising  the  municipal  authority,  one  of  which  is 
that  the  paving,  etc.,  shall  be  petitioned  for  by  a  majority  of 
the  owners,  or  the  owners  of  a  majority  of  the  feet  front  on  the 
street.  And  by  article  15,  sec.  26,  of  the  same  act,  P.  L.  826, 
where  the  paving  has  been  petitioned  for,  "  the  passage  by 
councils  of  any  ordinance  directing  the  paving  ....  shall  be 
held  to  be  conclusive  of  the  fact "  that  the  necessary  majority 
of  owners  have  petitioned  for  it.  Under  these  provisions  of 
the  statute  the  only  defence  upon  this  point  open  to  a  property 
holder  against  a  municipal  claim  for  paving  is  that  there  was 
no  petition.  The  affidavit  of  appellant  does  not  set  up  any 
such  defence.  On  the  contrary  it  expressly  avers  that  there 
was  a  petition  but  it  was  not  signed  by  a  majority.  That  fact 
was  not  open  to  dispute.  The  argument  of  appellant  on  this 
branch  of  the  case  is  really  an  argument  against  the  policy  of 
such  a  provision.     With  that  we  have  nothing  to  do. 

The  language  of  the  act  is  perfectly  plain  and  can  have  but 
one  interpretation.  No  authority  therefore  is  necessary,  but,  if 
it  were,  the  cases  of  Erie  v.  Bootz,  72  Pa.  196,  and  Olds  v. 
Erie,  79  Pa.  380,  would  be  ample,  for  the  language  there  held 
to  shut  out  the  question  was  much  less  certain  and  mandatory 
than  here. 

But  it  is  argued,  the  act  also  provides  that  no  such  ordinance 
shall  be  passed  until  five  days  notice  shall  be  given  by  advertise- 
ment ;  that  this  is  a  question  of  fact,  which  cannot  be  assumed 
on  a  motion  for  judgment ;  and  that  the  provision  of  article  16, 
sec.  22,  P.  L.  824,  that  claims  ^^  shall  be  prima  facie  evidence 
of  the  amount  thereof,  and  of  the  same  being  due  and  owing, 
and  of  all  matters  therein  set  forth,"  cannot  be  extended  to 
cover  matters  of  this  kind  concerning  the  manner  in  which  an 
ordinance  has  been  passed.  The  claim,  which  is  filed  as  part 
of  plaintififs  statement  of  its  cause  of  action,  recites  the  fact 
that  the  ordinance  was  petitioned  for,  and  that  the  petition 
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"  was  duly  advertised  as  required  by  law."  Of  course,  even 
under  this  provision,  the  claim  is  only  evidence  of  such  aver- 
ments in  it  as  are  relevant  and  proper  to  be  included,  but 
this  is  such  an  averment,  for  it  is  directly  relevant  and  ma- 
terial to  the  validity  of  the  ordinance  on  which  the  claim 
itself  rests.  The  appellant's  argument  on  the  whole  of  this 
branch  of  the  case  overlooks  the  vital  fact  that  claims  for 
paving  and  other  municipal  improvements  are  a  species  of  tax- 
ation, and  the  property  owner  has  only  such  rights  of  contest 
and  defence  as  the  legislature  chooses  to  allow  him.  Councils 
might  have  been  authorized  to  order  the  street  paved  at  his 
expense  without  his  consent  or  even  without  notice  to  him. 
In  many  cases  tifey  are  so  authorized  by  law.  Such  defences 
as  the  legislature  deemed  necessary  for  the  protection  of  his 
individusd  rights  are  left  open  to  him,  but  a  large  measure  of  dis- 
cretion is  and  must  of  necessity  be  lodged  finally  in  the  munic- 
ipal body,  and  just  how  large  that  measure  shall  be  is  matter 
entirely  for  legislative  determination.  As  already  said,  coun- 
cils under  some  circumstances  have  authority  to  decide  without 
reference  to  the  individual  at  all ;  in  others,  as  the  present  case, 
the  improvement  must  be  initiated  by  a  majority  of  the  property 
holders,  but  in  such  case  the  dissenting  individual  or  minority 
has  no  cause  of  complaint.  The  power  to  decide  is  given  to 
the  majority,  and  their  action  is  binding  on  the  others,  willing 
or  unwilling.  And  the  law  to  some  extent  regulates  not  only 
what  defences  may  be  made,  but  when  and  how.  The  ques- 
tion whether  a  majority  of  the  property  owners  have  signed  a 
petition  is  a  question  of  fact,  not  always  perfectly  simple  or 
easy  of  ascertainment.  Lines  may  be  uncertain  or  undetermin- 
ed, titles  may  be  in  dispute,  lots  may  be  in  course  of  transfer^  and 
the  owner  today  when  one  petitioner  signs  may  not  be  owner 
tomorrow  when  the  petition  is  presented.  If  these  matters  are 
open  to  dispute  in  each  individual  case,  then  one  jury  may  find 
a  lien  invalid  against  one  property,  and  another  jury  the  same 
day  find  another  lien  under  the  same  ordinance  valid  against 
the  next  door  property.  The  legislature,  wisely  as  it  seems  to 
us,  has  provided  that  councils  shall  determine  this  fact  finally 
before  the  work  is  begun,  and  the  passage  of  the  ordinance 
shall  close  the  question  for  all  parties.  For  the  same  reasons, 
to  a  lesser  extent,  the  law  also  provides  that  the  claim  itself 
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shall  be  prima  facie  evidence  of  the  facts  therein  set  forth. 
This  is  but  a  statutory  application  to  this  class  of  public  work 
of  the  maxim  that  all  things  shall  be  presumed  to  have  been 
done  rightly,  and  is  little  if  any  harder  on  the  defendant  than 
taking  a  plaintiff's  statement  to  be  prima  facie  true,  and  giv- 
ing him  judgment  on  it  unless  the  defendant  makes  a  denial 
by  affidavit.  In  all  this  there  is  nothing  new,  or  startling,  or 
subversive  of  constitutional  rights.  It  is  a  common  and  long  es- 
tablished method  of  procedure,  and  as  such  was  approved  by  our 
brother  Williams  in  Scranton  v.  Whyte,  80  W.  N.,  74  [s.  c. 
148  Pa.  419.] 

The  averment  in  paragraph  two  of  the  affidavit  that  the  city 
of  Scranton  has  no  interest  in  the  action,  its  tsontract  with  the 
use  plaintiff,  the  paving  company,  limiting  its  liability  to  the 
amount  of  the  claims  recovered  against  the  property  owners,  is 
irrelevant  and  immaterial,  but  it  takes  all  the  force  out  of  the 
objections  raised  by  paragraphs  four  and  five  against  the  ordi- 
nance and  the  resolution  awarding  the  contract  to  the  use 
plaintiff.  As  no  liability  was  imposed  by  the  contract  on  the 
city,  no  provision  for  indebtedness  was  necessary,  and  the  con- 
tract could  as  well  be  awarded  by  resolution  as  by  ordinance. 

Judgment  affirmed. 


166  "112'  Walbert  v>  Trexler  et  al..  Appellants. 

198_6l|  "" 

Negligence — Master  and  servant— -Hvidenee — Case  for  jury. 
In  an  action  by  an  employee's  widow  against  her  husband's  employer 
for  the  death  of  her  husband,  caused  by  the  explosion  of  a  boiler,  the  case 
should  be  submitted  to  the  jury,  where  at  least  two  witnesses  testify  that 
the  boiler,  whose  explosion  caused  the  accident,  was  in  a  leaky  condition, 
and  that  its  continuous  use  in  this  condition  was  a  source  of  danger,  and 
should  not  have  been  permitted  by  a  prudent  man. 

In  such  a  case  the  questions  whether  the  witnesses  were  really  scientific 
experts  to  be  relied  on,  whether  their  reason  for  considering  the  use  of 
the  boiler  imprudent  were  consistent  with  each  other,  and  whether  either 
really  showed  that  the  explosion  was  in  fair  probability  caused  by  the 
leak,  were  questions  of  fact  for  the  determination  of  Uie  jury. 

Employment — Line  cf  duty — lime  and  place. 

The  explosion  was  stated  by  various  witnesses  to  have  occurred  at  some 
time  between  six  o'clock  in  the  morning  .and  twenty  minutes  after  six. 
The  hours  of  work  began  at  6 :  30  a   m.    The  deceased  lived  about  a  mile 
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away  fi*oin  the  works.  There  was  testimony  that  he  was  in  the  habit  of 
using  his  time,  between  his  arrival  and  the  starting  of  the  work,  in  oiling 
and  getting  ready  the  machine  on  which  he  worked.  Held,  that  it  was 
for  the  jury  to  say  whether  the  deceased  had  arrived  at  the  works  within  a 
reasonable  time,  and  whether  under  the  circumstances  he  was  under  the 
protection  of  his  employer. 

It  further  appeared  that  the  deceased's  post  was  in  a  shed,  not  part  of 
the  boiler  house  where  the  explosion  took  place,  and  that  he  had  just  enter- 
ed the  door  of  the  house  when  he  was  injui-ed.  There  was  evidence  that 
he  was  in  the  habit  of  sharpening  the  knife  with  which  he  worked  as  a 
preliminary  to  the  occupation  of  the  day,  and  that  the  oil  and  whetstone, 
used  for  this  purpose,  were  kept  in  the  engine  house,  the  usual  entrance 
to  which,  before  the  opening  of  the  works  in  the  morning,  was  through  the 
doorway  in  which  he  was  injured.  Held,  that  there  was  evidence  from 
which  the  jury  might  infer  that  he  was  at  that  place  at  that  time  to  get 
Uie  oil  and  whetstone,  and  if  so  that  he  was  reasonably  within  the  scope 
of  his  employment. 

Charge  of  court — Points. 

It  is  not  error  for  the  trial  judge,  after  correctly  stating  the  law  in  his 
general  charge,  to  negative  points  without  reading  them  to  the  jury,  if  the 
points  while  connect  in  law  are  so  expressed  that  the  jury  might  be  misled 
in  their  application  to  the  case,  unless  they  were  amplified  and  explained. 

Argued  March  1, 1893.  Appeal,  No.  232,  Jan.  T.,  1893,  by 
defendants,  Edwin  H.  Trexler  and  Oscar  Trexler,  trading  as 
the  Trexler  Cooperage  Co.,  from  judgment  of  C.  P.  Berks  Co., 
Aug.  T.,  1891,  No.  73,  on  verdict  for  plaintiff,  Martha  Wulbert. 
Before  Stbrrett,  C.  J.,  Williams,  McCollum,  Mitchell 
and  Dean,  JJ. 

Trespass  for  death  of  plaintiff's  husband. 

At  the  trial,  before  Ebbubntrout,  P.  J.,  it  appeared  that  de- 
fendants were  engaged  in  manufacturing  staves,  and  that  their 
works  consisted  of  a  main  building,  and  of  an  engine  house  and 
a  boiler  house  on  the  south  side  of  the  main  building.  There 
was  also  an  open  shedding  extending  eastward  from  the  main 
building,  and  noith  from  the  boiler  house.  The  deceased's 
place  of  work  was  under  this  shedding.  His  work  was  that  of 
a  jointer  of  staves,  and  his  machine  was  opemted  with  his  foot* 
He  had  nothing  to  do  with  the  engine  or  the  boiler.  The  ex- 
plosion by  which  deceased  was  killed  occurred  on  Nov.  17, 
1890,  some  time  after  six  o'clock  in  the  morning.  The  time 
for  beginning  work  at  the  factory  was  half  past  six  o'clock,  and 
Vol.  clvi — 8 
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until  that  hour,  when  the  whistle  hlew,  the  doors  of  the  main 
building  were  kept  closed  and  locked. 

It  appeared  that  the  boiler  had  leaked  for  some  weeks  before 
it  exploded,  and  that  the  defendants  had  had  their  attention 
directed  to  it.  Two  witnesses  called  as  experts  testified  that 
it  was  very  dangerous  to  continue  using  a  boiler  in  a  leaky 
condition,  and  that  a  prudent  man  would  not  do  so. 

The  circumstances  of  time  and  place  under  which  the  acci- 
dent occurred  are  stated  in  the  opinion  of  the  Supreme  Court. 

The  court  charged  in  part  as  follows : 

**  The  defendants  contend  that  inasmuch  as  his  work  was  in 
the  open  air  under  a  shed  roof  back  of  the  main  building,  that 
he,  Walbert,  had  no  business  at  this  particular  time  in  the 
boiler  room,  that  he  was  not  then  in  the  employment  of  the 
defendants,  and  that,  therefore,  inasmuch  as  the  law  requires 
the  injury  to  have  been  committed  in  the  line  of  the  master's 
employment,  that,  even  though  the  jury  should  find, that  there 
was  negligence,  there  can  be  no  recovery  on  that  ground. 

"  [  The  law  is  that  an  employer  owes  no  duty  to  an  outsider, 
he  owes  no  duty  to  one  who  would  come  to  his  place  at  an 
unreasonable  hour.  If  Walbert  had  gotten  there  at  4  o'clock 
and  the  accident  happened  at  a  quarter  after  four,  we  could 
not  sa}*^  he  was  there  in  the  line  of  his  employment.  If  he 
came  there  an  hour  or  two  before  6  o'clock,  and  sat  around 
there  with  people  and  was  injured,  he  could  not  then  say  he 
was  in  the  line  of  his  employment.  The  question  whether  he 
was  in  the  line  of  his  employment  is  one  for  the  consideration 
of  the  jury,  and  it  will  have  to  pass  upon  the  whole  of  the  evi- 
dence in  the  case.  The  court  have  been  asked  to  lay  down  as 
a  rule  that  the  time  shown  is  beyond  the  limit,  and  to  say,  as 
a  matter  of  law,  that  this  man  was  not  in  the  line  of  his  em- 
ployment at  the  time  when  this  accident  happened.  The  court 
declines  to  say  that  to  this  jury.  The  court  declines  to  enforce 
any  such  harsh  rule  as  would  require  the  employee  to  stand  at 
his  peril,  either  in  front  of  his  shop  door  or  in  the  room  of  his 
shop  a  minute  or  two,  and,  if  he  met  with  an  accident,  absolve 
the  employer  from  liability.  The  court  prefers  to  leave  this 
question  to  the  jury  under  the  facts  in  this  case.]  [4] 

"  [If,  in  the  course  of  the  ordinary  preparation  for  his  work, 
it  was  necessary  for  him  to  go  into  the  engine  and  boiler  room 
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to  get  his  oil  can  and  whetstone,  and  if,  as  one  of  the  witnesses 
testified,  the  habit  in  carrying  out  the  duties  of  his  employment 
was  to  go  into  the  boiler  room  to  get  his  oil  and  whetstone, 
then  go  out  and  repair  his  machine  and  get  ready  to  start,  the 
court  will  leave  it  to  the  jury  to  infer  whether  the  duties  in  go- 
ing to  the  engine  house  and  boiler  room  for  the  purpose  of  get- 
ting his  oil  can  and  whetstone,  and  making  preparation  for  the 
oiling  of  his  machinery,  were  not  in  the  line  of  his  employment. 
That  is  a  question  for  the  jury  to  decide.]  "   [5] 

Defendants'  points  were  among  others  as  follows  : 

**2.  The  claim  of  the  plaintiff  being  that  the  defendants 
were  negligent  in  using  a  boiler  which  leaked,  there  can  be 
no  recovery,  unless  the  jury  are  satisfied  from  the  evidence 
that  the  use  of  a  leaking  boiler  was  negligence  on  the  part  of 
the  defendants,  and  that  the  accident  was  caused  by  this  negli- 
gence, and  that  Charles  Walbert,  the  plaintiff's  intestate,  was 
at  his  post  and  engaged  in  the  master's  service  at  the  time 
when  the  accident  happened;  and  if  the  jury  are  not  satisfied 
that  this  alleged  negligence  of  the  defendants  caused  the  acci- 
dent, or  if  they  believe  that  at  the  time  of  the  accident  Charles 
Walbert  was  not  in  the  master's  employ  and  was  not  at  his 
post,  then  their  duty  is  to  render  a  verdict  for  the  defendants." 
Refused.  [1] 

"  3.  The  master's  liability  arises  from  the  fact  that  he  sub- 
jects his  servant  to  dangers  which  in  good  faith  he  ought  to 
provide  against,  but  he  is  not  responsible  for  those  dangers  to 
which  the  servant  voluntarily  subjects  himself,  though  he  does 
so  without  carelessness  or  breach  of  duty,  and,  therefore,  if 
the  jury  believe  that  Charles  Walbert  was  in  the  boiler  house 
where  the  master  did  not  require  him  to  be,  or  at  a  time  when 
the  master  did  not  require  his  services,  there  can  be  no  recovery 
in  this  case,  and  the  verdict  must  be  for  the  defendants."  Re- 
fused. [2] 

"  4.  If  the  jury  believe  that  the  accident  occurred  at  a  few 
minutes  after  six  o'clock,  and  that  Charles  Walbert  was  not 
required  or  expected  by  the  master  to  be  at  his  post  until  6:30, 
there  can  be  no  recovery  in  this  case."     Refused.  [3] 

*♦  6.  The  defendants  are  not  liable  for  any  injuries  resulting 
from  the  negligence  of  a  fellow  servant  of  Charles  Walbert, 
and,  therefore,  if  the  explosion  in  this  case  was  caused  by  the 


Digitized  by  VjOOQlC 


116  WALBERT  v.  TREXLER  et  al.,  AppeUants. 

Points— Opinion  of  the  Court.  [156  Pa. 

negligence  of  the  engineer  or  fireman,  the  plaintiff  cannot  re- 
cover. Answer,  This  point  is  affirmed  as  a  question  of  law,  but 
we  know  of  no  evidence  in  this  case  that  would  warrant  the 
facts  contained  in  this  point."  [6] 

7.  Request  for  binding  instructions.     Refused.  [7] 
Verdict  and  judgment  for  plaintiff  for  $3,685.79. 

Errors  assigned  were  (1-7)  instructions,  quoting  them. 

Jefferson  Snyder^  Geo.  F.  Baer  and  Philip  S.  Zieber  with  him, 
for  appellants,  cited :  Pollock's  Law  of  Torts,  Text  Book  Series, 
Blackstone  Publishing  Co.,  p.  69  ;  Corbin  v.  American  Mills, 
27  Conn.  274;  Baird  v.  Pettit,  70  Pa.  477;  Pittsburgh  &  Con- 
nellsville  R.  R.  v.  Sentmeyer,  92  Pa.  280 ;  Sprong  v.  R.  R.,  60 
Barb.  30 ;  Cox  v.  Syenite  Granite  Co.,  39  Mo.  Ap.  424 ;  Mc- 
Daniel  v.  R.  R.,  90  Ala.  64  ;  Wharton,  Neg.  215 ;  Louisville  & 
N.  R.  Co.  V.  Orr,  Ala.,  8  So.  R.  360  ;  4  Waite's  Actions  and 
Defences,  p.  418. 

Christian  H,  RuhU  Daniel  Ermentrout  and  Howard  P.  Wan- 
ner with  him,  for  appellee,  cited :  Koelsch  v.  Phila.  Co.,  152 
Pa.  355 ;  Brunner  v.  T.  &  T.  Co.,  151  Pa.  447 ;  Glossen  v. 
Gehman,  147  Pa.  619  ;  Rummell's  Admra.  v.  Dilworth,  111  Pa. 
348 ;  Payne  v.  Reese,  100  Pa.  301 ;  R.  R.  v.  Sentmeyer,  92 
Pa.  276 ;  Baird  v.  Pettit,  70  Pa.  477 ;  R.  R.  v.  Spicker,  105  Pa. 
142 ;  Young  v.  R.  R.,  115  Pa.  112 ;  R.  R.  v.  Sellers,  127  Pa. 
406 ;  Huey  v.  Gahlenbeck,  121  Pa.  238 ;  Mixter  v.  Coal  Co., 
152  Pa.  395. 

Opinion  by  Mr.  Justice  Mitchbill,  July  19, 1893 : 
The  general  principles  of  law  governing  the  case  were  clearly 
and  correctly  given  to  the  jury,  who  were  told  that  negligence 
and  not  danger  was  the  foundation  of  the  liability  of  defend- 
ants, that  the  plaintiff  must  prove  negligence  and  that  it  was 
the  cause  of  the  injury,  and  that  the  injury  was  received  while 
Walbei*t  was  in  the  line  of  his  duty  as  an  employee  of  defend- 
ants. The  appellants'  substantial  complaint  is  that  the  judge 
did  not  take  the  questions  from  the  jury  and  decide  them  as 
matter  of  law.  He  could  not  safely  have  done  so  on  either 
point. 
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The  negligence  alleged  was  in  continuing  to  use  a  leaky 
boiler.  At  least  two  witnesses  testified  that  this  was  a  source 
of  danger,  and  should  not  have  been  done  by  a  prudent  man. 
Whether  either  of  these  witnesses  was  really  a  scientific  expert, 
whose  opinion  should  be  relied  on,  whether  their  reasons  for 
considering  the  use  of  the  boiler  imprudent  were  consistent 
with  each  other,  and  whether  either  really  showed  that  the 
explosion  was  in  fair  probability  caused  by  the  leak,  are  matters 
on  which  we  may  entertain  doubts,  but  they  were  questions  of 
fact  for  the  determination  of  the  jury.  In  the  face  of  this 
positive  testimony,  the  court  could  not  have  assumed  that  the 
injury  did  not  result  from  the  alleged  cause. 

In  regard  to  the  other  point,  what  Walbert  was  doing  at 
the  instant  he  met  his  death,  there  were  several  matters  neces- 
sarj'  to  be  considered  and  settled  by  the  jury.  First,  the  ele- 
ment of  time,  and  secondly  of  place.  It  was  admitted  on  both 
sides  that  the  hours  of  work  began  at  six  thii*ty  A.  M.  The 
time  of  the  accident  was  variously  testified  to  from  six  six  to 
six  twenty.  While  the  appellants'  contention  that  the  em- 
ployer's liability  does  not  begin  until  the  employee's  service  has 
actually  begun,  is  in  general  entirely  sound,  yet  the  rule  can- 
not be  held  absolutely  to  the  stroke  of  the  clock.  The  deceased 
lived  a  mile  away  from  the  works.  In  strict  law  he  was  bound 
to  be  there  when  the  whistle  blew,  and  he  was  entitled  to  a 
reasonable  margin  in  arriving  so  as  not  to  be  late.  There  was 
testimony  that  he  was  in  the  habit  of  using  his  time  under  such 
circumstances  in  oiling  and  getting  ready  the  machine  on  which 
he  worked.  Whether  this  was  work  with  which  he  might  oc- 
cupy his  employer's  time  does  not  appear,  but  even  if  it  was, 
the  coming  a  little  early  and  getting  to  work  a  short  time  be- 
fore he  was  actually  required  to,  is  not  usually  regarded  a.s  a 
fault  in  a  workman  which  should  deprive  him  of  compensation 
when  injured.  The  learned  judge  told  the  jury  that  the  em- 
ployer owed  no  duty  to  one  who  came  at  an  unreasonable  hour, 
and  if  Walbert  came  an  hour  or  two  before  his  time  and  sat 
around  with  other  people,  he  was  not  in  the  line  of  his  duty, 
but  declined  to  say  as  matter  of  law  that  such  was  the  case 
here,  and  left  that  fact  under  all  the  evidence  to  the  jury.  In 
this  he  was  right.  Then  as  to  place,  it  appeared  that  Walbert's 
post  was  in  a  shed,  not  part  of  the  boiler  house  where  the  ex- 
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plosion  took  place,  and  that  he  had  just  entered  the  door  of  the 
house  when  he  was  injured.  But  there  was  also  evidence  that 
he  was  in  the  habit  of  sharpening  the  knife  with  which  he 
worked,  as  a  preliminary  to  the  occupation  of  the  day,  and  that 
the  oil  and  whetstone  used  for  this  purpose  were  kept  in  the 
engine  house,  the  usual  entrance  to  which,  before  the  opening 
of  the  works  in  the  morning,  was  through  the  diiorway  in  which 
he  was  injured.  There  was  evidence  from  which  the  jury  were 
at  liberty  to  infer  that  he  was  at  that  place  at  that  time  to  get 
the  oil  and  whetstone,  and  if  so  that  he  was  reasonably  within 
the  scope  of  his  employment. 

What  has  been  said  disposes  of  the  fourth,  fifth  and  seventh 
assignments  of  eiTor.  The  points  in  the  firat,  second  and  third 
assignments  are  substantially  correct  statements  of  the  law, 
and  might  have  been  affirmed.  But  they  are  so  expressed  that 
the  jury  might  have  been  misled  in  their  application  to  the 
case,  unless  they  were  somewhat  amplified  and  explained.  This 
the  learned  judge  was  under  no  obligation  to  do.  Having  once 
correctly  stated  the  law,  he  was  not  bound  to  reiterate  it  in  the 
words  chosen  by  counsel :  Com.  v.  McManus,  143  Pa.  64.  And 
he  was  careful  to  negative  the  points  without  reading  them  to 
the  jury,  so  that  no  confusion  could  have  arisen  in  their  minds 
between  the  law  given  to  them  affimatively  in  the  charge,  and 
that  which,  though  apparently  the  same,  was  refused. 

The  point  in  the  sixth  assignment  was  affirmed  as  matter  of 
law,  but  the  judge  added  that  he  knew  of  no  evidence  that 
would  warrant  the  facts  stated  in  it.  No  such  evidence  was 
pointed  out  to  the  court  below  or  to  us.  What  was  said  in 
the  argument  is  an  inference  only.  The  court  was  not  bound 
to  submit  that  to  the  jury. 

Judgment  affirmed. 
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Schlichter  et  al.  v.  Keiter  et  al.,  Appellants.  ^^  ^^^ 

168    288 
[Marked  to  be  reported.]  103  651 

166  119 

Church  lato—Coiistitution^CoT{f€89ion  cf  faith— Alteration.  ^^  ^ 

Under  the  constitution  of  the  **  Church  of  the  United  Brethren  in  Christ," 

adopted  in  1841,  providing  that  **  no  rule  or  ordinance  shall  at  any  time 

be  passed  to  change  or  do  away  with  the  confession  of  faith  as  it  now 

stands,  nor  to  destroy  the  itinerant  plan,"  the  confession  of  faith  is  not 

absolutely  unchangeable  in  its  manner  of  expressing  the  doctiines  of  the 

church,  but  it  can  be  changed  in  the  interest  of  clearness  of  expression 

or  fulness  of  statement  of  the  accepted  doctrines  of  the  church. 

AUeratian  qf  constitution — Election — Title  to  property. 
The  constitution  of  the  United  Brethren  in  Christ  provided  that :  **  There 
shall  be  no  alteration  of  the  foregoing  constitution  unless  by  the  request 
of  two  thirds  of  the  whole  society."  The  general  conference  of  the  church 
formulated  certain  changes  in  the  constitution,  and  submitted  them  to  the 
members  of  the  chui-ch  genei'ally,  who  numbered  about  200,000  persons. 
Of  this  number  61.070  signified  their  desire  for  the  proposed  changes  by  an 
affirmative  vote.  Those  voting  against  the  changes  were  8310.  Those 
who  preferred  another  mode  of  proceeding  than  that  which  had  been  taken, 
and  petitioned  a  general  conference  accoixlingly,  were  16,187.  The  total 
number  of  those  who  expressed  themselves  upon  the  subject  was  70,567. 
The  general  conference,  assuming  that  the  consent  of  the  church  had  been 
obtained,  adopted  the  new  constitution  by  a  large  majority,  and  promul- 
gated it  as  the  law  of  the  church.  A  small  minority  withdrew  and  organ- 
ized another  conference.  Defendants,  who  were  adherents  of  the  minorit3\ 
took  possession  of  a  certain  church  and  refused  to  surrender  it  to  the  ma- 
jority of  the  congi*egation  who  adhered  to  the  general  conference  which 
had  adopted  the  new  constitution.  Held,  (1)  that  a  majority  of  the  whole 
number  of  persons  voting  was  sufficient  to  adopt  the  new  constitution, 
and  that  it  must  be  assumed  that  those  who  did  not  vote  were  either  favor- 
able or  indifferent  to  the  proposed  changes;  (2)  that  the  ** request"  of 
two  Uiirds  of  the  whole  society  had  been  sufficiently  manifested  in  favor 
of  the  proposed  change ;  (3)  that  the  persons  who  withdrew  from  the  con- 
ference were  an  ecclesiastically  distinct  body,  and  had  no  title  to  the  prop- 
erty owned  by  the  church  prior  to  their  withdrawal  from  it 

Argued  March  6,  1893.  Appeal,  No.  193,  Jan.  T.,  1892,  by 
defendants,  M.  F.  Keiter  et  al.,  from  decree  of  C.  P.  Franklin 
Co.,  Dec.  T.,  1889,  No.  1,  on  bill  in  equity,  in  favor  of  plain- 
tiffs, H.  A.  Schlichter,  Presiding  Elder  of  the  Chambersburg 
District  of  the  Church  of  the  United  Brethren  in  Christ ;  The- 
ophilus  Wagner,  Preacher  in  Charge  and  Superintendent  of 
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the  Sunday  School ;  Henry  Strealy,  Class  Leader,  and  J.  F, 
Fisher,  J.  N.  Sheeley,  J.  F.  Wilt,  C.  R.  Hoover,  Simon  Burns, 
E.  Bovey  and  J.  Hellane,  Trustees  of  the  Church  of  the  United 
Brethren  in  Christ  at  Greencastle,  Pa.  Before  Stbrbett,  C.  J., 
Green,  Williams,  McCollum,  Mitchell,-  Dean  and  Thomp- 
son, JJ. 

Bill  in  equity  to  restrain  defendants  from  any  interference 
with  the  services  or  church  property  of  "  The  United  Brethren 
in  Christ,"  at  Greencastle,  Pa. 

TJie  bill  alleged  that  H.  A.  Schlichter  was  the  presiding  elder 
of  the  Chambei"sburg  district  of  the  Church  of  the  United  Breth- 
ren in  Christ,  of  which  district  the  Greencastle  circuit  forms  a 
part ;  that  Theophilus  Wagner  was  the  preacher  in  charge  of 
said  church  at  Greencastle,  duly  and  regularly  assigned,  and 
the  duly  appointed  superintendent  of  the  Sunday  school ;  that 
Henry  Strealy  was  the  duly  and  legally  elected  class  leader  of 
said  church,  and  the  said  J.  F.  Fisher,  J.  N.  Sheeley,  J.  F.  Wilt, 
C.  R.  Hoover,  Simon  Burns,  E.  Bovey  and  J.  Hellane  the  trus- 
tees of  said  church. 

It  then  set  forth  the  action  of  the  general  conference  of  the 
Church  of  the  United  Brethren  in  Christ  held  in  1885,  looking 
to  an  amendment  of  the  constitution  and  a  revision  of  the  con- 
fession of  faith  of  the  church  ;  the  action  of  the  genei*al  confer- 
ence of  1889  and  of  the  board  of  bishops  in  relation  to  the 
amended  constitution  and  revised  confession. 

That  after  proclamation  had  been  made  by  a  majority  of  the 
board  of  bishops  declaiing  said  amended  constitution  and  re- 
vised confession  of  faith  to  be  the  constitution  and  confession 
of  faith  of  the  church,  a  minority  of  the  bishops  and  delegates 
to  said  conference  withdrew  therefrom  and  proceeded  to  organ- 
ize another  conference,  claiming  that  they  were  and  are  the 
only  true  Church  of  the  United  Brethren  in  Christ. 

That,  M.  F.  Keiter,  one  of  the  defendants,  claiming  his  au- 
thority from  said  seceding  body,  was  undertaking  to  exercise 
the  office  of  presiding  elder  of  the  said  Chambersburg  district 
of  the  Church  of  the  United  Brethren  in  Christ;  that  Peter 
Nicklas,  another  of  said  defendants,  claiming  authority  from 
the  same  body,  was  undertaking  to  exercise  the  office  of 
preacher  in  charge  of  the  said  Greencastle  circuit;  that  the 
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other  defendants  were  claiming  to  exercise  the  offices,  respec- 
tively, of  trustees  of  the  church  at  Greencastle,  class  leader 
and  Sunday  school  superintendent;  and  that  the  defendants 
were  hindering  and  obstructing  the  plaintiffs  in  the  exercise  of 
their  said  offices. 

The  prayers  of  the  bill  are  that  the  defendants  be  restrained 
and  enjoined  from  such  interference  and  from  exercising  the 
said  offices  which  they  respectively  claim  as  aforesaid ;  and  for 
other  relief. 

The  defendants  in  their  answer  alleged  that  the  amended 
constitution  and  revised  confession  of  faith  as  adopted  by  that 
portion  of  the  genei-al  conference  of  1889  to  which  the  plain- 
tiffs adhere  wei*e  radically  different  from  the  old ;  that  the  at- 
tempted change  of  the  constitution  was  not  made  in  conformity 
with  the  method  therein  provided ;  and  that  said  amended  con- 
stitution is  therefore  void  and  of  no  effect ;  that  the  confession 
of  faith  cannot  be  changed  at  all  so  long  as  the  constitution  re- 
mains unchanged ;  and  that  the  action  of  the  general  conference 
of  1889  was  therefore  revolutionary,  and  that  the  people  of  the 
church  were  not  bound  to  render  obedience  thereto. 

The  cross  bill  set  forth  that  the  said  M.  F.  Keiter  is  the  pre- 
siding elder  of  the  Chambei^sburg  district  of  the  Church  of  the 
United  Brethren  in  Christ,  duly  and  regularly  appointed,  of 
which  district  the  Greencastle  circuit  forms  a  part ;  that  said 
Peter  Nicklas  is  the  regularly  assigned  preacher  in  charge  of 
the  said  United  Brethren  Church  at  Greencastle ;  that  Peter 
G.  Stiine  is  the  legally  elected  class  leader  and  superintendent 
of  the  Sunday  school  of  said  church ;  and  that  the  said  Peter 
G.  Strine,  Adam  Bear,  Sr.,  Adam  Bear,  Jr.,  Samuel  Crist, 
David  Smith,  F.  W.  Barnhart,  and  Frank  Yates,  the  other  de- 
fendants, ai-e  the  legally  elected  trustees  of  said  church ;  that 
the  plaintiffs,  above  named,  claiming  the  right  to  exercise  the 
aforesaid  offices  respectively,  are  hindering,  obstructing  and 
interfering  with  them  (the  complainants  in  the  cross  bill)  in 
the  exercise  and  discharge  of  the  duties  of  their  said  respective 
offices;  and  prayed  that  they,  the  said  H.  A.  Sc^lichter  and 
others,  be  enjoined  and  restrained  from  such  interference. 

The  case  was  referred  to  W.  U.  Brewer,  W.  K.  Sharp  and 
H.  J.  Plough,  Esqs.,  as  masters,  who  found  the  facts  as  stated 
in  the  opinion  of  the  Supreme  Court.     They  further  reported 
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that  ^^  the  revised  confession  of  faith  contains  no  doctrine  that 
was  not  taught  in  the  church  prior  to  its  adoption,  unless  it  be 
the  doctrine  of  sanctification,  and  with  respect  to  this  doctrine 
the  church  seems  to  have  no  well  defined  belief."  The  masters 
reported  a  decree  in  favor  of  plaintiffs. 

Exceptions  to  the  master's  report  were  overruled  in  an  opinion 
in  part  as  follows,  by  Stewart,  P.  J. : 

"  [The  interpretation  of  the  constitutional  provision  was  a 
proper  subject  for  the  judicial  action  of  the  general  conference. 
If  susceptible  of  different  constructions,  it  had  the  right  to  say 
what  it  meant — whether  two  thirds  of  all  the  members  of  the  so- 
ciety, or  two  thirds  of  those  voting  at  the  election ;  and,  acting 
strictly  within  its  powers,  it  did  decide  that  it  meant  two  thirds 
of  those  voting.  From  that  decision  no  appeal  lies ;  for  there 
is  no  higher  tribunal  within  the  church,  and  we  cannot  rejudge 
its  decrees.]  [2]  The  law  upon  this  subject  is  aptly  and  concisely 
expressed  in  Watson  v.  Jones,  13  Wall.  679 :  '  The  right  to 
organize  voluntary  religious  associations  to  assist  in  the  expres- 
sion and  dissemination  of  any  religious  doctrine,  and  to  create 
tribunals  for  the  decision  of  controverted  questions  of  faith 
within  the  association,  and  for  the  ecclesiastical  government  of 
all  the  individual  numbers,  congregations,  and  ofiBcers  within 
the  general  association,  is  unquestioned.  All  who  unite  them- 
selves to  such  a  body,  do  so  with  an  implied  consent  to  this 
government,  and  are  bound  to  submit  to  it.  But  it  would  be 
a  vain  consent,  and  would  lead  to  the  total  subversion  of  such 
religious  bodies,  if  anyone  aggrieved  by  one  of  their  decisions 
could  appeal  to  the  secular  courts,  and  have  them  reversed.  It 
is  of  the  essence  of  these  religious  unions,  and  of  their  right  to 
establish  tribunals  for  the  decision  of  questions  arising  among 
themselves,  that  those  decisions  should  be  binding  in  all  cases 
of  ecclesiastical  cognizance,  subject  only  to  such  appeals  as  the 
organism  itself  provides  for.' 

"  This  same  doctrine  has  repeatedly  been  held  by  our  own 
Supreme  Court.  Indeed,  it  has  long  since  passed  beyond  dis- 
cussion intp  the  settled  law  of  the  land.  It  is  suflBcient  to  re- 
fer to  the  cases  of  Ger.  Ref.  Church  v.  Seibert,  8  Pa.  291,  and 
McGinnis  v.  Watson,  41  Pa.  10,  without  quoting  therefrom.  .  .  . 

**  It  seems  to  have  been  mistakenly  assumed  by  the  general 
conference,  that  the  provision  in  the  constitution  for  a  change 
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of  that  instrument  applied  as  well  to  the  confession  of  faith, 
and  the  same  procedure  was  resorted  to  in  making  the  change. 
The  cojifession  of  faith  is  no  pai*t  of  the  constitution,  and  the 
latter  makes  no  provision  for  the  change  of  the  former ;  it  sim- 
ply forbids  the  general  conference  to  pass  any  rule  or  ordinance 
changing  or  abolishing  it.  With  this  limitation  upon  the  power 
of  the  general  conference,  a  change  was  impossible  under  that 
constitution.  To  effect  a  change  by  constitutional  methods, 
regular  procedure  would  have  first  required  a  change  in  the 
constitution  itself.  The  mistake  that  was  made  is  obvious ; 
but  whatever  effect  it  may  have  upon  the  authority  and  bind- 
ing force  of  the  new  confession, — upon  which  we  express  no 
opinion, — we  cannot  allow  it  the  significance  in  this  contention 
which  defendants'  counsel  claim  for  it.  [It  can  serve  no  pur- 
pose here  to  inquire  into  the  regularity  of  the  procedure  by 
which  the  change  in  the  confession  was  effected.  We  made 
the  inquiry  with  respect  to  the  constitution,  only  that  we  might 
determine  the  identity  of  the  organic  structure ;  on  no  other 
grounds  would  the  inquiry  have  been  pertinent.  We  could 
have  no  such  reason  for  investigating  the  procedure,  as  it  re- 
lates to  the  confession,  for,  even  though  the  irregularity  be 
established, — ^and  we  concede  as  much, — the  identity  of  the 
organized  society  remains.  The  latter  is  not  affected  by  a 
change  of  faith.]  [8]  If  the  contention  were,  that  the  new 
had  not  supplanted  the  old  confession,  because  of  the  irregular 
procedure  in  its  adoption,  and  we  were  competent  to  pass  upon 
that  question,  an  inquiry  into  all  the  proceedings  which  led  up 
to  its  adoption  would  be  necessary.  But  both  parties  to  this 
controversy  assume  that  a  valid  and  binding  change  was  made, 
and  thei-efore  there  is  nothing  left  to  consider  but  the  effect 
and  consequence  of  this  change. 

^^  The  proposition  insisted  upon  by  the  defendants,  and  which 
we  are  asked  to  affirm,  is,  that  the  new  confession  of  faith  differs 
so  radically  and  materially  from  the  old  that  by  the  adoption 
of  the  former  a  new  and  distinctive  church  has  been  established ; 
and  that  to  allow  the  property  involved  in  the  present  dispute 
to  be  used  by  such  church  would  be  to  divert  the  trust  from 
the  purposes  intended  by  its  founders. 

^  So  much  of  this  proposition  as  implies  the  power  and  duty 
of  the  court  to  interfere,  and  require  a  trust  to  be  administered 
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according  to  the  intention  of  its  founders,  when  a  misapplication 
is  attempted,  is  conceded,  of  course.  The  duty  of  the  court  in 
such  case  is  obvious.  The  trust  which  is  recognized  by  the 
law  will  be  protected  by  the  law,  and  where  the  protection  of 
the  law  is  inadequate  to  the  purpose,  equity  will  come  to  the 
relief ;  for  has  it  not  been  said  that  ^  a  trust  is  the  child  of  the 
law,  and  more  especially  the  ward  of  chancery?' 

"  But  the  other  matters  embraced  in  the  proposition  invite 
closer  scrutiny.  They  suggest  important  and  material  in- 
quiries. 

"  The  existence  of  the  trust,  or  religious  use,  is  not  denied. 
The  origin  of  the  title  is  found  in  John  Dome,  who  by  his  deed 
declares  that  the  lot  was  purchiised  for  the  purpose  of  erecting 
a  Church  of  the  United  Brethren  in  Christ,  and  who  then  con- 
veyed it  to  certain  parties,  trustees  of  said  congregation,  for 
the  use  aforesaid. 

"If  the  conclusion  already  reached,  viz.,  that  the  division 
of  the  local  church  here  represented  by  the  plaintiffs,  known 
as  the  liberals,  is  the  United  Brethren  congregation  of  Green- 
castle,  because  it  is  in  connection  with  and  in  subordination 
to  the  legitimate  government  of  the  organized  society,  it  needs 
no  discussion  to  show  that,  so  far  as  the  will  of  the  foundei-s  is 
expressed  in  the  grant,  they  are  the  true  and  proper  benefici- 
aries of  the  use.  But  it  is  contended  on  behalf  of  the  defend- 
ants, that  it  is  a  necessary  implication,  derivable  from  the  terms 
of  this  grant,  that  the  beneficiaiy  under  the  trust  was  to  be  a 
congregation  of  the  United  Brethren  in  Christ,  distinguished 
and  individuated  as  such,  not  only  by  name,  but  by  adherence 
to  the  doctrines  held  and  advocated  by  that  church  when  the 
grant  was  made.  To  state  it  still  more  concisely,  we  give  the 
proposition  as  we  find  it  in  the  brief  of  the  defendants'  counsel 
— '  that  the  [constitution  and]  confession  of  faith  are  as  fully 
a  part  of  every  trust  deed  of  conveyance  as  if  wiitten  therein.' 

"  That  the  founders  of  this  trust  could  have  made  adherence 
to  the  confession  of  faith  as  it  then  stood  a  condition  of  the  use, 
will  not  be  denied,  since  cuj%lb  est  dare^  ejvs  eat  disponere.  But 
we  are  asked  to  go  beyond  this,  and  hold  that,  notwithstanding 
no  such  condition  is  expressed  in  the  grant,  yet  the  law  implies 
as  much,  and  imputes  to  the  donor  a  purpose  to  impose,  as  a 
condition  of  the  enjoyment  of  his  bounty,  that  the  congregation 
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should  continue  devoted  to  an  unchanging  and  unchangeable 
faith.  If  such  be  the  law,  it  makes  largely  for  the  defend- 
dants'  contention,  in  spite  of  the  fact,  already  ascertained,  that 
the  legitimate  succession  is  with  the  plaintiffs. 

"  The  essential  elements  of  every  trust  are  determined  by 
the  will  of  th^  donor.  He  it  is  who  founds  it,  and  whatever 
conditions  he  has  imposed,  and  whatever  purpose  he  has  de- 
fined, if  lawful,  will  be  enforced,  so  that  the  end  he  had  in  view 
may  be  secured.  The  maxim  of  the  old  feudal  system  is  still 
applied  to  modern  gi-ants — tenor  est  qui  legem  datfevdo.  In  the 
present  case  the  donors  or  founders  are  those  who  contributed 
to  the  purchase  of  the  lot,  and  the  effort  must  be  to  ascertain 
the  interests  they  desired  to  promote,  and  the  purpose  they  had 
in  view.  It  is  of  no  consequence  that  the  present  house  of 
worship  was  erected  at  a  much  later  period  by  the  voluntary 
subscriptions  of  members  who  stood  in  no  relation  to  the  con- 
gregation when  the  lot  was  purchased.  By  the  common  law, 
even  subsequent  contributors  have  no  other  right  of  direction 
than  that  which  the  founder  has  prescribed ;  for  they  come  in 
and  give  their  money  on  a  basis  already  established,  and  they 
can  neither  add  to  it,  nor  take  anything  from  it :  Pres.  Cong. 
V.  Johnston,  1  W.  &  S.  37.  The  rules  of  construction  require 
that  we  must  first  have  recourse  to  the  instrument  by  which 
the  trust  was  created  and  the  use  declared.  Here,  then,  it  is 
the  deed  from  Dome  to  the  trustees.  If  that  expresses  with 
8u£Scient  clearness  for  an  intelligent  understanding  the  wishes 
and  intentions  of  the  founders,  we  are  forbidden  to  look  beyond, 
and  must  accept  what  is  there  declared  as  conclusive.  If  its 
language  interprets  itself,  we  have  no  occasion  to  resort  to 
rules  of  art  or  precedents  to  guide  us. 

**  The  deed  is  as  follows :  '  Know  all  men  by  these  presents, 
that  the  within  described  lot  of  ground.  No.  97,  was  purchased 
for  the  purpose  of  erecting  a  church  for  the  United  Brethren 
in  Christ,  and  the  said  John  Dome  doth,  by  these  presents,  re- 
lease and  quitclaim  his  right  of  the  within  lot  of  ground  to 
George  Zeigler,  Jacob  Wingerd,  Samuel  Lenhard,  and  Solomon 
Moor,  trustees  of  said  congregation,  for  the  only  use  and  in- 
terest above  described,  and  for  no  other  purpose.' 

"  But  very  little  is  hei'e  expressed.  Did  the  donors  intend 
more  ?     They  intended  all  that  is  legally  and  fairly  inferable 
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from  the  language  used,  but  to  what  extent  does  this  carry  us  ? 
We  have  a  use  declared  for  a  particular  congregation  for  the 
erection  of  a  church  for  the  United  Bi-ethren  in  Christ.  That 
this  contemplated  that  the  congregation  should  be  in  connec- 
tion and  association  with  the  larger  organization,  known  as  the 
church,  is  an  unavoidable  inference.  Indeed,  it  may  be  said 
to  be  expressed,  and  it  is  about  all  that  is.  A  denominational 
designation  is  used.  What  significance  attaches  to  this  ?  Can 
we  infer  from  this  fact  that  the  distinctive  faith,  or  rather  the 
entire  creed,  of  that  particular  denomination,  whether  distinc- 
tive or  not,  was  made  an  essential  element  of  the  trust  ?  Such, 
as  we  understand  it,  is  the  defendants'  contention,  and  they 
would  have  us  read  in  the  words,  *  United  Brethren  in  Christ,' 
the  entire  Confession  of  Faith  that  was  adopted  in  1815. 

"  That  by  the  use  of  a  distinctively  denominational  name 
very  much  may  be  expressed,  will  not  be  denied.  It  is  often 
of  great  help  in  determining  the  proper  limits  of  a  grant.  In 
Hale  V.  Everett,  63  N.  H.  70,  it  was  held  that  when  a  convey- 
ance is  made  to,  or  a  trust  created  for  the  benefit  or  use  of  a 
religious  society  by  its  denominational  name, — which  denomi- 
national name  is  descriptive  of  the  fundamental  doctrine  of  the 
sect  to  which  it  belongs,  with  no  other  particular  designation 
in  the  deed  of  the  tenets  or  doctrines  which  it  is  to  be  used  to 
advance  or  support, — the  denominational  name  may  be  a  suffi- 
cient guide  as  to  the  nature  of  the  trust,  so  far  as  respects  doc- 
trines which  are  admitted  to  be  fundamental.  In  the  case  in 
which  this  was  said,  the  denominational  name  was  '  The  First 
Unitarian  Society  of  Christians  in  Dover.'  And  it  was  very 
properly  held  that  the  t^rms  Unitarian  and  Christian  were 
both  expressive  of  fundamental  and  essential  doctrines,  and 
that,  by  the  use  of  a  denominational  name  in  which  both  these 
terms  occurred,  it  was  made  an  implied  condition  of  the  grant 
that  the  society  should  avow  no  doctrines  inconsistent  with 
these. 

"  But  of  what  fundamental  doctrine  is  the  denominational 
name  of  United  Brethren  in  Christ  expressive  ?  If  any,  it  de- 
termines the  use  to  that  extent.  It  helps  nothing  to  inquire 
what  are  the  distinctive  doctrines  of  the  denomination,  or 
whether  it  has  any.  What  concerns  us  is  to  ascertain  what 
distinctive  doctrines  are  expressed  in  the  denominational  name. 
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Armenianism  may  be,  and  we  are  told  is,  one  of  the  fundamen- 
tal doctrines  of  the  church  ;  but  it  is  not  ascertainable  from  the 
denominational  name.  The  name  is  not  contradictoiy  of  ex- 
tremest  Calvinism.  So,  opposition  to  ail  secret  associations 
may  be  a  distinguishing  characteristic,  but  the  name  does  not 
so  inform  us.  If  this  name  indicates  anything  as  to  doctrine, 
beyond  the  divinity  of  Christ  and  the  brotherhood  of  all  be- 
lievers in  Him,  we  fail  utterly  to  see  it.  As  to  these  doctrines, 
the  name  furnishes  us  with  an  uneriing  guide ;  but  its  value 
stops  right  there. 

"  The  cases  all  distinguish  between  a  dedication  of  property 
to  support  particular  tenets,  and  a  dedication  to  support  such 
tenets  in  subjection  to  a  particular  church  government ;  and 
the  rule  is,  that,  when  the  cestui  que  trust  is  a  congregation, 
indicated  by  its  denominational  name,  the  law  will  make  it  a 
condition  of  the  grant  that  the  congregation  maintains  the  ap- 
propriate ecclesiastical  connection ;  but  when  nothing  appears 
in  the  grant  except  the  church  name  to  indicate  the  form  of 
belief,  the  law  will  make  conditions  only  of  those  fundamen- 
tal doctrines  which  the  name  clearly  expresses.  In  Miller  v. 
Gable,  2  Denio,  510,  it  is  said:  'There  maybe  a  support  of 
tenets  without  subjection  to  any  ecclesiastical  power  wliich  up- 
holds them ;  but  it  may  be  a  condition  of  grant  of  property 
that  a  trust  is  to  be  maintained  in  subordination  to  a  particular 
power ;  as,  if  a  church  be  established  in  connection  with  a  par- 
ticular ecclesiastical  body,  a  severance  from  that  body  would 
be  a  violation  of  the  trust.' 

"In  our  own  state  we  have  entire  unanimity  of  decision  on 
the  general  principles  which  govern  in  these  cases ;  and  while 
we  find  no  single  one — where  matters  of  faith  were  the  disturb- 
ing cause — which  turns  upon  a  declaration  of  use  so  meagre  as 
this,  yet  they  all  accord  with  the  authorities  cited,  and  sustain 
the  rule  as  we  have  stated  it.  That  subordination  to  a  partic- 
ular church  government  may  be  made  a  fundamental  condition, 
is  the  doctrine  declared  in  Pres.  Church  v.  Johnston,  1  W.  &  S. 
37.  It  is  repeated  and  emphasized  in  Means  v.  Pres.  Church, 
3  W.  &  S.  308.  In  App  v.  Luth.  Cong.,  6  Pa.  201,  where  the 
grant  is  almost  identical  with  this,  it  is  not  only  decided  that  it 
may  be,  but  that  it  is,  an  essential  condition ;  and  in  that  case 
there  is  nothing  from  which  such  condition  could  be  inferred 
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but  the  denominational  name.  So,  too,  in  Roshi's  Appeal,  39 
Pa.  465,  where  the  dedication  was  almost  exactly  similar — *  in 
trust  for  the  use  of  the  said  German  Reformed  Church.' 

" '  The  principle  which  governs  in  all  such  cases,'  says  Mr. 
Justice  Sharswood,  '  is  old  and  well  established,  and  has  fre- 
quently been  asserted  by  this  court.  Whenever  a  church  or 
religious  society  has  been  originally  endowed  in  connection  with, 
or  in  subordination  to,  some  ecclesiastical  organization  and  form 
of  government,  it  can  no  more  unite  with  some  other  organiza- 
tion, or  become  independent,  than  it  can  renounce  its  faith  or 
doctrine,  and  adopt  others.'  McGinnis  v.  Watson,  41  Pa.  14, 
and  Schnorr's  Appeal,  67  Pa.  146,  are  to  the  same  effect. 

"  These  authorities  all  recognize  this  ecclesiastical  connection, 
implying  submission,  as  a  fundamental  condition,  and  several 
of  them,  as  we  have  indicated,  infer  this  condition  from  the  use 
of  the  denominational  name  in  the  grant.  And  however  much 
any  of  them  may  seem  to  emphasize  adherence  to  faith  and 
doctrine,  as  a  condition,  it  will  be  found  to  be  only  in  cases 
where  there  is  an  expressed  condition  to  this  effect ;  and,  even 
in  such,  they  limit  it  to  doctrines  which  are  distinctive  and 
fundamental.  In  those  of  our  state  cases  where  the  grant  most 
resembles  this  one,  the  effort  was  to  carry  away  the  local  church 
property,  or  at  least  to  secede  from  the  original  organization. 
In  Schnorr's  Appeal,  supra,  one  party  having  declared  them- 
selves independent  of  all  synods,  and  absolved  from  the  govern- 
ment of  the  church  of  which  they  had  been  a  part,  claimed  the 
local  church  property,  notwithstanding  the  fact  that  it  had  been 
conveyed  '  for  the  use  of  the  congregation  of  the  German  Evan- 
gelical Reformed  Church,  and  with  the  condition  that  no  change 
shall  be  made  in  said  congregation  for  any  other  denomination.' 
It  was  in  this  case,  and  with  reference  to  this  positive  prohibi- 
tion in  the  grant,  that  Justice  Sharswood,  in  expressing  his 
dissent  from  the  language  used  in  McGinnis  v.  Watson,  supra, 
uses  the  emphatic  language  which  is  so  much  relied  upon  by 
the  defendants.  He  says :  '  Courts  which  have  the  supervision 
and  control  of  all  corporations,  and  unincorporated  societies  or 
associations,  must  be  guided  by  surer  and  clearer  principles 
than  those  to  be  derived  from  the  nature  of  intellectual  and 
spiritual  life.  The  guarantee  of  religious  freedom  has  nothing 
to  do  with  the  property.     It  does  not  guarantee  freedom  to 
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steal  churches.  It  secures  to  individuals  the  right  of  with- 
di-awing,  forming  a  new  society,  with  such  ends  and  govern- 
ment as  they  please,  raising  from  their  own  means  another  fund, 
and  building  another  house  of  worship ;  but  it  does  not  confer 
upon  them  the  right  of  taking  the  property  consecrated  to  other 
use,  by  those  who  may  now  be  sleeping  in  their  graves.' 

"  What  is  this  but  saying  that  the  will  and  intentions  of  the 
donor  alone  determine  the  limitations  and  conditions  of  the 
tpust,  and  that,  when  these  are  clearly  expressed,  the  law  of 
the  laud,  which  is  superior  to  any  supposed  'law  of  intellectual 
and  spiritual  life,'  in  its  operation  on  property  rights,  at  least, 
will  enforce  them. 

*•  In  App's  Appeal,  supra,  the  bequest  was  claimed  by  a  con- 
gregation which  did  not  belong  to  the  old  Lutheran  church, 
was  attached  to  a  new  synod,  and  not  under  the  same  ecclesi- 
astical government  that  ruled  when  the  bequest  was  made. 
McGinnis  v.  Watson,  supra,  was  a  case  of  secession.  In  Pres. 
Church  y.  Johnston,  supra,  there  was  no  ecclesiastical  connec- 
tion prescribed.  And  so  we  might  distinguish  all  the  cases  from 
the  one  we  are  now  considering.  None  of  these  suggest  anything 
inconsistent  with  the  rule  of  the  interpretation  as  we  have 
stated  it;  while  in  several,  as  we  have  shown,  it  has  been  ap- 
plied in  a  most  conclusive  way. 

"  Confining  our  search,  then,  for  the  intentions  of  these  donors, 
to  the  words  of  the  conveyance  from  Dome,  can  we  discover 
any  intention  to  impose  other  conditions  than  that  the  bene- 
ficiary must  be  a  congregation  in  connection  with  the  Church 
of  the  United  Brethren  in  Christ?  That  it  must  be  distinctive- 
ly Christian  in  faith,  and  accept  the  doctrine  of  the  brotherhood 
of  all  believers  in  Christ? 

'*  If  more  was  intended,  could  it  not  have  been  easily  express- 
ed? As  was  said  in  Princeton  v.  Adams,  10  Cushing,  129,  it 
is  perfectly  easy  for  persons  giving  their  own  private  property 
to  a  religious  use,  to  limit  that  use,  and  devote  the  property  to 
a  particular  faith.  And  as  was  said  in  the  Dublin  Case,  86  N. 
H.  610,  *  they  need  no  professional  assistance  or  technical  learn- 
ing to  supply  them  with  a  peculiar  phraseology  ;  any  intelligible 
language  will  answer  the  purpose.  They  can  have  no  difiiculty 
in  saying  in  some  comprehensible  form,  that  they  intend  the 
dissemination  of  the  thirty-nine  articles  of  the  English  Church, 
Vol.  clvi — 9 
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or  the  Westminster  Catechism;  the  doctrines  of  Luther,  or 
Loyola ;  of  Edmonds,  or  Channing,  or  Jefferson ;  the  tenets  held 
by  some  sect  at  a  certain  time,  or  such  as  it  may  hold  from  time 
to  time  in  the  coui-se  of  its  existence  in  a  changing  world.  If 
they  intend  a  theological  limitation,  they  will  express  it ;  and 
then  the  court  may  be  called  upon  to  decide,  by  legal  rules 
settled  by  the  wisdom  of  ages,  not  what  the  faith  is,  but  what 
limitation  is  expressed  by  the  words  used.' 

"  If,  by  our  interpretation,  we  have  confined  this  trust  within 
limits  too  narrow,  to  what  extent  are  they  to  be  opened  up? 
Can  it  be  maintained,  for  a  moment,  that  they  are  to  include, 
as  an  essential  condition,  the  entire  confession  of  faith  which 
was  recognized  by  the  denomination  when  the  trust  was  created? 
If  so,  it  must  be  by  necessary  intendment,  from  the  single  fact 
that  there  was  such  a  confession  in  existence.  Any  such  view 
not  only  imputes  to  the  donoi-s  what  they  did  not  express,  and 
which  could  have  been  readily  expressed,  if  intended,  but  it  ig- 
nores what  we  have  tried  to  show  was  the  paramount  purpose, 
because  it  is  expressed,  to  wit:  to  place  the  subject  of  the  trust 
in  a  congregation  in  subjection  to  the  general  order  and  gov- 
ernment of  the  chuich  at  large.  The  United  Brethren  in  Christ 
were  an  organized  body  long  before  the  trust  was  created.  So, 
too,  the  Greencastle  congregation  had  an  earlier  existence,  and 
was  in  ecclesiastical  connection  with  the  general  body,  and  sub- 
ject to  its  authority  and  legislation,  when  the  property  was 
dedicated  to  its  use.  This  much  the  donors  knew,  and  ai-e 
presumed  to  have  had  in  contemplation.  Is  it  reasonable  to 
suppose,  under  such  circumstances,  that  they  intended  a  use 
inconsistent  with  the  submission  of  the  congregation  to  estab- 
lished authority  ? 

"  We  think  it  evident  that  the  paramount  purpose  was  to 
secure  the  property  to  the  local  society,  in  subordination  to  the 
higher  authority  of  the  church,  whereby  the  regular  connection 
and  relation  of  the  parts  to  the  whole  would  be  secured.  And 
surely,  if  this  be  correct,  such  a  qualified  use  as  is  here  con- 
tended for  would  be  inconsistent  with  this  purpose,  except  up- 
on the  theory  that  it  is  beyond  the  power  of  the  church  to  change 
its  creed — an  assumption  which  we  cannot  allow.  Why  cannot 
the  church  change  its  creed  ?  It  made  it ;  and  why  cannot  the 
same  power  which  made,  unmake?    It  can  change  its  name,  its 
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order  of  worship,  its  discipline,  its  government ;  then  why  not 
its  creed  ?  To  deny  it  this  right,  is  to  deny  its  existence  as  an 
organized  society,  or  else  deny  it  the  freedom  of  conscience 
which  is  guaranteed  to  the  individual.  The  power  to  make, 
implies  the  power  to  change ;  it  is  inherent  and  inextinguish- 
able as  well  in  churches  as  in  in'dividuals.  We  are  not  deny- 
ing that  certain  legal  consequences  affecting  property  rights 
may  result  from  a  change  of  creed ;  what  we  are  saying  is,  that 
the  power  to  change  the  creed  is  implied  in  the  very  existence 
of  the  church,  and  that  this  power  inhered  in  the  church  before, 
and  at  the  time  when  this  particular  property  was  dedicated  to 
a  local  congregation  in  connection  with  the  church.  This  the 
donors  are  supposed  to  have  known,  and  to  have  indicated  the 
use  accordingly.  With  this  knowledge,  either  actual  or  imput- 
ed, of  the  inherent  power  of  the  church  over  its  creed,  is  it  not, 
and  ought  it  not  to  be,  a  controlling  circumstance  in  the  case, 
that  no  condition  whatever  in  regard  to  faith  or  doctrine,  be- 
yond what  is  expressed  in  the  denominational  name,  can  be 
found  in  the  letter  of  the  grant?  We  certainly  so  regard  it, 
and  in  this  view  we  are  largely  supported  by  the  case  of  Gibson 
V.  Armstrong,  7  B.  Monroe,  481,  which  stands  out  with  the 
prominence  of  a  guidepost. 

"It  is  no  answer  to  say  that  it  was  in  the  belief  that  the 
church  would  adhere  to  its  confession  of  faith  as  then  written, 
for  all  time  to  come,  that  the  dedication  of  the  property  was 
made.  That  is  assuming  a  fact  in  support  of  which  there  is  no 
evidence  at  all.  But  grant  it  to  be  a  fact;  what  have  we  to 
do,  in  determining  this  question,  with  the  belief  and  induce- 
ments which  operated  on  the  minds  of  the  donors,  when  they 
have  expressed  in  the  grant  itself  the  use  they  intend  ?  If  the 
grant  were  doubtful  or  uncertain, — which  it  is  not, — we  could 
resort  to  extrinsic  circumstances,  and  consider  perhaps  the  be- 
lief and  motive  of  the  grantors  as  aids,  but  not  otherwise. 

**  This  grant  cannot  be  regarded  as  requiring  extrinsic  evi- 
dence to  construe  it,  simply  because  it  may  be  thought  by  some 
from  the  circumstances  under  which  it  was  made,  and  its  brev- 
ity, that  more  was  intended  than  is  expressed.  Any  such  rule 
would  open  the  way  for  extrinsic  evidence  to  disturb,  if  not 
destroy,  any  trust  in  existence. 

**  And  when  a  church,  in  the  exercise  of  its  undoubted  right, 
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in  a  legal  and  sufficient  way,  changes  its  creed,  what  property 
rights  are  affected  thereby?  It  unquestionably  forfeits  its 
right  to  all  property,  the  use  of  which  was  conditioned  by  the 
donor,  in  his  gmnt,  on  an  unchangeable  creed ;  but  nothing 
beyond.  We  have  argued  to  show  that  the  conditions  in  the 
present  case  are,  that  the  propert}'  be  used  by  a  Christian  ct)n- 
gregation  in  connection  with  a  particular  denomination,  hold- 
ing to  the  doctrine  of  the  brotherhood  of  all  believers  in  Christ. 
Any  connection  with  a  different  denomination,  or  the  avowal 
of  a  faith  inconsistent  with  the  doctrines  of  the  Christian  re- 
ligion, or  the  brotherhood  of  believers  in  Christ,  would  be  a  per- 
version of  this  trust,  such  as  the  law  would  forbid  and  correct ; 
but  until  such  radical  and  fundamental  perversion  as  this  is  at- 
tempted, those  whom  we  have  found  to  compose  the  true  and 
real  congregation  at  Greencastle,  and  here  represented  by  the 
plaintiffs,  are  entitled  to  the  undisturbed  possession  and  enjoy- 
ment of  the  church  property. 

"  In  the  view  we  have  taken  of  this,  any  further  examins^ 
tion  into  the  changes  made  in  the  confession  of  faith  is  unneces- 
sary. It  remains  distinctively  and  unequivocally  Christian  in  its 
character.  So  much  is  conceded  ;  and  it  is  all  that  concerns  us 
to  know.  We  may,  however,  be  permitted  to  add  that  in  com- 
paring the  new  with  the  old,  we  fail  to  see  how  anyone  pro- 
fessing his  belief  in  either  could  be  denied  membership  or 
fellowship  in  the  society  which  professes  belief  in  the  other. 
Literally,  they  are  not  the  same  ;  but  if  inconsistent  with,  or 
repugnant  to,  each  other  with  respect  to  any  doctrine  which 
has  ever  been  made  the  basis  of  separate  denominational  ex- 
istence, such  fact  has  not  been  brought  to  our  notice.  The 
school  men  may  have  made  some  of  the  points  of  difference 
the  subject  of  their  violent  polemics  ;  and  it  may  interest  the 
student  of  history  or  science  to  know  just  how  they  were  re- 
garded by  these  men  who  were  so  wasteful  of  their  learning 
and  zeal;  but  in  modern  Christian  thought,  they  are  not  con- 
sidered of  sufficient  importance  to  disturb  the  unity  of  the  faith. 

"  Since,  then,  the  liberal  congregation  at  Greencastle,  here 
represented  by  the  plaintiffs  in  the  original  bill,  is  in  connection 
with  and  subordinate  to  the  authority  of  the  legitimate  Church 
of  the  United  Brethren  in  Christ ;  and  since  none  of  the  con- 
ditions of  the  grant  under  which  it  holds  the  property  now  in 
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dispute  have  been  violated,  it  follows  that  these  plaintiffs  are 
entitled  to  the  relief  praj'^ed  for,  and  that  the  defendants'  cross 
bill  must  be  dismissed.     The  following  decrees  are  now  entered : 

Decree. 

"  [Now,  25th  of  August,  1891,  this  cause  came  on  to  be 
heard,  and  was  argued  by  counsel.  And  thereupon,  upon  con- 
sideration thereof,  it  is  adjudged,  decreed,  and  declared : 

"  I.  The  said  H.  A.  Schlichter  was,  at  the  time  of  the  filing 
of  the  plaintiffs'  bill,  presiding  elder  of  the  said  Chambersburg 
district;  the  said  Theophilus  Wagner  was  the  preacher  in  charge 
of  the  Greencastle  circuit,  and  superintendent  of  the  Sunday 
school  of  said  church  at  Greencastle  ;  and  said  Henry  Strealy 
was  leader  of  the  class  there.]  [4-7] 

"  [II.  The  said  J.  P.  Fisher,  J.  N.  Sheely,  J.  F.  Wilt,  C.  R. 
Hoover,  Simon  Burns,  E.  Bovey,  and  J.  Hellane  were,  at  the 
time  of  the  filing  of  the  plaintiffs'  bill,  and  still  are,  the  board 
of  tinistees  of  the  said  congregation  of  the  Church  of  the  United 
Bi-ethren  of  Christ  at  Greencastle,  exclusively  entitled  to  exer- 
cise the  rights,  powers,  and  duties  of  trustees  of  said  lot  of 
ground  and  meeting  house  mentioned  and  described  in  para- 
graph XVII  of  the  plaintiffs'  bill.]  [8] 

"  [III.  The  said  lot  of  ground  belongs  to,  and  is  the  exclusive 
property  of,  the  plaintiffs  and  the  other  members  of  said  con- 
gregation of  the  United  Brethren  in  Christ  at  Greencastle  com- 
monly called  *  Liberals,'  who,  with  the  plaintiffs,  recognize  the 
authority  of,  and  as  a  congregation  are  in  ecclesiastical  con- 
nection with,  the  general  conference  of  the  Church  of  the  Unit- 
ed Brethren  in  Christ,  as  constituted  of  a  majority  of  the 
delegates  thereto  after  the  session  of  fifteen  of  the  members 
thereof  at  York,  Pa.,  on  tlie  13th  day  of  May,  1889.]  [9] 

"And  it  is  further  ordered,  adjudged,  and  decreed  : 

"  [IV.  That  the  said  M.  F.  Keiter,  and  any  other  person 
claiming  or  to  claim  to  exercise  the  office  of  presiding  elder, 
under  and  by  viitue  of  an  election  or  appointment  by  any  an- 
nual conference  or  other  body  or  pereon  except  in  Pennsylvania 
Annual  Conference,  subordinate  to  the  said  general  conference, 
constituted  as  aforesaid,  be,  and  they  are  hereby,  perpetually 
enjoined  and  restrained  from  exercising  any  authority  whatever 
as  presiding  elder  of  the  said  Chamberaburg  district.]  [10] 

**  [V.  That  the  said  Peter  Nicklas,  and  every  other  pei*son 
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acting  under  any  i^ppointment  by  any  annual  conference  or 
other  body  or  person  other  than  the  proper  annual  conference 
subordinate  to  the  said  general  conference,  be,  and  they  are 
hereby,  resti-ained  from  exercising  the  oflBce  of  preacher  in 
charge  of  said  Greencastle  circuit.]  [11] 

"  [VI.  That  the  said  Peter  G.  Strine,  Adam  Bear,  Sen., 
Adam  Bear,  Jun.,  Samuel  Crist,  David  Smith,  F.  W.  Barnhart, 
and  Frank  Tates,  and  every  one  of  them,  be,  and  are  hereby, 
enjoined  from  acting  as  trustees  of  said  lot  of  ground  and  meet- 
ing house  in  the  plaintiffs*  bill  mentioned,  and  from  exercising 
any  of  the  rights,  powers,  and  duties  of  trustees  with  respect 
thereto,  and  from  interfering  with  or  in  any  way  hindering 
the  persons  hereinbefore  declared  to  be  the  board  of  trustees, 
in  the  possession  and  control  of  the  same,  and  they  and  every 
one  of  them  be,  and  hereby  are,  enjoined  and  restrained  from 
using  and  occupying  the  said  meeting  house  and  lot  for  public 
worship,  or  for  religious  or  devotional  exercises,  or  any  other 
purposes  whatever,  and  from  exercising  any  control  over  the 
said  church  building,  property,  or  grounds.]  [12] 

"  [VII.  That  the  said  defendants  be,  and  hereby  are,  com- 
manded to  restore  the  plaintiffs  and  those  whom  they  represent 
in  this  cause  to  the  exclusive  and  uninterrupted  enjoyment  of 
said  lot  and  meeting  house.  And  it  is  further  ordered,  ad- 
judged, and  decreed,  that  a  writ  of  injunction  do  issue  forth- 
with against  the  defendants,  commanding  them  to  comply  with 
all  and  singular  premises  so  enjoined  upon  them.]  [18] 

"  [And  it  is  further  ordered,  adjudged,  and  decreed  that  the 
cross  bill  do  stand  dismissed,  with  costs  to  be  paid  by  the  plain- 
tiffs therein  to  the  defendants  therein.]  [14] 

"  [And  it  is  further  ordered  and  decreed  that  the  plaintiffs 
do  recover  their  costs  in  the  premises,  to  be  taxed  by  the  mas- 
tei-8  sec.  reg.]  "  [15] 

ErrorB  assigned  were,  (1-3)  portions  of  the  opinion  in  brack- 
ets above ;  (4-15)  portions  of  decree ;  quoting  them  as  above. 

0.  C.  Bowers^  for  appellants. — The  constitution  of  1841  was, 
from  the  time  of  its  adoption,  the  organic  law  of  the  church  of 
the  United  Brethren  in  Christ.  The  amended  constitution  of 
1889  was  not  legally  or  regularly  adopted  in  accordance  with 
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the  method  in  the  constitution  of  1841  for  the  amendment  or 
change  thereof.  The  election,  at  which  it  is  supposed  by  the 
plaintiffs  that  the  amended  constitution  and  revised  confession 
of  faith  were  ratified  by  the  people  of  the  church,  was  not  an 
election  authorized  by  law,  and  therefore  those  voting  had  no 
power  to  represent  or  to  bind  those  who  did  not  choose  to  vote : 
Wells  V.  Bain,  75  Pa.  47. 

In  support  of  the  proposition  that  "  request  of  two  thirds  of 
the  whole  society  "  is  not  to  be  construed  to  mean  two  thirds 
of  those  voting,  we  refer  to  the  following  authorities :  Com.  v. 
Wickershara,  66  Pa.  134 ;  State  v.  Winkelmeier,  35  Mo.  103 ; 
State  V.  Sutterfield,  54  Mo.  391 ;  State  v.  Foraker,  46  Ohio, 
677  ;  State  v.  Swift,  69  Ind.  505 ;  State  v.  Com'rs,  6  Neb.  474 ; 
State  v.  Babcock,  17  Neb.  188 ;  State  v.  Brown,  11  111.  478 ; 
State  V.  Wiant,  48  111.  263;  Enyart  v.  Hanover  Township,  25 
Ohio,  618  ;  Com.  v.  Green,  4  Whart.  520 ;  6  A.  &  E.  Enc.  L. 
293. 

An  election  can  only  be  held  by  a  proper  officer ;  and  the 
power  to  order  and  hold  elections  cannot  be  delegated:  Com. 
V.  Baxter,  85  Pa.  263;  People  v.  Mathewson,  47  Cal.  442; 
People  V.  Johnston,  6  Cal.  673 ;  6  A.  &  E.  Enc.  L.  297. 

Under  the  constitution  of  1841  the  confession  of  faith  was 
absolutely  unchangeable,  at  least  so  long  as  that  constitution 
remained  the  organic  law  of  the  church :  Luther  v.  Borden,  7 
How.  1;  State  v.  Swift,  69  Ind.  525;  State  v.  Governor,  46 
Ohio,  667 ;  Collier,  Governor  etc.,  v.  Friei"son,  24  Ala.  100 ; 
Austin  V.  Searing,  69  Am.  Dec.  672 ;  Wayland's  Moral  Science, 
334. 

The  revised  confession  of  faith  wiis  not  adopted  in  accord- 
ance with  any  law  of  the  church  ;  not  even  in  accordance  with 
the  provisions  of  the  amended  constitution  of  1889. 

The  revised  confession  of  faith  is  materially  different  from* 
the  old,  in  that  it  changes  many  of  the  doctiines  contained  in 
in  the  old,  rejects  or  ignores  othei*s,  and  adds  new  doctrines 
thereto. 

The  courts  have  jurisdiction  to  inquire  and  determine  whether 
or  not  the  action  of  the  church  authorities  in  relation  to  the 
adoption  of  the  amended  constitution  and  revised  confession 
of  faith  was  in  accordance  with  its  own  organic  law ;  and  if  it 
was  not,  to  declare  such  action  ultra  vires  and  void,  especially 
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in  view  of  the  fact  that  property  rights  are  involved :  Watson 
V.  Jones,  13  Wal.  722;  McAuley's  Ap.,  77  Pa.  397;  Kerr's 
Ap.,  89  Pa.  97 ;  Schnorr's  Ap.,  67  Pa.  188 ;  McGinnis  v. 
Watson,  41  Pa.  9  ;  Roshi's  Ap.,  69  Pa.  462;  Hochreiter's  Ap., 
93  Pa.  479;  O'Hara  v.  Stack,  90  Pa.  477;  Pres.  Cong.  v. 
Johnston,  1  W.  &  S.  9 ;  App  v.  Luth.  Cong.,  6  Pa.  201 ;  Church 
of  Scranton's  Ap.,  16  W.  N.  245. 

TF.  RubK  QiUan  and  Alexander  Stewart^  2>.  Wat%(m  Rowe 
with  them,  for  appellees. — The  constitution  of  1841  was  never 
submitted  to  the  people  of  the  church  for  approval  or  rejection. 
Authority  it  had  none,  during  all  its  existence,  beyond  that  it 
acquired  by  the  enactment  of  the  conference.  To  call  an  in- 
strument with  such  history  and  such  origin  a  constitution  is 
a  contradiction  in  terms,  when  the  well  defined  meaning  that 
word  has  acquired  in  American  jurisprudence  is  remembered  : 
Cooley,  Const.  Lim.,  p.  5 ;  State  v.  McCann,  4  Lea,  9 ;  People 
V.  R.  R.,  24  N.  Y.  486 ;  McKoan  v.  Devries,  3  Barb.  198 ;  Van- 
horne  v.  Dorrance,  2  Dal.  308 ;  State  v.  Parkhurst,  4  Halst. 
443 ;  Wells  v.  Bain,  75  Pa.  39;  Woods's  Ap.,  75  Pa.  59. 

One  session  of  such  body  cannot  by  its  own  mere  act  dero- 
gate from  the  power  of  succeeding  sessions:  1  Bl.  Com. 
90 ;  Cooley's  Const.  Lim.  146 ;  Bloomer  v.  StoUey,  5  Mclean, 
158 ;  Com.  v.  Mayor  of  Lancaster,  5  Watts,  152 ;  Wall  v. 
State,  23  Ind.  150;  State  v.  Oskins,  28  Ind.  364;  Oleson  v.  R. 
R.,  36  Wis.  383 ;  Christ  Church  v.  Pope,  8  Gmy,  140 ;  Kellogg 
V.  Oshkosh,  14  Wis.  623  ;  3  A.  &  E.  Enc.  L.  691  ;  Smith  v.  Nel- 
son, 18  Vermont,  512  ;  Mott  v.  Pa.  R.  R.,  30  Pa.  35  ;  Stone  v. 
Mississippi,  101  U.  S.  814. 

We  are  bound  to  assume  that  in  adopting  article  4  the  con- 
ference meant  to  provide  a  way  for  future  alterations  in  its 
work,  and  we  must  not,  in  view  of  that,  give  to  its  language 
any  construction  which  would  lead  to  a  manifest  absurdity,  and 
the  construction  for  which  the  appellants  contend  leads  to  the 
most  manifest  of  all  absurdities — that  of  defeating  the  avowed 
object.  Every  intendment  is  against  such  construction :  Vat- 
tel,  book  2,  17,  §  282 ;  Smith's  Stat.  Const.  §  695 ;  Dwariis's 
Const,  of  St. ;  Story's  Com.  Const.  §  194. 

The  only  construction  of  which  article  4  of  the  constitution 
is  capable  is  that  thereby  the  conference  intended  to  secure  to 
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the  people  a  voice  in  the  alteration  of  that  instrument,  and  to 
provide  that  no  such  alteration  be  made  without  the  people's 
assent  emphatically  expressed:  Wells  v.  Bain,  75  Pa.  47 ;  Com. 
V.  Green,  4  Whart.  604. 

When  an  election  is  authorized  by  law,  the  electors  who  rep- 
resent the  state,  or  whole  people,  are  bound  to  attend,  and  if 
they  do  not  can  be  bound  by  the  expression  of  the  will  of  those 
who  do  attend :  Wells  v.  Bain,  75  Pa.  47 ;  Craig  v.  Presbyte- 
rian Church,  88  Pa.  42 ;  County  v.  Johnston,  5  Otto,  359 ;  St. 
Joseph  Township  v.  Rogers,  16  Wal.  644 ;  Carroll  v.  Smith, 
111  U.  S.  666;  People  v.  Wiat,  48  111.  263;  State  v.  Wood- 
ford, 16  Kan.  600 ;  McCreary  on  Elections,  3d  ed.,  §  173 ;  Lamb 
V.  Cain,  129  Ind.  486;  Cora.  v.  Wickersham,  66  Pa.  134. 

The  interpretation  of  this  constitutional  provision  was  a 
proper  subject  for  the  judicial  action  of  the  general  conference. 
From  that  decision  no  appeal  lies,  for  there  is  no  higher  tribu- 
nal in  the  church  and  we  cannot  rejudge  its  decrees :  Watson 
V.  Jones,  13  Wal.  679 ;  Church  v.  Seibert,  8  Pa.  291 ;  McGin- 
nis  v.  Watson,  41  Pa.  10 ;  Harmmon  v.  Dreher,  1  Sp.  Eq.  (S. 
C.)  87 ;  Ferraria  v.  Vasconcelles,  23  111.  466 ;  Greenough  v. 
Greenough,  11  Pa.  489 ;  Wayman  v.  Southard,  10  Wheat.  000 ; 
Cooley's  Const.  Lim.  53,  54;  Park  v.  Boston,  8  Pick.  217; 
Kendall  v.  Inhabitants  of  Kingston,  5  Mass.  524. 

The  true  test  in  this  case  is  "  which  of  these  parties  represent 
a  congregation  in  ecclesiastical  connection  with  the  United 
Brethren  church,  in  proper  succession  to  the  church  of  that 
name  as  it  existed  in  1828,  and  professing  no  doctrine  incon- 
sistent with  a  belief  in  Christ  and  the  brotherhood  of  believers 
in  Him  ?  "  We  confidently  affirm  that  the  application  of  that 
test  must  be  conclusive  in  favor  of  the  appellees  :  McBride  v. 
Porter,  17  Iowa,  211 ;  Presbyterian  Congregation  v.  Johnston, 
1  W.  &  S.  1 ;  McGinnis  v.  Watson,  41  Pa.  9;  Roshi's  Ap.,  69 
Pa.  462 ;  Schnorr's  Ap.,  67  Pa.  138 ;  Means  v.  The  Church,  3 
W.  &  S.  803  ;  App  v.  Lutheran  Congregation,  6  Penn.  201 ; 
White-Lick  Quakers,  89  Ind.  88 ;  Miller  v.  Gable,  2  Denio, 
493 ;  Hale  v.  Everett,  68  N.  H.  70 ;  Chase  v.  Cheney,  58  111. 
609  ;  Gibson  v.  Armstrong,  7  B.  Mon.  481 ;  State  v.  FaiTis,  46 
Mo.  183. 

There  were  no  radical  changes  made  in  the  confession.  Mere 
changes  in  the  expression  were  allowable :  Keyser  v.  Stansifer, 
6  Ohio  Rep.  863 ;  Church  v.  Seibert,  3  Pa.  291. 
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Opinion  by  Mb.  Justice  Williams,  July  19, 1893: 
The  right  to  the  decree  asked  for  in  this  case  depends  on  a 
question  of  ecclesiastical  identity.  The  question  is,  which  of 
the  parties  and  organizations  represented  by  them  is  the  church 
and  society  known  as  the  "  United  Brethren  in  Christ."  The 
society  was  a  unit  prior  to  1889.  It  had  a  system  of  polity 
and  a  creed,  which  were  accepted  throughout  the  whole  church. 
They  had  taken  form  gradually,  with  the  growth  of  the  church, 
from  a  small  beginning  a  hundred  years  or  more  ago,  until  they 
were  reduced  to  form  by  the  general  conference.  This  was 
done,  so  far  as  the  confession  of  faith  is  concerned,  in  1815. 
The  constitution  was  formulated  and  adopted  in  1841.  The 
confession  of  faith  remained  without  any  considerable  change 
for  three  quartei-s  of  a  century.  The  constitution  had  been 
recognized  and  accepted  as  the  fundamental  law  of  the  society 
for  a  half  century.  The  system  of  polity  provided  for  the 
gi'ouping  of  individuals  into  local  congregations  or  churches. 
An  indefinite  number  of  churches  were  grouped  to  form  a  cir- 
cuit. Circuits  were  united  to  make  a  district,  and  these,  held 
together  by  the  denominational  bond,  made  up  the  church. 
The  ecclesiastical  power  of  the  society  was  distributed  through 
a  succession  of  courts  or  tribunals.  The  church  officers  exer- 
cised this  power  in  the  individual  congregation.  In  the  circuit 
it  was  exercised  by  the  quarterly  conference ;  in  the  district, 
by  the  annual  conference ;  and  for  the  whole  society  the  gen- 
eral quadrennial  conference  was  the  supreme  legislative  and 
judicial  body.  Its  confession  of  faith  was  brief,  and  in  its  out- 
lines was  what  may  be  described  as  Christological.  Under 
these  simple  fundamental  rules  of  polity  and  articles  of  faith, 
the  society  had  grown  until,  in  1889,  its  membership  numbered 
over  two  hundred  thousand,  distributed  over  many  states.  It 
had  become  one  of  the  influential  protestant  organizations,  and 
was  the  owner  of  much  valuable  church  property.  The  local 
church  at  Greencastle  was  organized  and  officered  prior  to  1889 
under  the  authority  of  this  united  and  prosperous  society,  and 
was  in  full  connection  with  it.  The  officers  of  this  local  church 
are  the  plaintiffs  in  this  case,  and  they  insist  that,  since  1889, 
as  truly  as  before,  they  have  the  right  to  the  possession  of  the 
house  of  worship  and  the  lands  appurtenant,  belonging  to  the 
church  at  Greencastle. 


Digitized  by  VjOOQlC 


SCHL1CHT£R  et  al.  v.  KEITER  et  al.,  Appellants.     139 
1893.]  Opinion  of  the  Court 

Looking  at  the  position  of  the  defendants,  we  find  that  on 
the  church  records  as  far  back  as  1865  there  is  evidence  to  show 
a  growing  difference  of  opinion  in  regard  to  three  points  of 
polity.  These  were  the  admission  of  lay  representation,  the 
ratio  of  representation  and  the  attitude  of  the  church  towards 
secret  societies. 

The  constitution  of  1841,  art.  2,  sec.  7,  contained  this  provision : 
"  There  shall  be  no  connection  with  secret  combinations."  This 
declaration  was  indefinite.  It  was  susceptible  of  an  interpre- 
tation so  broad  as  to  prohibit  membership  in  the  various  social, 
charitable  and  mutual  aid  societies  that  have  grown  so  rapidly 
in  number  and  in  favor  in  recent  years.  It  might  with  equal, 
if  not  better,  reason  be  construed  as  having  reference  to  un- 
lawful secret  combinations,  and  not  intended  to  interfere  with 
lawful  organizations  whose  advantages  were  restricted  to  their 
own  membership. 

The  attitude  of  those  who  held  to  the  firat  of  these  positions 
was  regarded  by  many  as  imposing  an  unnecessarily  hard  re- 
stiiction  upon  the  freedom  of  action  of  the  individual  members 
of  the  church.  The  sentiment  in  favor  of  increased  liberality 
towards  the  laity,  in  admitting  them  to  participate  in  the  govern- 
ment of  the  society,  and  removing  unnecessary  restrictions  upon 
their  individual  action,  grew  steadily.  Finally,  in  1885,  it  had 
become  so  strong  that  a  decided  majority  of  the  members  of  the 
general  conference  took  action  upon  the  subject.  In  a  carefully 
worded  resolution  they  expressed  their  belief  that  both  the 
creed  and  constitution  could  be  improved  in  clearness  and  full- 
ness of  statement,  and  by  this  means  brought  more  thoroughly 
into  harmony  with  the  views  and  wishes  of  the  church.  This 
was  a  mild  form  of  revision,  and  the  conference  entered  very 
deliberately  upon  it.  The  first  thing  done  was  to  raise  a  com- 
mittee of  thirteen  membei-S'  to  consider  the  subject  and  report. 
After  considerable  deliberation  eleven  members  of  the  com- 
mittee united  in  a  report  setting  forth :  "  It  is  the  sense  and 
belief  of  your  committee  that  the  constitution  as  it  now  stands 
is  not  in  harmony  with  the  present  wishes  of  our  people,  as 
has  been  indicated  in  discussion,  petitions  and  elections,  during 
the  past  year ; "  and  recommending  that  a  commission,  to  con- 
sist of  twenty-seven  members,  including  all  the  bishops  of  the 
church,  should  be  appointed  to  "  consider  our  present  confession 
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of  faith  and  constitution,  and  prepai*e  such  a  form  of  belief,  and 
such  amended  fundamental  rules  for  the  government  of  this 
church  in  the  future  as  will  be  best  adapted,  in  their  judgment, 
to  secure  its  growth  and  efficiency  in  the  work  of  evangelizing 
the  world." 

This  commission  was  made  up  so  as  to  distribute  its  members 
among  the  several  districts  composing  the  society,  and  was  sub- 
jected to  the  following  lines  of  limitation,  viz. :  "  to  preserve 
unchanged  in  substance  the  present  confession  of  faith  so  far 
as  it  is  clear  ....  to  retain  the  present  itinerant  plan  .... 
to  keep  sacred  the  general  usages  and  distinctive  principles  of 
the  church  on  all  great  moral  reforms."  When  the  commission 
should  complete  its  work  of  revision  along  these  nanow  and 
conservative  lines,  it  was  instructed  to  submit  it  to  the  member- 
ship of  the  society  for  approval  or  disapproval,  in  such  manner 
as  to  secure  general  attention  to  it,  and  place  it  in  the  power 
of  every  member  who  would  do  so,  to  express  his  or  her  opinion. 
This  action  was  in  no  sense  revolutionary.  It  did  not  propose 
to  cut  loose  from  any  distinctive  theological  doctrine,  or  from 
the  general  system  of  polity  theretofore  held  by  the  society. 
The  commission  entered  upon  its  work  and  revised  both  the 
confession  of  faith  and  the  constitution,  with  a  view  to  greater 
clearness  and  fullness  of  statement  upon  certain  doctrines ;  and 
greater  liberality  toward  the  membership  in  their  individual 
action  upon  the  subject  of  secret  societies.  Both  documents 
were  put  in  a  more  connected  and  logical  form,  and  were  re- 
lieved from  the  indefiniteness  and  ambiguity  of  expression  out 
of  which  the  differences  of  interpretation  had  arisen. 

The  revised  documents  were  then  submitted  to  the  society 
for  an  expression  for  or  against  their  adoption,  in  lieu  of  the 
constitution  and  confession  then  in  use.  Nearly  three  years 
were  given  for  discussion  and  examination.  At  the  end  of  this 
time  a  vote  was  taken  throughout  the  society.  The  returns 
showed  a  veiy  large  majority  of  the  votes  to  be  in  favor  of  the 
substitution  of  the  revised  forms  for  the  old.  At  the  general 
conference  of  1889  the  commission  reported  its  work,  the  sub- 
mission of  it  to  the  society,  the^votes  given  for  and  against  its 
adoption,  and  submitted  the  whole  to  the  consideration  of  that 
body.  In  this  report  twenty-five  of  its  membei-s  concurred. 
One  bishop  and  one  other  person  dissented  and  submitted  a 
minority  report. 
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The  general  conference  then  referred  the  raajoiity  report  to 
a  special  committee  charged  to  examine  and  report  whether  the 
commission  had  followed  the  instructions  given  to  it,  kept 
within  the  prescribed  limits,  and  submitted  its  plan  of  revision 
to  the  society  in  a  proper  manner.  All  but  two  of  this  com- 
mittee joined  in  a  report  affirming  that  the  commission  had 
acted  with  fidelity,  had  observed  the  limitations  imposed  upon 
their  action,  and  had  submitted  their  work  to  the  membership 
by  whom  it  had  been  approved.  They  therefore  recommended 
that  the  bishops  should  issue  a  proclamation  announcing  the 
adoption  of  the  revised  documents,  and  declaring  them  to  be 
the  confession  of  faith,  and  the  constitution  of  the  Church  of 
the  United  Brethren  in  Christ.  This  report  was  adopted  by 
the  very  decisive  vote  of  110  yeas  to  20  nays.  The  proclama- 
tion was  accordingly  made  and  the  revised  forms  became  there- 
upon, and  thereafter,  the  accepted  and  binding  law  of  the 
church. 

Fifteen  of  the  twenty  who  voted  nay,  Milton  Wright,  a  bish- 
op, being  of  the  number,  withdrew  from  the  general  conference 
at  this  stage  of  the  proceedings,  and  organized  another  general 
conference  at  another  place  in  the  same  city,  and  assumed  to 
be  the  true  general  conference  of  the  whole  church,  and  to 
have  the  rightful  authority  to  manage  and  control  all  the  prop- 
erty, business,  and  work  of  the  church.  The  original  body, 
containing  one  hundred  and  fifteen  members,  kept  on  in  its 
work.  The  new  body  with  fifteen  members  entered  upon  a 
rival  system  of  regulation  and  control.  The  local  congregation 
at  Greencastle  divided  over  the  same  subject.  The  majority 
adhered  to  the  original  or  majority  conference.  A  minority 
followed  the  minority  in  the  conference,  organized  a  new  body, 
and  took  possession  of  the  house  of  worship  and  property  be- 
longing to  the  local  church,  and  excluded  the  majority  there- 
from. The  officer  of  this  new  congregation  at  Greencastle  are 
the  defendants.  The  subject  of  the  litigation  is  the  house  of 
worship  and  other  property  of  the  church  at  that  place.  The 
question  raised  is  which  of  these  parties  is,  or  represents,  the 
Church  of  the  United  Brethren  at  Greencastle  ?  for  to  that  one 
possession  of  this  property  should  be  awarded.  It  appears  that 
the  real  estate  in  question  was  conveyed  to  tinistees  for  the  use 
of  "  The  United  Brethren  in  Christ,"  in  Greencastle,  as  early 
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as  1828,  by  one  John  Dome.  A  church  of  the  United  Breth- 
ren was  organized  prior  to,  or  during  that  year,  which  was  the 
beneficiary  intended  by  the  donor.  It  has  had  a  continuous 
existence  since.  It  was  the  only  organized  society  of  that  name 
in  Greencastle  until  the  withdrawal  of  the  fifteen  members  of 
the  general  conference  in  1889,  followed  by  the  organization 
of  a  new  conference,  and  the  division  of  the  church.  The 
plaintiffs  and  their  predecessors  have  been  in  continuous  pos- 
session for  more  than  sixty  years.  The  prima  facies  of  the  situ- 
ation is  with  them,  and  it  is  incumbent  on  those  who  claim  a 
right  to  dispossess  them  and  hold  the  possession  against  them 
to  show  aflBrmatively  how  and  when  their  title  accrued,  and  that 
it  is  a  good  and  valid  title. 

The  learned  counsel  for  the  defendants  fully  and  clearly 
understood  the  requirement^  of  his  position,  and  put  the  rea- 
sons on  which  he  rested  his  contention  into  seven  propositions. 
The  first  of  these  asserts  the  validity  of  the  constitution  of 
1841.  The  fourth  asserts  the  "  absolute  unchangeability  "  of  the 
fundamental  law  of  the  church,  at  least  as  to  the  confession  of 
faith,  under  that  constitution.  The  second,  third  and  fifth 
deny  the  regularity  and  legality  of  the  action  of  the  confer- 
ences of  1885  and  1889.  The  sixth  affirms  that  the  revision 
made  in  1889  was  so  radical  as  to  be  subversive,  and  to  destroy 
the  identity  of  the  church.  The  seventh  insists  that  the  courts 
have  jurisdiction  to  inquire  into  and  determine  these  questions 
in  order  to  settle  the  title  to  the  real  estate  now  in  controversy. 

It  will  appear  from  what  we  have  already  said  that  we  assent 
to  the  firat  proposition.  Acquiescence  and  use  for  fifty  years 
settled  that  point.  We  are  prepared  to  assent  to  the  seventh 
proposition.  It  is  the  duty  of  the  courts  to  settle  the  question 
of  the  right  to  the  real  estate  conveyed  by  John  Dome  in  trust 
for  the  Church  of  United  Brethren  in  Greencastle. 

The  sixth  proposition  raises  a  question  of  fact.  It  asserts 
that  the  revision  made  a  complete  theological  departure  from 
the  creed  of  the  church  as  it  stood  before  1889.  The  master 
has  found  that  this  is  not  so,  and,  on  the  other  hand,  that  the 
theology  of  the  creed  of  1816  and  that  of  the  revision  are  the 
same  in  every  essential  particular,  differing  only  in  clearness  of 
expression  and  completeness  of  statement.  The  learned  judge 
of  the  court  below  in  an  excellent  opinion  has  concurred  in. 
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and  vindicated  fully,  this  conclusion  of  the  master.  This  ques- 
tion is  therefore  disposed  of,  unless  clear  eiTor  in  the  findings  is 
pointed  out.  We  have  attentively  considered  the  suggestions 
made  to  us  on  this  subject  by  the  appellant;  we  have  examined 
the  old  and  the  revised  confessions ;  we  have  read  the  testi- 
mony of  the  distinguished  theological  experts  who  were  called 
to  testify  as  to  the  alleged  doctrinal  differences,  and  we  are  sat- 
isfied that  the  master  and  the  court  were  right  in  denying  the 
sixth  proposition.  There  has  been  no  substantial  departure 
from  the  ancient  beliefs  of  the  church.  The  revision  is  simply 
a  clear  and  ample  statement  of  the  great  doctrines  that  are  to 
be  found  in  the  creed  of  1815,  or  that  logically  result  from  them. 
The  "  general  usages  and  distinctive  principles  of  the  church'* 
are  preserved.  Identity  in  both  polity  and  creed  are  undis- 
turbed. We  feel  the  more  satisfaction  with  this  conclusion, 
since  it  is  in  harmony  with  that  reached  by  the  court  of  last 
resort  in  matters  of  faith  and  discipline,  within  the  church 
itself,  viz. :  the  general  conference ;  and  with  the  conclusion 
reached  by  a  clear  majority  of  the  entire  membership.  If  the 
question  was  one  of  doctrine  alone,  we  should  feel  inclined  to 
treat  the  decision  of  the  general  conference  as  final,  in  accord- 
ance with  the  rule  laid  down  in  several  cases,  among  which 
are  App  v.  The  Lutheran  Congregation,  6  Pa.  201 ;  German 
Reformed  Church  v.  Seibert,  3  Pa.  282 ;  McGiunis  v.  Watson 
et  al.,  41  Pa.  9. 

Two  of  the  questions  raised  by  the  defendants'  propositions 
remain  to  be  briefly  considered:  (1)  Was  the  confession  of 
faith  absolutely  unchangeable  under  the  constitution  of  1841  ? 
(2)  If  not,  was  the  change  made  in  1889  so  made  as  to  have 
a  binding  force  upon  the  church  ?  The  appellants'  argument 
upon  the  first  of  these  questions  rests  on  sec.  4  of  art.  2  of  the 
constitution  of  1841.  It  is  as  follows :  "  Sec.  4.  No  rule  or 
ordinance  shall  at  any  time  be  passed  to  change  or  do  away 
with  the  confession  of  faith  as  it  now  stands  nor  to  destroy  the 
itinerant  plan."  This  provision  is  not  to  receive  a  technical 
interpretation,  but  is  to  be  construed  in  the  light  which  the 
whole  instrument  throws  upon  it,  and  so  as  to  advance  the 
interests  of  the  church  and  promote  its  objects.  Monongahela 
Nav.  Co.  V.  Coons,  6  W.  &  S.  114 ;  Commonwealth  v,  Clark, 
7  W.  &  S.  127 ;  Commonwealth  v.  Hartman,  17  Pa.  119 ;  Corn- 
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monwealth  v.  Maxwell,  27  Pa.  444.  The  purpose  and  effect  of 
sec.  4,  when  so  construed,  is  not  to  prohibit  changes  in  the  con- 
fession of  faith  that  are  in  the  interest  of  clearness  of  expres- 
sion, or  fullness  of  statement,  of  the  accepted  doctrines  of  the 
church,  but  to  prevent  changes  in  the  doctrines  to  which  the 
church  was  committed.  The  provision  was  not  intended  as  an 
impassable  barrier  thrown  in  the  way  of  improvement  of  all 
sorts,  but  as  a  protection  against  the  introduction  of  heretical 
doctrine,  destructive  of  the  distinctive  theological  chai-acter  of 
the  church.  It  follows  that  the  changes  made  in  1889  were 
not  within  the  prohibition  of  this  section,  since  they  are  shown 
to  be  changes  in  statement  in  the  interest  of  clearness  and  com- 
pleteness of  declaration  of  belief  in  the  doctrines  actually  held 
by  the  church,  and  which  are  found  less  fully  stated  in  the  con- 
fession prepared  in  1845. 

The  contention  of  the  appellant  upon  this  subject  fails,  there- 
fore, for  this  reason :  The  confession  of  faith  was  not  "  abso- 
lutely unchangeable  "  in  its  manner  of  expressing  the  doctrines 
held  by  the  church.  It  was  unchangeable  so  far  as  relates  to 
the  distinctive  doctrines  or  principles  actually  embodied  in  it. 

We  come  finally  to  inquire  whether  the  proceedings  of  the 
conference,  and  the  commission,  and  the  expression  of  assent 
and  dissent  by  the  society,  are  substantially  in  harmony  with 
the  provision  of  the  constitution  of  1841  that  authorized  changes 
on  the  request  of  two  thirds  of  the  whole  society.  The  exact 
words  of  the  provision  arc  :  "  There  shall  be  no  alteration  of 
the  foregoing  constitution  unless  by  the  request  of  two  thirds 
of  the  whole  society."  Alterations  are  not  forbidden,  but  as 
the  constitution  is  the  fundamental  law  of  the  whole  society,  it 
is  proper  that  it  should  be  changed  only  by  the  action  or  assent 
of  the  body  affected  by  it.  But  there  are  two  requirements  to 
a  lawful  alteration  ;  the  action  of  the  society,  and  the  action  of 
its  highest  church  judicatory.  The  action  of  the  first  must  be 
formulated  and  declared  by  the  last ;  which  body — the  popular 
one  described  as  the  society,  or  the  ecclesiastical  body  called 
the  genei-al  conference — shall  originate  the  alteration,  is  not 
prescribed.  The  proposition  may  therefore  come  from  either. 
The  bishops  and  clergy  who  make  up  so  largely  the  membership 
of  the  conference  are,  by  reason  of  their  constant  attention  to 
religious  and  theological  subjects,  and  the  working  of  tlie  ma- 
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chinery  of  the  church,  peculiarly  qualified  to  lead  the  thought 
of  the  church  on  all  such  subjects.  It  is  not  desirable,  nor  is 
it  necessary,  under  the  provision  we  are  considering,  that  they 
should  sit  with  folded  hands  waiting  to  be  addressed  by  the 
society  on  any  subject  of  denominational  or  religious  impor- 
tance. They  may,  and  it  is  clearly  their  duty  to,  direct  atten- 
tion to  any  given  subject.  The}*  may  urge  its  consideration, 
and  counsel  speedy  action,  but  they  cannot  make  the  change 
that  is  needed.  The  society  must  move.  The  word  employed 
is  **^  i*equest ; "  but  how  or  when,  in  the  course  of  procedure,  the 
request  must  be  made,  is  not  stated.  It  may  therefore  be  in 
any  manner  that  expresses  the  desire  of  the  society,  and  at  any 
time  befoi-e  the  final  act  of  the  conference.  The  only  thing 
that  can  be  positively  affirmed  as  to  its  character  is  that  it 
must  express  the  wisli  of  the  society.  In  the  present  case  ac- 
tion by  the  conference  preceded  and  followed  the  expressed 
wish  of  the  membei"ship.  That  which  preceded  suggested  the 
desirability  of  certain  changes  and  reduced  them  to  form  for 
the  examination  and  action  of  the  society.  That  which  fol- 
lowed, rested  on  the  expressed  wish  of  the  society  in  regard  to 
the  proposed  changes,  and  carried  it  into  effect.  The  whole 
society  was  taken  into  council  by  the  conference.  Its  wish  was 
asked  and  its  answer  received.  The  enrolled  membei-ship  at 
that  time  was  something  over  two  hundred  thousand.  Of 
this  number  51,070  signified  their  desire  for  the  proposed  change 
by  an  affirmative  vote.  Those  voting  against  the  acceptance 
of  the  revision  were  only  3310.  Those  who  preferred  another 
mode  of  proceeding  than  that  which  had  been  taken,  and  peti- 
tioned the  general  conference  accordingly,  were  16,187.  The 
total  number  of  those  who  expressed  themselves  upon  the  sub* 
ject  was  70,567.  This  was  more  than  one  third  of  the  enrolled 
membership.  How  many  of  those  who  made  no  response  to 
the  request  of  the  conference  for  an  expression  of  opinion  were 
old  and  feeble,  how  many  were  young  and  immature,  how  many 
were  wholly  indifferent  to  the  subject,  we  have  no  means  for 
estimating. 

It  is  said  that  some  refrained  from  voting  because  of  objec- 
tion to  the  proposed  revision,  or  the  mode  of  proceeding  to  as- 
certain the  wish  of  the  society.     If  so  it  was  an  inefifectual 
kiad  of  opposition.    In  all  elections  the  non-voting  must  be 
Vol.  clvi — 10 
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counted  as  willing  to  be  bound  by  the  action  of  the  majority 
of  those  who  vote.  Any  other  rule  would  lead  to  interminable 
trouble  and  uncertainty :  Craig  v.  The  Presbyterian  Church, 
88  Pa.  42.  In  elections  under  the  laws  of  the  states  or  the 
United  States  this  has  never  been  doubted.  In  parliamentary 
bodies  the  same  thing  is  true,  unless  the  rules  of  such  body  re- 
quire that  a  quorum  of  the  membership  shall  participate.  In 
that  case  it  is  a  majority  of  the  required  quorum,  not  of  the 
whole  body,  that  is  necessary  to  the  validity  of  any  proposed 
action.  A  majority  consists  of  more  than  one  half  of  those  who 
vote  at  a  given  election,  not  of  those  who  might  have  voted, 
but  did  not  vote;  for  we  have  no  machinery  for  ascertaining  the 
number  of  the  latter  class,  and  we  should  find  it  still  more  dif- 
ficult to  determine  on  what  side  they  should  be  counted.  It  is 
true  that  the  voting  in  this  case  was  not  done  under  the  au- 
thority of  any  general  law  of  the  church,  and  that  it  is  not  to 
be  treated  in  all  respects  as  an  election.  It  was  in  its  object 
and  results  a  mere  expi-ession  of  the  individual  preference, 
wish  or  request,  of  the  voter.  If  any  of  the  members  of  the 
society  felt  that  they  had  no  wish  or  request  to  express  on  the 
subject,  it  was  proper  for  such  pei-sons  to  say  so  by  refraining 
from  any  expression  in  answer  to  the  request  of  the  general 
conference.  But  if  a  positive  pi-eference  was  felt,  it  was  the 
privilege,  if  not  the  duty,  of  the  member  entertaining  such  pref- 
erence to  express  it,  for  the  information  and  guidance  of  the 
highest  ecclesiastical  tribunal  in  the  society.  To  one  looking 
at  this  subject  from,  the  standpoint  of  a  disinterested  spectator, 
it  would  really  seenfi  as  though  courtesy  towards  the  growing 
body  of  the  denomination,  love  for  the  church,  and  zeal  for  it8 
prosperity  and  peace,  alike  required  those  who  opposed  revision 
to  say  so  squarely  on  all  suitable  occasions,  with  voice  and 
vote.  The  inference  is  a  natuml  one  that  those  who  did  not  op- 
pose were  either  favorable  or  indifferent  to  the  proposed  change. 

Our  conclusions  on  the  whole  case  are  as  follows :  This  so- 
ciety had  a  constitution  and  a  confession  of  faith  prior  to  1889, 
which  established  both  the  polity  and  the  creed  of  the  church 
beyond  question  "  so  far  as  they  were  clear  "  and  complete  in 
expression.  ./ . 

The  general  conference  suggested  revision  of  both  documents^- 
not  for  the  introduction  of  new  or  heretical  doctrine,  but  in  the 
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interest  of  clearness  and  fullness  of  declaration  of  the  actual 
belief  of  the  society ;  and  for  the  removal  of  ambiguity  and  un- 
certainty from  the  written  documents. 

The  "  whole  society  "  was  asked  in  a  regular  and  proper  man- 
ner, to  express  its  preference  or  wish  upon  the  adoption  or 
rejection  of  the  revision  proposed.  An  ample  time  for  consid- 
eration and  decision  was  afforded  them,  and  a  suitable  system 
provided  for  gathering  up  the  result  of  the  wishes  and  prefer- 
ences to  be  expressed. 

A  very  large  majority  of  those  who  expressed  any  wish  on 
the  subject  favored  the  revision  proposed.  In  conformity  with 
the  request  or  wish  of  the  society,  the  general  conference  of 
1889,  by  proclamation  made  by  the  bishops  of  the  church,  un- 
der its  direction,  declared  the  fact  that,  by  the  concurrent  ac- 
tion of  the  society  and  the  general  conference,  the  revised 
constitution  and  confession  of  faith  had  been  adopted,  and  were 
to  be  accepted  as  the  constitution  and  creed  of  the  society. 
This  general  conference  and  the  churches  adhering  to  it  are  the 
Church  and  Society  of  tlie  United  Brethren  in  Christ  as  fully  to 
all  intents  and  purposes  as  they  were  prior  to  1889. 

Those  who  withdrew  from  the  conference  of  1889  and  or- 
ganized another  conference,  together  with  those  who  adhere  to 
them,  while  they  may  be  in  theological  belief  and  religious  ob- 
servances identical  with  the  body  from  which  they  withdrew, 
are  ecclesiastically  distinct,  as  a  result  of  their  own  acts,  and 
they  have  no  title  to  the  propeity  held  by  the  society  prior  to 
1889. 

The  plaintiffs  are  therefore  entitled  to  the  relief  prayed  for, 
and  provided  by  the  decree  appealed  from,  and  the  decree  is 
now  affirmed.     The  appellants  to  pay  the  costs  of  this  appeal. 
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that  defendant  stole  thfi  money  while  the  original  of  the  photograph  oc- 
cupied the  attention  of  the  bank  officer. 

Argued  March  9, 1898.  Appeal,  No.  317,  Jan.  T.,  1898,  by 
defeDdant,  Wallie  Connors,  from  judgment  of  O.  and  T.  North- 
ampton Co.,  June  T.,  1892,  No.  85,  on  verdict  for  Commonwealth. 
Before  Stebrett,  C.  J.,  Green,  Williams,  McCollijm  and 
Thompson,  JJ. 

Indictment  for  larceny  *of  notes  ivom  bank. 

At  the  trial,  before  Rebdeb,  J.,  there  was  evidence  that 
defendant  went  into  the  Easton  National  Bank  on  July  21, 
1892,  and,  while  two  of  his  confederates  engaged  the  attention 
of  the  bank  ofBcer,  slipped  into  the  vault  and  stole  a  package 
of  notes  amounting  to  $4,000.  One  of  his  confederates  was 
never  found  nor  identified.  The  other  was  asceiiiained  to  be  a 
man  by  the  name  of  Joseph  Howard,  who  was  subsequently 
tried  and  convicted  of  a  similar  offence  at  Lewisburg.  One  of 
the  bank  clerks,  who  had  seen  Howard  in  the  Easton  bank, 
went  to  Lewisburg  and  saw  him  at  his  trial,  and  identified  him 
as  the  prisoner's  confederate  in  the  Easton  robbery.  One  of 
the  witnesses  saw  the  photograph  of  defendant  in  the  rogue's 
gallery  in  Phila.  directly  after  the  robbery. 

The  commonwealth  offered  in  evidence  a  photograph  marked 
exhibit  No.  2.  to  be  taken  in  connection  with  the  testimony 
of  other  witnesses,  that  it  is  a  correct  picture  of  the  man  who 
was  in  the  Easton  National  Bank  talking  to  Bixler,  whom  they 
subsequently  recognized  at  Lewisburg. 

Exhibit  No.  2  is  objected  to  because  that  is  a  part  of  other 
mattei'S  appearing  on  the  same  paper,  and  also  because  there  is 
no  evidence  that  exhibit  No.  2  is  a  photograph  of  the  person 
who  was  in  the  bank  upon  the  21st  of  July,  1891,  and  spoke  to 
Harry  Bixler,  and  that  the  likeness,  exhibit  No.  2,  is  not  evi- 
dence of  the  fact  of  the  identity  of  that  person,  and  the  picture 
offered  in  evidence  ;  that  it  is  i^es  inter  alios  acta ;  and  that  it 
is  not  part  of  the  res  gestae  ;  and  that  it  does  not  illustrate  any 
fact  as  to  the  identity  of  the  defendant  being  the  person  who 
was  in  the  bank  on  the  21st  of  July.  ' 

By  the  Court :  If  the  offer  is  limited  to  the  picture  alone,  so 
that  the  jury  cannot  see  the  printed  matter  connected  with  it, 
then  the  objection  is  overruled'     Exception.  [6] 
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A  photograph  of  defendant  was  also  given  in  evidence,  under 
objection  and  exception.  [4] 

The  court  charged  in  part  as  follows  : 

"  On  the  21st  day  of  July  last,  one  of  the  clerks,  the  teller 
of  the  Easton  National  Bank,  removed  from  the  safe  which  was 
inside  of  the  vaults  of  that  institution  a  large  package  of  money 
consisting  of  one  and  two  dollar  bills,  and  amounting  to  $4,000. 
He  put  it  upon  a  shelf  in  that  vault,  and  some  time  during 
the  morning  went  to  that  package  of  notes  and  handled  it,  and 
saw  and  knew  that  it  was  there  at  that  time.  Some  hours 
later,  when  he  entered  the  vault,  the  package  was  gone.  The 
precise  time  that  it  was  taken  nobody  knew ;  how  it  was  taken 
nobody  saw.  They  do,  however,  declare  that,  at  an  hour  when 
the  clerical  force  at  the  bank  is  the  most  reduced,  at  a  time 
when  there  were  but  two  clerks  in  the  bank,  a  man  came  into 
the  ofBce  of  the  bank,  with  tread  so  noiseless  upon  the  hard 
tile  flooring  in  that  institution  as  to  lead  them  to  believe  that 
he  had  on  felt  shoes  or  shoes  with  rubber  soles. 

^  He  passed  over  in  the  direction  of  where  the  desk  is  placed  for 
the  convenience  of  the  patrons  of  tlie  bank,  and  which  was  also 
in  the  dii-ection  of  the  cashier's  room,  from  which  there  was  a 
door  leading  into  the  interior  of  the  banking  office,  and  in  close 
proximity  to  the  door  of  the  vault,  and  disappeared.  Neither 
of  the  bank  clerks  saw  him  afterward  when  he  left  the  bank. 

*^  Immediately  after  this  person  came  into  the  banking  house, 
two  other  persons  came  in,  one  of  them  going  to  the  teller's 
office  and  handing  the  teller  a  roll  of  bills,  and  said,  *  Here  are 
•80  with  which  I  want  to  pay  a  note  which  is  coming  due.' 
The  teller  and  he  had  some  conversation  about  the  custom  of 
the  bank.  In  the  meahtime  the  teller  started  to  count  the 
money,  which  was  inclosed  with  a  paper  band,  upon  which,  in 
ink,  were  the  figures  *  $80,'  and  said  to  that  individual,  *  There 
are  not  $80  here.' 

**  [While  the  teller's  attention  was  attmcted  by  the  conver- 
sation in  proving  to  this  man  that  he  was  mistaken  in  the 
amount  of  money  which  was  contained  in  the  roll,  the  other 
man  engaged  the  attention  of  the  other  clerk  by  asking  of  him 
information  in  regard  to  the  Bixler  family,  whom  he  believed 
were  entitled  to  a  certain  sum  of  money  coming  from  somebody 
somewhere  on  the  other  side  of  the  ocean.     While  these  two 
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men  were  engaged  in  conversation  with  the  two  clerks,  a  cus- 
tomer of  the  bank,  Mr.  Mayer,  came  in ;]  [7]  and,  as  be  came 
into  the  door,  he  sayrf,  a  man  came  toward  him,  his  coat  was  but- 
toned up  and  was  puffed  out,  and  as  he  got  near  the  door  lead- 
ing to  the  street  he  gave  a  little  cough,  upon  which  the  other 
two  men  turned  from  the  desks  at  which  they  were  engaged  in 
conversation  with  the  clerks,  and  they  all  went  out. 

**  [The  commonwealth  claims  that  these  men  were  not  stran- 
gers to  each  other,  but  that  they  had  been  together  at  different 
points  that  morning ;  that  they  rode  together  in  a  carriage  to 
Easton,  and  that  afterwards  they  left  Easton  together.  Do 
you  believe  these  facts  ?  If  you  do  you  are  warranted  in,  and 
almost  irresistibly  led  to,  the  conclusion  that  these  men  were  at 
that  bank  on  that  morning  for  no  legitimate  purpose ;  and  if 
they  were  there  for  no  legitimate  purpose,  what  purpose  could 
they  have  been  there  for  other  than  the  perpetration  of  the 
crime  which  the  commonwealth  alleges  was  committed,  if  you 
believe  that  there  was  such  a  crime  committed.  I  say  that^ 
if  you  believe  the  commonwealth's  testimony  that  these  three 
men  that  were  in  that  bank  that  morning,  apparently  strangers, 
there  each  for  a  different  purpose,  were  the  three  men  who 
met  upon  the  road  between  here  and  Bath,  and  who  were 
brought  to  Easton  in  the  same  conveyance,  who  went  to  the 
bank  separateljs  and  who  afterward  met  again  and  were  driven 
out  of  town ;  and  if  you  believe  they  were  the  men  who  took 
the  cars  together  at  Treichler's  Station,  I  say  you  are  almost 
led  to  the  irresistible  conclusion  that  they  were  the  men  who 
perpetrated  the  crime,  if  you  believe  the  crime  was  commit- 
ted.] [8]  .  .  .  . 

"  [You  will  take  into  consideration  the  testimony  of  the 
peraons  near  Bath,  who  testified  that,  at  a  certain  point  after 
the  carriage  had  left  Bath,  on  this  road  toward  Easton  or 
toward  Newburg,  this  defendant  got  into  the  carriage ;  and  you 
will  take  into  considemtion  the  testimony  of  Mr.  Vreeland  who 
passed  the  carriage  upon  the  road,  and  who  testifies  that  he 
thinks  this  defendant  was  in  the  carriage ;  you  will  take  into 
consideration  the  testimony  of  other  witnesses,  I  do  not  recall 
them,  but  I  think  there  are  one  or  two  others  who  testify  that 
they  met  the  carriage,  and  that  they  also — It  was  the  other  man, 
the  man  with  the  whiskers  and  not  the  defendant  who  was 


Digitized  by  VjOOQlC 


COMMONWEALTH  v.  CONNORS,  Appellaat.  151 

1893.]  Cliarge  of  Courtr-OpiDion  of  the  Court. 

identified  by  Mrs.  Seems,  of  Bath,  as  the  person  who  got  into 
the  carriage  after  it  left  Bath.  I  was  mistaken  in  saying  the 
defendant  was  identified  as  the  person  seen  to  get  into  the  car- 
riage at  a  point  near  Bath.]  "  [9] 

Verdict,  guilty.     Defendant  appealed. 

JErrors  assigned  were,  among  others,  (4, 5)  ruling  on  evidence  ; 
(7-9)  instructions ;  quoting  instructions  and  bills  of  exceptions, 
but  not  evidence. 

Pennell  C.  Evans^  James  W.  Fox  with  him,  for  appellant, 
cited :  Ebom  v.  Zimpelman,  26  Am.  R.  315 ;  Marcy  v.  Barnes, 
16  Gray,  161 ;  Blair  v.  Pelham,  118  Mass.  420 ;  Udderaook  v. 
Com.,  76  Pa.  840 ;  Cowley  v.  People,  83  N.  Y.  479 ;  Rice  on 
Evidence,  §  459. 

W.  S.  Kirhpatrick^  J.  Davis  Brodheady  district  attorney,  and 
Henry  W.  Scott  with  him,  for  apppellee,  cited:  Johnston  v. 
Com.,  85  Pa.  54 ;  Bonner  v.  Herrick,  99  Pa.  220 ;  McKnight  v. 
Matthews,  10  Cent.  R.  287. 

Pee  Curiam,  July  19,  1893: 

The  prisoner  was  jointly  indicted  with  two  others  for  the 
larceny  of  $4,000  from  the  Easton  National  Bank,  but  for  rea- 
sons satisfactory  to  the  commonwealth  he  alone  put  upon  trial. 
One  of  the  others — Joseph  Howard,  with  sevei-al  aliases — had 
theretofore  been  convicted  and  was  then  under  sentence  in  the 
Eastern  Penitentiary  for  stealing  $14,000  from  a  bank  in  Lewis- 
burg. 

It  was  claimed  by  the  commonwealth,  and  the  evidence  tend- 
ed to  prove,  that  the  prisoner  was  one  of  a  band  of  professional 
thieves  and  burglars  by  whom  the  crime  charged  in  the  indict- 
ment was  adroitly  planned  and  executed  with  the  view  of  avoid- 
ing detection. 

An  examination  of  the  record  with  special  reference  to  the 
specifications  of  error,  fails  to  disclose  any  error,  either  in  the 
admission  or  rejection  of  evidence,  or  in  the  charge  of  the  court, 
that  requires  a  reversal  of  the  judgment.  The  photographic 
exhibits  complained  of  in  several  of  the  specificatiomi  were 
neither  incompetent  nor  irrelevant.     They  tended,  in  connec* 
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tion  with  other  testimony,  to  identify  the  prisoner  and  connect 
him  with  the  commission  of  the  crime. 

Neither  of  the  specifications  is  sustained. 

Judgment  affirmed. 


156       152  Hall  et  al.,  Appellants,  v.  Vanderpool. 

I  156         152     Discontinuance— Discretion-^Review. 

\  f215        496i     xhe  allowance  or  refusal  of  a  discontinuance  is  within  the  discretion  of 
the  court  below,  and  is  not  reviewable  by  the  Supreme  Court. 

Evidence — Withholding  testimony — Charge  qf  court 

Where  evidence  which  would  properly  be  part  of  a  case,  is  within  the 
control  of  the  party  whose  interest  it  would  natuiully  be  to  produce  it,  and 
without  satisfactory  explanation  he  fails  to  do  so,  the  jury  may  di*aw  an 
inference  that  it  would  be  unfavorable  to  him.  In  such  a  case  the  Su- 
preme Court  will  not  reverse,  because  the  trial  judge  used  the  word  **  pre- 
sumption "  instead  of  **  inference/'  if  the  remainder  of  the  charge  shows 
that  he  did  not  intend  to  give  binding  instructions. 

Execution — In  terpleader. 

The  sheriff  had  in  his  hands  two  wnts  of  execution,  the  first  in  favor  of 
D.  H.  Crimmins  against  Nelson  Vanderpool  and  Wairen  Hall,  and  the 
second  in  favor  of  Martin  Vanderpool  against  Nelson  Vanderpool.  He 
levied  upon  personal  property  found  in  possession  of  Nelson  Vanderpool 
on  both  wints  at  the  same  time.  Wan*en  Hall  and  Eunice  Hall  claimed 
all  the  propei-ty.  Held,  that  as  long  as  the  claim  of  Eunice  Hall  was  un- 
determined, the  sheriff  had  a  right  to  an  interpleader. 

Successive  executions— Fraud — Priority  qf  lien. 

Where  Qve  successive  plurics  fi.  fa.'s  have  been  issued  duiing  a  period 
of  nearly  two  years,  and  not  in  good  faith,  but  to  protect  the  debtor's  prop- 
erty from  other  creditors,  the  last  writ  will  lose  its  priority  over  earlier 
writs  of  other  creditors. 

Argued  March  14,  1893.  Appeal,  No.  37,  Jan.  T.,  1893,  by 
plaintiffs,  Eunice  Hall  and  Warren  Hall,  from  judgment  of 
C.  P.  Bradford  Co.,  May  T.,  1891,  No.  44^  on  verdict  for 
defendant,  Maitin  Vanderpool.  Before  Gkeen,  Williams, 
Mitchell,  Dean  and  Thompson,  JJ. 

Sheriff's  interpleader. 

From  the  record  it  appeared  that,  on  Dec.  1,  1890,  D.  H. 
Crimmins  issued  a  fifth  pluries  writ  of  fi.  fa.  against  Nelson 
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Vanderpool  and  Warren  Hall.  Every  preceding  execution  on 
the  judgment  had  been  returned  by  the  sheriff,  not  executed, 
and  without  levy.  On  Dec.  6, 1890,  Martin  Vanderpool  issued 
an  execution  against  Nelson  Vanderpool  and  placed  the  writ 
in  the  sheriff's  hands  on  the  same  day.  The  sheriff  levied  on 
personal  property  found  in  possession  of  Nelson  Vanderpool  on 
both  writs  at  the  same  time.  Warren  Hall,  Eunice  Hall,  his 
wife,  and  John  Holmes  claimed  all  the  property.  The  sheriff 
sold  the  property  on  the  Crimmins  writ  as  the  property  of 
Warren  Hall,  defendant  and  claimant,  to  John  Crimmins  for 
♦274.48,  and  delivered  the  same  to  the  purchaser.  He  adjourn- 
ed the  sale  as  to  Nelson  Vanderpool.  The  court  ordered  a 
feigned  issue ;  that  WaiTen  and  Eunice  Hall  be  plaintiffs  and 
Martin  Vanderpool  defendant ;  that  plaintiffs  file  a  bond  in 
the  sum  of  $1,000  and  a  declaration  ;  and  that  defendant  plead, 
etc.  Plaintiffs  filed  no  bond.  The  court  then  ordered  the 
sheriff  to  proceed  and  sell  the  property  and  bring  the  money 
into  court,  and  that  plaintiffs  be  barred  from  any  action  against 
him.  On  the  same  day  plaintiffs  filed  a  declaration.  The 
sheriff  sold  Nelson  Vanderpool's  interest  in  the  property  to 
Martin  Vandeipool  for  $2.30,  and  applied  the  money  on  costs. 
A  plea  was  filed  and  the  case  put  on  the  trial  list.  Plaintiffs 
then  asked  and  procured  a  rule  to  show  cause  why  they  should 
not  be  allowed  to  discontinue  the  case,  because  (1)  they 
claimed  no  interest  in  the  fund,  (2)  they  claimed  no  titl?  to 
the  property  when  the  sheriff  sold  it  to  luise  the  fund.  The 
couit  discharged  this  rule.  [1] 
Mrs.  Hall  claimed  title  by  deed  from  Nelson  Vanderpool. 
The  court  charged  in  part  as  follows,  by  Peck,  P.  J. : 
"  There  are  no  witnesses  to  this  transaction  as  to  the  trans- 
fer of  this  property,  as  I  recollect,  except  Warren  Hall  and  his 
wife,  Eunice  Hall.  Nor  do  I  know  that  any  person  was  present 
except  Nelson  Vanderpool.  Nelson  Vanderpool  must  have 
known  about  it,  because  he  signed  the  papers,  he  executed  the 
deed.  For  some  reason  Nelson  Vanderpool  has  not  been  called, 
and  we  think  it  our  duty  to  state  to  you  that  when  a  party  to 
a  transaction  has  not  been  called,  who  has  knowledge  of  the 
transaction,  and  he  is  not  called  by  the  party  interested  to  prove 
just  what  the  transaction  was,  the  presumption  is  that  he  would 
not  have  supported  the  evidence  of  the  transaction  as  claimed 
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by  the  party  claiming  it ;  or  in  other  words,  that  Nelson  Van- 
derpool  would  not  have  supported  the  evidence  as  claimed  by 
Eunice  Hall  and  Wan-en  Hall."  [4] 

Defendant's  points  were  among  others  as  follows  : 

"  2.  D.  H.  Crimmins  having  issued  his  writ  against  Nelson 
Vanderpool  and  Warren  Hall,  and  Martin  Vandeipool  having 
issued  his  writ  against  Nelson  Vanderpool,  which  makes  differ- 
ent plaintiffs  and  different  defendants,  and  the  fact  that  the 
same  property  was  levied  upon  by  the  sheriff  in  both  writs,  and 
that  Warren  Hall  claimed  the  property  as  his,  and  that  Martin 
Vanderpool  claimed  it  was  Nelson  Vanderpool's,  was  not  suffi- 
cient to  warrant  the  sheriff  in  asking  for  an  interpleader  or  the 
court  to  grant  it,  and  these  proceedings  must  be  quashed  and 
dismissed."     Refused.  [2] 

"  3.  That  the  writ  of  D.  H.  Crimmins  was  first  in  the  sher- 
iff's hands,  was  the  first  lien  and  would  take  the  money  until 
satisfied,  whether  the  property  was  Vanderpool's  or  Hall's,  and 
hence  the  sheriff  had  no  ground  for  asking  for  an  interpleader, 
and  these  proceedings  must  be  dismissed."     Refused.  [3] 

Verdict  and  judgment  for  defendant.     Plaintiffs  appealed. 

Errors  assigned  were,  (1)  order  discharging  rule  for  discon- 
tinuance ;  (2-4)  instructions,  quoting  them. 

D.  0,  De  WitU  Wm,  Maxwell  with  him,  for  appellants,  cited : 
Bain  v.  Funk,  61  Pa.  185 ;  Zacharias  v.-  Totton,  90  Pa.  290 ; 
Day  V.  Carr,  7  Exch.  883  ;  Phillips  v.  Reagan,  76  Pa.  381  ;  1 
T.  &  H.  Pr.,  6th  ed.,  §  1136. 

James  Wood^  for  appellee,  cited,  on  question  of  discontinu- 
ance :  Mechanics'  Bank  of  Phila.  v.  Fisher,  1  Rawle,  346 ; 
Schuylkill  Bank  v.  Macalester,  6  W.  &  S.  149  ;  Evans's  Admr. 
V.  Clover,  1  Gr.  164 ;  on  question  of  awarding  an  issue :  Ev- 
ans's Admr.  v.  Clover,  1  Gr.  169 ;  Bain  v.  Funk,  61  Pa.  185 ; 
Weir  V.  Hale,  3  W.  &  S.  285  ;  Earl's  Ap.,  13  Pa.  483  ;  Truitt 
Bros.  &  Co.  V.  Ludwig,  Kneedler  &  Co.,  26  Pa.  145 ;  on  the 
withholding  of  evidence  :  Fowler  v.  Sergeant,  1  Gr.  358;  Frick 
V.  Barbour,  64  Pa.  121. 

Opinion  by  Mr.  Justice  Mitchell,  July  19, 1893 : 

A  discontinuance  is  in  strict  law  only  by  leave  of  the  court. 
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While  we  do  not  see  any  injury  that  would  have  resulted  to 
any  of  the  parties  from  a  discontinuance  of  the  feigned  issue  in 
this  case,  its  allowance  was  in  the  discretion  of  the  court  below, 
and  is  not  reviewable  here. 

The  plain tiflPs  second  point  was  properly  refused,  as  it  failed 
to  include  in  its  statement  of  facts,  the  claim  of  Eunice  Hall  to 
the  property,  which  was  the  most  important  claim  on  which  the 
sheriff  based  his  application  for  an  interpleader.  While  her 
claim  was  existing  and  undetermined,  the  interpleader  could 
not  be  quashed  as  the  point  requested. 

The  third  point  was  also  properly  refused  for  the  same  rea- 
son, and  also  because  the  priority  of  the  Crimmins  fi.  fa.  against 
both  Hall  and  Vanderpool  did  not  necessarily  entitle  it  to  the 
money,  without  regard  to  which  of  them  the  property  belonged 
to.  The  Crimmins  writ  was  a  fifth  pluries  fi.  fa.  (not  plus  fi. 
fa.  as  the  local  usage  seems  incorrectly  to  call  it),  and  it  was 
charged  that  these  successive  executions  had  been  issued  and 
held  open  without  levy  for  nearly  two  years,  not  in  good  faith 
but  to  pix)tect  the  debtor's  property  from  other  creditors.  If 
that  was  established,  then  the  defendant's  writ  though  later  in 
date  would  have  taken  precedence,  as  the  learned  judge  charged 
in  his  answer  to  plaintiff's  first  point. 

The  fourth  assignment  is  perhaps  the  most  important,  for 
while  the  rule  invoked  by  the  learned  judge  is  well  established, 
yet  the  terms  in  which  he  laid  it  down  were  somewhat  broad. 
It  was  thus  stated  by  Chief  Justice  Thompson,  in  Frick  v. 
Barbour,  64  Pa.  120:  The  evidence  in  a  case  "often  consists 
in  what  is  not  proved  as  well  as  what  is  proved.  Where  vdth- 
holding  testimony  raises  a  violent  presumption  that  a  fact  not 
clearly  proved  or  disproved  exists,  it  is  not  error  to  allude  to 
the  fact  of  withholding,  as  a  circumstance  strengthening  the 
proof."  Fully  expressed,  it  is  this :  where  evidence  which 
would  properly  be  part  of  a  case,  is  within  the  control  of  the 
party  whose  interest  it  would  naturally  be  to  produce  it,  and, 
without  satisfactory  explanation,  he  fails  to  do  so,  the  jury 
may  draw  an  inference  that  it  would  be  unfavorable  to  him. 
It  is  an  inference  of  fact,  not  a  presumption  of  law.  But  though 
the  learned  judge  used  the  word  presumption,  we  do  not  think 
it  wad  intended  to  be  a  binding  instruction  or  that  the  jury 
could  liave  so  considered  it.     Presumption,  it  will  be  observed^ 
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was  the  word  that  Chief  Justice  Thompson  used  in  stating  the 
rule,  but  the  context  shows  in  his  opinion,  as  the  circumstances 
do  in  the  learned  judge's  charge  here,  that  it  was  used  in  the 
sense  of  an  inference  which  the  juiy  were  at  liberty  to  draw. 
The  plaintiff,  Mrs.  Hall,  was  a  daughter  of  Nelson  Vanderpool, 
and  was  claiming  the  property  levied  on  as  hers  by  transfer 
from  her  father ;  the  defendant  was  a  creditor  of  Nelson  Van- 
derpool, who  was  resisting  the  claim  on  the  ground  that  the 
alleged  transfer  was  not  made  at  the  time  it  professed  to  have 
been,  and  was  fraudulent  in  law  if  not  in  fact.  Under  those 
circumstances  Vanderpool  was  of  coui-se  a  most  important  wit- 
ness, and  the  judge  might  well  feel  called  upon  to  draw  the 
jury's  attention  to  the  omission  to  call  him  in  support  of  the 
alleged  transfer.  The  terms  in  which  he  did  so  were  forcible, 
but  we  do  not  think  they  could  have  misled  the  jury.  The  lat- 
ter must  have  understood,  as  the  learned  judge  intended,  that 
the  matter  was  left  to  them  on  the  whole  evidence,  including 
the  inference  from  testimony  that  ought  natui-ally  to  have  been 
put  in  the  case  but  was  not. 
Judgment  affirmed. 
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^^^ •  Sale  of  timber  land — Warranty — Miitrepresentations. 

^OQ        »ifii '     ^^^^^re  a  purchaser  of  standing  timber  goes  upon  the  land  and  has  an 

T^6~ r^  opportunity  to  see  the  timber,  he  will  not  be  permitted  to  defend  an  action 

28  SC  U55  ^^**  ^®  purchase  money  on  the  gi'ound  that  he  was  deceived  by  the  vendor's 

156 156  misrepresentations  of  the  quality  and  quantity  of  the  timber;  nor,  where 

215       »129  it  appears  that  he  dealt  with  the  vendor  at  arms  length,  will  he  be  per- 
mitted to  claim  that  such  misrepresentations  amounted  to  a  warranty. 

Fraud — Rescission  of  contract. 

Where  a  sale  is  consummated  by  means  of  fniud,  the  vendee,  upon  the 
discovery  of  the  fraud,  has  a  right  either  to  affirm  or  disaffirm  the  purchase. 
If  the  latter,  it  is  his  duty  to  do  so  promptly,  when  the  parties  can  be 
restored  to  their  original  position.  And  whether  they  can  be  so  restored  is 
ordinarily  a  question  for  the  jury. 

Argued  March  13, 1893.  Appeal,  No.  93,  July  T.,  1892,  by 
plaintiff,  David  T.  Maha£fey,  from  judgment  of  C.  P.  Lycom- 
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ing  Co.,  Dec.  T.,  1889,  No.  198,  on  verdict  for  defendant,  P.  J. 
Ferguson.  Before  Green,  Williams,  Mitchbll,  Dean  and 
Thompson,  JJ. 

Feigned  issue  to  determine  validity  of  judgment  for  purchase 
money  for  real  estate. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

The  court  charged  in  part  as  follows : 

"  [If  you  believe  from  the  evidence  that  Mahaffey  warranted 
to  the  Bittings,  or  the  defendant,  Ferguson,  at  the  meeting  on 
June  4,  1886,  that  the  facts  would  be  as  Marsh  would  state 
them,  and  that  Marsh  did  state  to  the  Bittings  that  the  lines 
and  the  timber  over  the  whole  tract  were  the  same  as  he  had 
formerly  i*epresented  them  to  be  on  former  occasions,  then  the 
Bittings  were  not  bound  to  use  further  efforts,  care  or  caution 
in  examining  and  ascertaining  the  truth,  but  had  a  right  to 
rely  upon  the  representations  of  Marsh  without  looking  further ; 
and  if  he  made  such  warranties  to  Ferguson  it  would  entitle 
him,  Ferguson,  to  recover  damages,  if  any — if  you  believe  from 
the  evidence  that  Marsh  did  make  the  representations  attributed 
to  fiim  by  the  testimony  of  Ferguson,  the  Bittings  and  Colbert, 
in  reference  thereto.  Even  if  the  plaintiff,  Mahaffey,  did  not 
say  to  the  Bittings  or  to  Ferguson  that  he  would  be  responsible 
for  all  that  Marah  said  and  did,  he  was  holding  him  out  as 
his  agent  in  the  matter ;  and  if,  without  notifying  them  not  to 
trust  Marsh,  Marah  subsequently  went  with  the  Bittings  upon 
this  land,  and  guaranteed  or  warranted  the  lines,  and  reiterated 
the  fact  that  the  lines  and  the  timber  were  just  as  he  had 
formerly  represented  to  them,  and  thus  induced  them  to  make 
no  further  investigation,  and  stop — if  he  did  that  as  the  agent 
of  Mahaffey,  Mahaffey  would  be  liable,  notwithstanding  his 
evidence  may  be  true  that  he  never  did  so  undertake  to  be  re- 
sponsible.] [1]  .  .  .  . 

"  [And  with  reference  to  these  several  points  that  we  have 
mentioned,  that  the  defendant  would  have  a  right  to  recoup 
and  set  off  damages,  it  must  not  be  forgotten  that  you  must 
consider  that  at  the  time  these  representations  were  discovered 
to  be  untrue,  so  much  had  been  done  under  the  contract  in 
reference  to  the  subject-matter  of  it,  that  it  was  impossible  to 
restore  the  parties  to  their  former  position.]  [2] 
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"  [If  you  believe  the  evidence  on  the  part  of  the  defence, 
that  the  tmct  as  a  whole  was  not  so  well  timbered  as  Marsh, 
the  vendor's  agent,  had  represented  it  to  be;  that  the  three 
western  tracks  had  not  nearly  so  much  pi-op  timber  per  acre  as 
was  on  an  acrj  of  the  land  shown ;  that  on  the  whole  tract  there 
were  but  about  600  acres  that  came  up  in  quantity  and  quality  of 
timber  to  the  specimen  acres  shown  by  Marsh  to  the  agents  of 
Ferguson,  the  defendant ;  if  you  are  satisfied  from  the  evidence 
in  the  case  tliat  this  is  true ;  that  the  tract  as  a  whole  was  not 
so  well  timbered  as  Mai-sh  represented  it  to  be  when  he  showed 
the  land  to  the  agents  of  Ferguson  before  the  consummation  of 
the  bargain  between  the  vendor  and  vendee,  and  the  vendee 
was  induced  to  make  the  purchase,  which  he  otherwise  would 
not  have  done,  then  the  vendee  is  not  bound  to  pay  the  whole 
of  the  stipulated  price,  but  only  such  proportion  thereof  as  the 
actual  value  of  the  whole  tract  at  the  time  of  the  purchase  bore 
to  what  the  actual  value  of  the  whole  would  have  been  if  the 
tract  had  been  timbered  as  it  was  represented  to  be  timbered, 
subject,  of  course,  to  the  instructions  relating  to  what  was  said 
on  the  8th  and  9th  of  June,  as  we  have  before  stated.]  [3]  In 
other  words,  the  difference,  if  any,  between  the  actual  value*  of 
the  tract  as  a  whole,  and  the  value  that  the  whole  tract  would 
have  had  if  it  had  been  timbered  as  represented  to  be,  or  alleged 
to  be,  on  the  8th  and  9th  of  June,  is  the  measure  of  the  vendee's 
loss  by  the  fraud  or  the  mistake  of  the  vendor ;  and  if  that 
difference  is  a  sum  equal  to  or  greater  than  the  amount  of  the 
judgment  in  suit,  then  your  verdict  must  be  for  the  defendant; 
if  it  is  less,  then  your  verdict  must  be  for  the  plaintiff  for  the 
balance  remaining  after  deducting  the  defendant's  loss  and 
damage  from  the  amount  of  the  judgment. 

"  In  arriving  at  the  damage,  if  any,  sustained  by  the  defend- 
ant, you  are  not  at  liberty  to  find  from  the  evidence  the  value 
per  acre  of  the  specimen  of  land  shown  and  then  multiply  that 
value  by  the  acreage  of  the  ti'act,  or  to  say  that  the  whole  ti-act 
would  have  been  worth,  if  timbered  as  represented,  as  many 
times  the  value  of  the  160  acres  as  that  body  of  land  is  contain- 
ed in  the  whole  tract.  A  large  ti-act  of  woodland,  even  if  every 
acre  were  timbered  exactly  alike,  would  not  necessarily  be 
worth  the  same  price  for  each  and  every  acre.  The  location 
and  lay  of  the  land,  the  degree  of  facility  of  access  to  the  land. 
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the  proximity  of  the  land  to  market  or  the  railroad,  and  other 
elements  come  in  affecting  and  varying  the  price  of  the  land  per 
acre.  Then,  where  there  is  a  variance  in  the  kind  of  timber 
upon  it,  and  in  its  quality  and  quantity,  you  must  discover  as 
best  you  can  from  the  evidence,  taking  into  consideration  all 
the  facts  shown  in  regard  to  the  natural  situation  of  the  land, 
the  value  of  the  whole  tract  conveyed  as  it  actually  was  at  the 
time  of  the  purchase,  and  also  estimate  what  would  have  been 
its  actual  value  as  a  whole  at  the  time  of  its  purchase  and  con- 
veyance by  the  plaintiff,  if  it  had  been  so  timbered  as  it  was  rep- 
resented to  the  defendant  to  be.  Having  done  this,  if  you  find 
any  difference  in  these  two  valuations,  that  difference,  as  we 
have  already  stated,  is  the  measure  of  defendant's  damages, 
and  if  that  damage  equals  or  exceeds  the  amount  claimed  by 
the  plaintiff  in  this  section,  the  plaintiff  cannot  recover ;  but 
even  if  it  gi-eatly  exceeds  the  sum  claimed  here,  the  defendant 
can  recover  nothing.  Whatever,  if  anything,  he  has  already 
paid  more  than  he  ought  to  have  paid,  he  has  irrevocably  lost ; 
[the  only  question  is  whether  he  shall  be  compelled  to  pay  more 
than  he  has  ali-eady  paid — whether  in  justice  and  right  he  ought 
to  pay  the  full  price  stipulated  in  his  contract,  or  whether,  by 
reason  of  the  fmud  or  the  mistake  or  the  warranty  of  the  vendor 
(if  you  find  there  was  fmud  or  mistake  and  a  warranty  of  them), 
his  vendee,  the  defendant,  is  entitled  to  a  rebate  off  that  price 
to  the  extent  of  his  loss,  under  the  rules  of  law  which  we  have 
stated.]  [4]  That  is,  he  cannot  recover  anything  of  the  portion 
paid,  but  can  recover  such  damages  as  he  proved  that  he  really 
sustained,  to  the  extent  of  the  plaintiff's  claim  or  less,  just  as 
-you  may  find  under  the  evidence. 

"  The  evidence  relating  to  the  fact  that  Mahaffey's  agent, 
Marsh,  misrepresented  the  true  lines  and  location  of  the  land, 
and  the  kind,  quality  and  quantity  of  the  timber  thereon,  both 
before  tlie  meeting  of  June  4, 1886,  and  afterwards  on  the  8th 
and  9th  days  of  June,  in  the  same  year,  is  not  contradicted, 
and  [if  either  Mahaffey  or  his  agent.  Marsh,  warranted  such 
representations  in  r^ard  to  the  lines  and  timber  to  be  true, 
then  the  defendant  was  excused  from  examining  further  on  or 
after  June  4, 1886,  and  if  the  defendant  believed  or  relied  upon 
such  warranties,  and  closed  up  the  contract  because  of  said 
warranties,  he  may,  if  he  choose,  after  the  discovery  of  the 
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falsity  of  such  warranties,  hold  the  plaintiff  in  damages  and  set 
off  the  amount  thereof  against  the  amount  of  such  bond  and 
mortgage.]  [5] 

"  [Even  if  you  disbelieve  the  evidence  of  Abner  Bitting  and 
Charles  Bitting,  and  find  that  Mahaffey  did  not  direct  and  re- 
quest the  Bittings  to  go  over  the  tract  with  Marsh — if  you  dis- 
believe them  to  that  extent — after  June  4, 1886,  and  did  not 
warrant  that  whatever  Marsh  would  say  or  do  in  reference  to 
the  lines  would  be  true  or  he  would  stand  the  damages — unless 
you  find  that  Mahaffey  did  not  say  to  the  Bittings  that  they 
should  not  take  and  rely  upon  Marsh's  representations  or  war- 
ranty, and  that  they  did  not  make  Marsh  their  agent  on  those 
days,  the  8th  and  the  9th  of  June,  and  you  believe  the  uncon- 
tradicted evidence  of  James  Colbert,  Charles  Bitting  and  Abner 
Bitting,  who  were  with  Marsh  and  over  the  lands  on  the  8th 
and  9th  days  of  June,  1886,  and  testify  that  he  showed  them 
the  same  corners  and  lines  and  made  the  same  representations 
in  regard  to  the  timber  over  the  whole  tract  that  he  had  show- 
ed and  made  before,  and  said  the  lines  and  cornel's  were  the  true 
and  correct  ones,  that  he  must  be  careful  to  get  the  right  Hnes ; 
he  wanted  to  be  sure  of  it  because  Mahaffey  said  he  would  be 
responsible  for  all  damages,  and  that  these  declarations  would 
warrant  the  corners  and  lines  and  kind  and  quantity  of  timber 
represented  to  be  within  them,  and  that  defendant  relied  upon 
them  as  made  by  the  agent  of  the  plaintiff,  and  became  the 
cause  of  defendant's  closing  out  the  contract,  then  Mahaffey 
would  be  bound  by  them,  and  defendant  would  be  entitled  to 
set  off  the  damages  sustained  by  reason  of  the  falsity  of  the 
representations.]  [6]  .... 

"  [As  to  what  constitutes  a  warranty,  we  instruct  you  that 
it  is  not  necessary  that  the  word  *  warranty,'  or  any  other  par- 
ticular words  or'forn^  of  expression  should  be  used  in  order  to 
create  a  warranty.  If  the  representation  was  positive  and  re- 
lated to  a  matter  of  fact  and  not  to  a  mere  matter  of  opinion,  and 
the  other  party  received  the  statement  as  true  and  relied  upon 
it  and  advised  and  caused  Ferguson  to  close  out  the  purchase 
and  part  with  his  money  on  the  strength  of  it,  such  representa- 
tions will  constitute  a  warranty.]  [7] 

"  Now,  gentlemen,  under  the  evidence  in  this  case,  and  the 
instructions  which  we  have  given  you,  you  must  depide  how 
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this  matter  was  between  the  parties.  As  to  the  question  of 
damages,  we  have  already  given  you  the  rule  that  the  measure 
of  damages  is  :  '  What  was  the  actual  market  value  of  the  prop- 
erty at  the  time  the  defendant  got  it,  and  what  should  it  have 
been  as  repi-esented,'  provided  you  find  those  representations  to 
be  binding  between  the  parties,  under  the  instructions  which 
we  have  laid  down  to  you.  Now,  what  is  the  evidence  upon 
that  subject?  Abner  Bitting  estimates  the  damages  at  ^,090. 
That  is  the  di£fei'ence  between  the  value  of  the  land  as  it  was 
and  its  value  as  it  was  represented  to  be.  A  purchaser  is  en- 
titled to  the  benefit  of  a  bargrain.  We  ruled  out  the  evidence, 
and  we  say  to  you  that  you  cannot  consider  the  relative  value 
of  any  of  the  160  aci*e  portion  which  was  not  included  in  the 
survey  of  these  several  tracts  of  land  (not  included  within  the 
true  lines)  ;  you  cannot  consider  that  estimate  of  relative  value 
as  compared  with  the  price  fixed  between  these  parties,  because 
a  purchaser  sometimes  gets  a  good  bargain  ;  he  buys  a  property 
for  much  less  than  its  value  ;  if  he  did  not,  he  could  not  afford 
to  pay  agents,  or  give  the  matter  personal  attention  himself  ; 
[and  as  we  view  this  case,  this  purchaser  was  entitled  to  that 
land  as  it  was  represented  to  be  timbered  and  located,  and  if  it 
was  not  as  represented  to  be,  even  if  those  repi*esentations  were 
honestly  made,  he  is  entitled  to  the  difference  between  its  value 
as  represented  and  its  actual  value  as  it  was.]  "  [8] 
PlaintifTs  points  were  among  others  as  follows : 
"  7.  If  the  jur}*^  believe  that  on  June  4, 1886,  when  the  ques- 
tion was  raised  as  to  the  location  of  the  lines,  Mahaffey  said  to 
Abner  Bitting,  as  agent  for  Ferguson,  that  he  did  not  desire  to 
close  the  matter  until  Ferguson  was  entirely  satisfied  as  to  the 
location  of  said  lines,  and  requested  him  to  procure  some  dis- 
interested competent  surveyor  to  run  them  and  ascertain  the 
true  location  of  the  lines  in  dispute,  then  it  became  the  duty  of 
Ferguson,  having  such  knowledge  and  notice,  so  to  do,  and 
failing  to  thus  make  the  survey  which  would  have  brought  to 
him  actual  knowledge  of  the  requisite  fact,  he  cannot  now,  af- 
ter execution»and  delivery  of  the  deed,  bond  and  mortgage,  set 
off  any  claim  for  damages  from  the  amount  of  the  judgment, 
on  account  of  any  alleged  untrue  location  of  the  lines.  Answer : 
This  point  is  correct  and  affirmed,  unless  the  plaintiff's  agent. 
Vol.  clvi— 11 


Digitized  by  VjOOQlC 


162  IfAHAFFEY,  Appellant,  v.  FERGUSON. 

Poiots — Assignments  of  Error.  [156  Pa- 

Marsh,  prevented  it  on  warranty  of  his  previous  representations 
to  be  true."  [9] 

"  9.  That  P.  J.  Ferguson,  the  defendant,  cannot  resist  the 
right  of  D.  T.  MahafFey,  the  plaintiff,  to  recover  in  this  action 
on  the  ground  of  a  failure  of  title  to  a  portion  of  the  land,  or 
for  any  deficiency  of  timber  on  the  three  western  tracts,  for  the 
reason  that  he  has  disabled  himself  from  placing  D.  T.  Mahaf- 
fey,  his  vendor,  in  statu  quo,  by  stripping  the  timber  from  the 
land,  and  that,  too,  after  actual  notice  and  knowledge  that  the 
disputed  strip  was  not  embraced  in  the  conveyance  from  Mahaf- 
fey,  and  with  notice  of  an  alleged  deficiency  in  the  timber  on 
the  three  western  tracts;  this  notice  and  knowledge  having 
come  to  Ferguson  prior  to  the  cutting  of  any  timber  by  him  or 
his  agents  on  the  lands  covered  by  the  conveyance  from  Ma- 
haffey."     Refused.  [10] 

"  10.  If  the  jury  believe  that  the  means  of  knowledge  and 
opportunity  of  ascertaining  both  the  quantity  and  the  kind  of 
timber  on  any  and  all  of  these  tracts  and  the  location  thereof 
were  equally  available  to  both  parties,  and  the  subject  of  the 
purchase  was  alike  open  to  their  inspection,  and  if  the  defend- 
ant, Ferguson,  or  his  agents,  the  Sittings,  did  not  avail  them- 
selves of  these  means  and  opportunities,  he  cannot  now  be  heard 
to  say  that  he  was  deceived  by  any  alleged  misrepresentations 
of  Marsh,  as  the  agent  of  Mahaffey,  as  to  the  quantity,  quality 
or  locality  of  the  timber  on  any  of  the  said  tracts  of  land.  An- 
iwer :  This  point  is  affirmed  with  the  condition  that  if  Mahaffey 
or  his  agent.  Marsh,  warranted  facts  or  representations  to  be 
true  which  were  false,  or  Marsh,  as  his  agent,  by  artifice,  acts 
or  persuasion  prevented  such  investigation  or  examination,  then 
the  point  is  not  correct.    These  are  questions  for  the  jury."  [11] 

Defendant's  point  among  others  was  as  follows: 

"  4.  If  the  jury  believe  from  the  evidence  that  the  defendant 
has  sustained  damages  to  an  amount  equal  to  or  in  excess  of 
the  plaintiff's  demand  in  this  suit,  the  verdict  of  the  jury  should 
be  for  the  defendant."     Affirmed.  [12] 

Verdict  and  judgment  for  defendant.     Plaintiff  appealed. 

Errors  designed  were  (1-12)  instructions,  quoting  them; 
(13)  that  there  was  a  tendency  to  mislead  and  confuse  the  jury 
in  tlie  general  charge  of  the  court  to  the  prejudice  of  the 
plaintiff. 
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Addison  Candor  and  B.  S.  Bentley^  C.  LaR'ue  Munson  with 
them,  for  appellant. — There  was  no  evidence  of  a  warranty  in 
this  case.  It  is  error  to  submit  a  material  question  to  the  jury 
upon  which  there  is  no  evidence  whatsoever.  Mere  misrepre- 
sentations do  not  amount  to  a  warranty :  Slaughter  v.  Gerson, 
18  Wal.  379 ;  Famsworth  v.  Duffner,  142  U.  S.  43 ;  Simmons 
Creek  Coal  Co.  v.  Doran,  142  U.  S.  417 ;  Fisher  v.  Worrall,  5 
W.  &  S.  484 ;  Jackson  v.  Wetherill,  7  S.  &  R.  480 ;  McFar- 
land  V.  Newman,  9  Watts,  55 ;  Wetherill  v.  Neilsou,  20  Pa. 
448;  Shisler  v.  Baxter,  109  Pa.  443. 

The  court  took  from  the  jury  entirely  the  consideration  of  a 
question  of  fact,  which  he  had  previously  set  forth  as  being 
vital  to  the  case.  By  the  language  used  he  said  in  efifect  to 
the  jury  that  at  the  time  Ferguson  discovei*ed  the  representa- 
tions made  by  Marsh  to  be  untrue,  so  much  had  been  done 
under  the  contract  that  it  was  impossible  to  restore  the  parties 
to  their  former  position:  Collins  v.  Leafey,  124  Pa.  203;  Ma- 
dara  v.  Evemole,  62  Pa.  160 ;  Bergner  v.  Thompson,  74  Pa.  168 ; 
McClurkan  v.  Byers,  74  Pa.  405 ;  Oram  v.  Rothermel,  98  Pa. 
300. 

The  means  of  knowledge  were  at  hand  and  equally  available 
to  both  parties,  and  the  subject  of  purchase  was  alike  open  to 
their  inspection  ;  more  than  that,  the  defendant,  by  his  agents, 
had  gone  upon  the  land  at  various  times  f(ir  the  express  pur- 
pose of  inspection ;  and  not  only  that,  but  on  several  occasious 
had  taken  with  them  persons  experienced  in  matter  of  this 
kind  for  the  same  examination,  and  yet  the  court  said  to  the 
jury  that,  notwithstanding  all  these  facts  and  circumstances, 
the  mere  fact  that  Marsh  made  a  representation  of  itself  con- 
stituted a  warranty.  It  is  respectfully  submitted  that  this  did 
not  constitute  a  warranty :  Veasey  v.  Doton,  3  Allen  (Mass.) 
880 ;  Smith  v.  Richards,  13  Petei-s,  26. 

Whatever  puts  a  party  on  inquiry  amounts  to  notice,  pro- 
vided the  inquiry  becomes  a  duty,  as  it  always  is  with  a  pur- 
chaser, and  would  lead  tu  the  discover}'  of  the  requisite  fact 
by  the  exercise  of  ordinary  diligence  and  undei-standing:  Hill 
V.  Epley,  31  Pa.  336.  This  principle  is  also  supported  in 
Jaques  v.  Weeks,  7  Watts,  267 ;  Hood  v.  Fahnestock,  1  Pa. 
474 ;  Maul  v.  Rider,  59  Pa.  167 ;  Lodge  v.  Simonton,  2  P.  & 
W.  439;  Ogden  v.  Porterfield,  34  Pa.  197 ;  Hershey  v.  Keein 
bortz,  6  Pa.  128 ;  Rodgers  v.  Olshoffsky,  110  Pa.  147. 
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Even  though  the  contract  was  void,  and  not  simply  voidable, 
on  account  of  the  alleged  fraud  practiced  upon  Ferguson,  still 
Ferguson  could  ratify  and  confirm  such  contract  without  a  new 
contract  founded  on  a  new  consideration.  Having  knowledge 
of  the  alleged  discrepancy  in  lines  and  deficiency  in  timber,  and 
that  the  same  was  not  as  claimed  to  be  represented,  and  having, 
after  the  acquiring  of  such  knowledge,  gone  to  work  upon  the 
land  as  the  owner  of  it,  cutting  and  stripping  the  timber  there- 
from, he  thereby  treated  this  sale  as  valid  and  binding,  and  it 
is  submitted  that  he  could  not  thereafter  repudiate  the  contract 
in  whole  or  in  part:  Negley  v.  Lindsay,  67  Pa.  217  ;  Vigers  v. 
Pike,  8  CI.  &  Fin.  562;  Dennis  v.  Jones,  44  N.  J.  Eq.  513; 
Campbell  v.  Fleming,  1  Ad.  &  Ellis,  40. 

If  the  language  of  the  court,  taken  in  connection  with  the 
circumstances  of  the  case,  may  have  misled  the  jury,  it  is  er- 
ror: Kissinger  v.  Thompson,  12  S.  &  R.  44;  Hersheaur  v. 
Hocker,  9  Watts,  455 ;  Relf  v.  Rapp,  8  W.  &  S.  21 ;  Wenger 
v.  Barnhart,  55  Pa.  300  ;  Gregg  Township  v.  Jamison,  55  Pa. 
468  ;  P.  R.  R.  v.  Berry,  68  Pa.  272  ;  Stall  v.  Meek,  70  Pa.  181 ; 
P.  W.  &  B.  R.  R.  V.  Alvoi-d,  128  Pa.  42;  Washington  Mutual 
Fire  Ins.  Co.  v.  Rosenberger,  3  W.  N.  16 ;  Skinner  v.  McAl- 
lister, 4  Cent.  R.  750 ;  s.  c,  6  Atl.  R.  120. 

Henry  C,  Parsons  and  S.  G.  M.  Hollopeter^  A,  F.  Ryon  with 
tliem,  for  appellee. — The  fourth,  fifth  and  eighth  assignments 
are  not  to  pai-agraphs  in  the  charge  but  commence  in  the  middle 
of  a  sentence.  This  is  manifestly  unfair  to  the  court  below, 
and  has  a  direct  tendency  to  mislead  this  court:  Knapp  v. 
Griffin,  140  Pa.  616 ;  Carothei«  v.  Dunning,  3  S.  &  R.  373 ; 
Schuylkill  Navigation  Co.  v.  French,  2  W.  N.  718. 

Defendant  had  a  right  to  rely  upon  the  misrepresentations 
made  to  him. 

The  case  of  Slaughter  v.  Gerson,  13  Wallace,  379,  was  in 
relation  to  the  sale  of  a  steamboat,  and  the  purchaser,  with  two 
ship  carpenters,  had  examined  the  boat  before  the  purchase  was 
made,  and  the  court  held  that,  after  such  an  examination  of 
personal  property,  the  vendee  could  not  complain  of  false  repre- 
sentations by  the  vendor. 

The  case  of  Farnsworth  v.  Duffner,  142  U.  S.  43,  was  a  case 
of  the  sale  of  land,  where  the  title  proved  defective.     The  evi- 
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dence  was,  that  the  purchaser  had  the  title  examined  by  his 
own  counsel,  who  advised  him  that  it  was  good  and  that  he 
should  accept  the  deed.  The  court  held  that  he  could  not  re- 
scind the  contract. 

The  case  of  Fisher  v.  Worrall,  5  W.  &  S.  484,  is  also  cited. 
The  counsel  forap{>ellant  have  quoted  just  one  half  of  one  sen- 
tence in  the  opinion  of  Chief  Justice  Gibson.  The  case  is  de- 
cisive against  the  appellant  here. 

When  the  vendor  of  timber,  before  entering  into  a  contract 
of  sale,  pointed  out  to  the  vendee  certain  lines  on  the  ground, 
representing  that  they  were  the  lines  specified  in  his  title  deed, 
the  representation  being  material  and  the  sale  being  founded 
on  it,  the  fact  that  it  was  honestly  made  will  not  enable  the 
vendor  to  profit  by  it,  if  untrue :  Blygh  v.  Samson,  137  Pa. 
868  ;  Tyson  v.  Passmore,  2  Pa.  122. 

The. consequences  of  an  innocent  misrepresentation,  if  there 
can  be  such  a  thing,  must  fall  on  him  who  was  the  author  of 
it,  on  the  principle  that  the  acts,  even  of  an  innocent  man,  shall 
prejudice  himself  rather  than  a  stranger  equally  innocent :  Ty- 
son v.  Pussmore,  2  Pa.  124. 

Detached  portions  of  the  charge  of  the  court,  and  especially 
only  part  of  a  sentence,  should  not  be  assigned  for  en*or.  They 
should  be  read  in  their  construction  with  other  parts  of  the 
charge  and  with  the  charge  as  a  whole.  If  the  charge  as  a 
whole  is  a  correct  and  adequate  presentation  of  the  case  to  the 
jury,  it  will  be  affirmed :  Lehigh  Valley  R.  R.  v.  Brandtmaier, 
113  Pa.  619 ;  Reeves  v.  Delaware,  Lackawanna  &  Western  R. 
R.,  80  Pa.  460. 

Opinion  by  Me.  Justice  Thompson,  July  19, 1893 : 
On  May  11,  1886,  the  appellant  being  the  owner  of  seven 
tracts  of  timber  lancf  containing  about  2,800  acres,  entered  into 
an  agreement  with  the  appellee  for  their  sale  for  the  sum  of 
tl0,900.  Before  this  agreement  was  made,  the  agents  of  the 
appellee  with  the  agent  of  the  appellant  visited  the  lands  on 
several  occasions  for  the  puipose  of  examining  them  with  a  view 
to  their  purchase  for  the  prop  timber  upon  them.  The  result 
of  these  examinations  was  this  agreement  for  their  purchase. 
On  June  4,  1886,  a  meeting  took  place  at  Lock  Haven  for  the 
purpose  of  consummating  the  sale  by  the  execution  of  the  deed 
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and  the  bonds  and  mortgage  to  secure  the  deferred  payments. 
Previous  to  this  meeting,  appellee's  agents  received  information 
that  led  them  to  be  suspicious  about  the  representations  made 
by  appellant's  agent  as  to  the  boundary  line  of  the  tracts,  and 
they  declined  to  proceed  with  the  tmiisaction  until  further  ex- 
amination. Accordingly  the  agents  of  both  parties  made  a  visit 
for  the  purpose  of  examining  the  lands,  and  after  this  visit  the 
appellee  through  his  agents  concluded  to  close  the  purchase. 
Upon  Apiil  14,  1886,  accordingly,  the  appellant  executed  a 
deed  for  the  land  and  the  appellee  three  judgment  bonds  and  a 
mortgage  to  secure  the  same  for  three  deferred  payments  of 
$2,030  each.  The  appellee  went  into  possession  and  proceeded 
to  cut  the  timber  from  the  lands,  and  has  continued  to  do  so. 
The  appellee  paid  the  first  two  deferred  payments  as  they  be- 
came due,  but  refused  to  pay  the  third.  In  consequence  of 
which  the  appellant  entered  judgment  upon  the  bond  giyen  for 
it  and  issued  execution.  The  appellee  then  filed  his  petition, 
alleging  that  the  agent  of  the  appellant  had  induced  him  to 
purchase  the  lands  by  pointing  out  certain  lines  as  the  true 
boundary  line  of  them,  that  such  lines  were  not  the  true  bound- 
ary lines  but  were  outside  of  the  lands,  and  that  the  lands  em- 
braced between  them  and  the  true  lines  contained  the  most 
valuable  prop  timber,  which  induced  him  to  purchase ;  that  iu 
pointing  out  these  false  lines  the  agent  of  appellant  perpetrated 
upon  appellee  "  a  premeditated,  willful  and  malicious  fraud." 
He  claimed :  "  That  by  reason  of  the  premeditated,  willful  and 
malicious  fraud  aforesaid  he  suffered  damage  to  the  amount  of 
$3,000,  and  prayed  for  equitable  relief."  Upon  this  application 
the  judgment  was  opened  and  an  issue  fmmed.  This  issue  was 
to  determine  whether  there  was  a  fraud  perpetrated  by  the  ap- 
pellant through  the  representations  made  by  his  agent  as  to  the 
lines  of  the  land,  and  if  so,  the  amount  of  damage  done  to  ap- 
pellee to  be  a  set-off  against  the  claim  of  appellant.  This  issue 
under  the  petition  was  as  to  the  fraudulent  and  malicious  repre- 
sentations in  regard  to  the  boundary  lines  and  related  to  nothing 
else.  Its  purpose  was  to  satisfy  the  conscience  of  the  chancellor 
as  to  whether  fraud  in  this  regard  had  been  perpetrated  upon 
appellee  when  he  made  the  purchase.  It  appears  by  the  proo& 
that  there  were  misrepresentations  as  to  these  lines,  by  reason 
of  which  appellee  failed  to  get  about  160  acres  of  valuable  pi-op 
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timber  land  which  were  pointed  out  as  within  the  lines  of  his 
purchase.  It  is  clear  that  the  appellee  is  entitled  to  a  set-off  to 
the  extent  of  the  damage  thus  done  by  such  misrepresentations^ 
but  on  the  trial  the  appellee  claimed  as  a  set-off  additional  dam 
ages  by  reason  of  the  false  and  fraudulent  misrepresentations 
as  to  the  amount  of  prop  timber  upon  the  western  tracts  pur- 
chased by  him.  As  the  set-off  is  practically  in  the  nature  of  an 
action  on  tl)e  case  for  deceit,  the  appellee  is  entitled  to  such 
damages  as  result  from  the  deceit  or  fraud  effected  by  the  false 
and  fraudulent  misrepresentations  of  appellee  through  his  agent. 
The  learned  trial  judge,  in  his  charge,  in  addition  to  the  ques- 
tion of  fraud  and  deceit,  submitted  to  the  jury  one  as  to  a 
warranty  of  the  amount  of  the  timber  upon  these  western  tmcts. 
He  said:  *^If  you  believe  from  the  evidence  that  Mahaffey 
(appellant)  warranted  to  the  Sittings,  or  the  defendant  Fer- 
guson at  the  meeting  on  June  4, 1886,  that  the  facts  would  be 
as  Marsh  would  state  them,  and  that  Marsh  did  state  to  the 
Sittings  that  the  lines  and  timber  over  the  whole  tract  were 
the  same  as  he  had  formerly  represented  them  to  be  on  former 
occasions,  that  the  Sittings  were  not  bound  to  use  further  ef- 
forts, care  or  caution  in  examining  and  ascertaining  the  truth, 
but  liad  a  right  to  rely  upon  the  representations  of  Marsh  with- 
out looking  f  ui*ther ;  and  if  he  made  such  warranties  to  Fergu- 
son it  would  entitle  him  (Ferguson)  to  recover  damages."  Prior 
to  the  meeting  on  June  4, 1886,  the  appellee's  agents  had  gone 
to  the  lands  for  their  examination  and  were  satisfied  with  the 
result  of  the  same,  but  at  the  date  of  the  meeting,  because  of  a 
suspicion  suggested  as  to  Marsh,  a  doubt  arose  as  to  the  bound- 
ar}'  lines  of  these  lands.  Charles  Bitting  testified  that  appelhint 
"^said,  if  that  was  all  the  trouble,  he  could  fix  it  up  satis- 
factorily, and  he  authorized  Mai-sh  to  go  over  them  again  and 
examine  it  carefully,  and  whatever  Marsh  would  show  or* 
represent  he  would  stand  for  all  damages.'*  There  is  no  evi- 
dence of  any  warranty  made  June  4,  1886,  as  to  these  western 
tracts.  The  only  question  then  arising  was  in  regard  to  the 
lines,  and  if  it  be  true  that  appellant  had  authorized  Marsh  to 
go  upon  the  tracts  he  did  so  for  the  purpose  of  pointing  out 
their  boundary  lines,  and  nothing  more.  Several  trips  were 
made  to  them  by  the  appellee's  agents.  They  had  their  eyes 
open,  and  their  undei'standings  were  doubtless  upon  the  alert 
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The  lands  were  pointed  out  to  them,  they  saw  them,  and  they 
were  satisfied  with  them,  as  to  the  character  and  extent  of  the 
prop  timber  upon  them.  Thus,  on  June  4th,  no  warranty  was 
intended  or  contemplated  as  to  these  western  ti*acts,  and  the 
only  doubt  was  as  to  the  lines  pointed  out.  There  is  no  evidence 
of  any  warmnty  made  on  June  4th,  and  as  there  was  none  it 
was  error  to  submit  it  to  the  jury. 

There  was  no  warranty  as  to  the  amount  of  timber  on  these 
tracts  made  on  that  day,  and  none  prior  thereto.  Appellee's 
agents  were  looking  for  prop  timber  and  met  Marsh,  who  said 
to  them  that  he  had  these  lands  belonging  to  appellant  for  sale. 
He  went  with  them  in  April,  1886,  upon  an  adjoining  tract,  and 
pointed  them  out  to  them.  He  said :  ^^  Here  is  a  nice  lot  of 
prop  timber  upon  James  W.,  Charles  McMackin,  and  George 
tract."  "  All  you  see  there  is  prop  timber,  yellow  and  jack 
pine."  A  week  later  these  agents,  with  an  expert,  J.  R.  Thorn, 
went  with  Mai-sh  to  visit  them  for  the  purpose  of  further  ex- 
amination. Marsh  again  pointed  out  the  lines  and  said :  "  There 
was  a  nice  lot  of  prop  timber  on  them  tracts.  That  was  all 
yellow  and  jack  timber,  that  we  could  see  from  the  front." 
Shortly  after  this  Charles  Bitting,  Ross  Thorn,  and  Marsh 
went  again  to  look  at  these  lands,  and  Marsh  pointed  out  the 
lines  and  subsequently,  after  June  4th,  these  agents,  with  Col- 
bert, an  expert,  and  Marsh  went  again  to  examine  them,  and 
Mai*sh  said  there  was  considei-able  timber  upon  those  tracts. 
Bitting  himself  testified  that  "  We  could  see  there  was  green 
timber  on  these  tmcts,  and  he  said  they  were  yellow  and  jack 
pine."  On  this  occasion  they  did  not  continue  their  examina- 
tion on  account  of  rain.  The  appellee  dealt  with  the  appellant 
at  arms  length,  and  the  opportunity  to  investigate  was  open  to 
his  agents.  If  their  examination  was  incomplete,  it  was  their 
error.  If  they  chose  to  rely  upon  an  imperfect  investigation 
because  of  rain,  it  was  their  mistake.  If  before  the  completion 
of  the  sale  they  were  advised  as  to  the  tricky  character  of  ap- 
pellant's agent,  and  with  their  suspicions  thus  aroused  they 
chose  not  to  investigate  fully,  it  was  their  fault.  The  repeated 
examinations,  the  employment  of  experts,  the  suspicions,  the 
refusal  to  complete  the  sale,  because  of  the  lines,  show  clearly 
there  was  no  warranty  made  or  intended,  and  that  the  parties 
dealt  with  each  other  with  their  eyes  open,  and  at  arms  length, 
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and  representations  made  under  these  circumstances  did  not 
constitute  a  warranty. 

In  Veasey  v.  Doton,  8  Allen  (Mass.),  880,  it  is  said :  "The 
plaintiflE  had  no  right  to  rely  on  the  representation  of  value  as 
a  fact,  nor  to  place  any  confidence  or  trust  in  it.  Such  repre- 
sentation, however  exaggerated,  false  and  deceptive  it  may  be, 
is  not  actionable,  if  the  subject  of  the  sale  be  open  to  the  buy- 
er's ol)servation.  He  is  bound  to  examine  or  inquire  for  him- 
self and  trust  his  own  judgment,  or  take  a  warranty  from  the 
seUer." 

In  Smith  v.  Richards,  13  Peters,  42,  it  is  said:  "We  think 
we  may  safely  lay  down  this  principle  that  wherever  a  sale  is 
made  of  property  not  present,  but  at  a  remote  distance,  which 
the  seller  knows  the  purchaser  has  never  seen,  but  which  he 
buys  upon  the  representation  of  the  seller,  relying  upon  its 
truth,  then  the  representation  in  effect  amounts  to  a  warrant}', 
at  least,  that  the  seller  is  bound  to  make  good  the  representa- 
tion. No  part  of  the  reasoning  of  the  cases  which  we  have 
been  reviewing  applies  to  such  a  case ;  they  proceed  upon  the 
idea  that,  where  the  subject  of  the  sale  is  open  to  the  inspection 
and  examination  of  the  buyer,  it  is  his  own  folly  and  negligence 
not  to  examine.  Chancellor  Kent,  in  the  second  volume  of 
his  Commentaries,  484,  485,  has  justly  said  that  the  law  does 
not  go  to  the  romantic  length  of  giving  indemnity  against  the 
consequences  of  indolence  and  folly,  or  a  careless  indifference 
to  the  ordinary  and  accessible  means  of  information." 

In  Slaughter  v.  Gereon,  13  Wallace,  383,  it  is  said :  "  A  court 
of  equity  will  not  undertake,  any  more  than  a  court  of  law,  to 
relieve  a  party  from  the  consequences  of  his  own  inattention 
and  carelessness.  Where  the  means  of  knowledge  are  at  hand 
and  equally  available  to  both  parties,  and  the  subject  of  pur- 
chase is  alike  open  to  their  inspection,  if  the  purchaser  does  not 
avail  himself  of  these  means  and  opportunities,  he  will  not  be 
heard  to  say  that  he  has  been  deceived  by  the  vendor's  misrep- 
resentations. If,  having  eyes,  he  will  not  see  matters  directly 
before  them  where  no  concealment  is  made  or  attempted,  he 
will  not  be  entitled  to  favorable  consideration  when  he  com- 
plains that  he  has  suffered  from  his  own  voluntary  blindness, 
and  been  misled  by  over  confidence  in  the  statements  of  an- 
other." 
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In  Farnsworth  v.  Duffner,  142  U.  S.  47,  it  is  said :  "This  is 
a  suit  for  the  rescission  of  a  contract  of  purchase  and  to  recover 
the  moneys  paid  thereon,  on  the  ground  that  it  was  induced  by 
the  false  and  fraudulent  representations  of  the  vendors.  In 
respect  to  such  an  action  it  has  been  laid  down  by  many  au- 
thorities that,  where  the  means  of  knowledge '  respecting  the 
matters  falsely  represented  are  equally  open  to  purchaser  and 
vendor,  the  former  is  charged  with  knowledge  of  all  that  by 
the  use  of  such  means  he  could  have  ascertained." 

In  Shisler  v.  Baxter,  109  Fa.  443,  it  is  said  :  "  Mere  repre- 
sentations as  to  the  quality  of  the  article  sold  do  not  constitute 
a  warranty :  Wetherill  v.  Neilson,  8  Harris,  448.  Nor  in  it- 
self is  it  evidence  of  a  warranty :  McFarland  v.  Newman,  9 
Watts,  56.  Unless  there  be  fraud  or  waiTanty  the  purchaser 
takes  the  risk  of  the  quality :  Whitaker  v.  Eastwick,  26  P.  F. 
S.  229.  So  in  a  sale  of  personal  property  on  inspection,  and 
where  the  vendee's  means  of  knowledge  are  equal  to  the  ven- 
dor's, the  law  does  not  presume  an  engagement  by  the  vendor 
that  the  thing  sold  is  of  the  species  or  kind  contemplated  by 
the  parties  :  Lord  v.  Grow,  8  Wiight,  88." 

In  Wetherill  v.  Neilson,  20  Pa.  463,  it  is  said :  "  If  mere 
representations  were  to  be  treated  as  part  of  this  contract,  it  is 
not  easy  to  see  why  they  should  not  be  so  as  to  all  other  con- 
tracts. And  if  they  were,  then  the  law  would  foster  a  spirit  of 
litigation  by  encouraging  eveiy  man  who  is  disappointed  in  the 
advantages  expected  from  a  bargain  to  drown  his  sorrows  in 
the  excitement  of  an  action  at  law.  The  law  repairs  broken 
contracts,  but-it  does  not  attempt  to  satisfy  mere  expectations." 

As  the  appellee  through  his  agents  dealt  with  the  appellant 
through  his  agent  upon  equal  terms,  and  as  there  was  no  war- 
ranty as  the  basis  of  the  sale,  the  learned  judge  erred  in  charg- 
ing :  "  The  only  question  is  whether  he  shall  be  compelled  to 
pay  more  than  he  has  already  paid — whether  in  justice  and 
right  he  ought  to  pay  the  full  price  stipulated  in  his  contract, 
or  whether,  by  reason  of  the  fraud  or  the  mistake  or  the  war- 
ranty of  the  vendor  (if  you  find  there  was  fraud  or  mistake  and 
a  warranty  of  them),  his  vendee,  the  defendant,  is  entitled  to 
a  rebate  off  that  price  to  the  extent  of  his  loss,  under  the  rules 
of  law  which  we  have  stated."  Again :  "  And  as  we  view  this 
case  this  purchaser  was  entitled  to  that  land  as  it  was  repre-% 
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sented  to  be  timbered  and  located  and  if  it  was  not  as  repre- 
sented to  be,  even  if  those  representations  were  honestly  made, 
he  is  entitled  to  the  difference  between  its  value  as  represented 
and  its  actual  value  as  it  was."  The  vice  of  these  rulings  is  the 
union  of  fraud  and  warmnty.  The  issue  in  this  case  was  not 
one  relating  to  a  warranty,  but  was  whether  a  premeditated  and 
willful  fraud  had  been  perpetrated  by  the  appellant  through  hLs 
agents  by  the  false  and  fraudulent  representations  \)f  material 
facts,  by  which  he  had  induced  appellee  to  make  the  purchase. 
If  the  fraud  alleged  was  consummated,  the  appellee  upon  its 
discovery  had  a  right  either  to  afi&rm  or  disaffirm  the  purchase. 
If  the  latter,  it  was  his  duty  to  do  so  promptly  when  the  parties 
could  be  restored  to  their  original  position.  Negley  v.  Lindsay, 
67  Pa.  217. 

As  soon  as  the  appellee  discovered  the  fraud,  if  he  intended 
to  disaffirm  the  purchase  he  should  have  done  so,  if  the  parties 
could  then  be  restored  to  their  original  position ;  and  whether 
they  could  be  so  restored  was  a  question  for  the  jury.  The 
learned  judge  however  says:  "And  with  reference  to  these 
several  points  that  we  have  mentioned,  that  the  defendant 
would  have  a  right  to  recoup  and  set  off  damages,  it  must  not 
be  forgotten  that  you  must  consider  that,  at  the  time  these  rep- 
resentations were  discovered  to  be  untrue,  so  much  had  been 
done  under  the  contract  in  reference  to  the  subject-matter  of 
it,  that  it  was  impossible  to  restore  the  parties  to  their  former 
position.''  This  language  clearly  impoi*ts  that  so  much  had 
been  done  then  that  the  original  positions  of  the  parties  could 
not  be  restored.  Thus  the  learned  judge  took  this  question 
from  the  jury,  and  as  the  facts  were  disputed  the  question  was 
for  the  jury,  and  should  have  been  submitted  to  them. 

For  these  reasons  tiie  judgment  is  reversed  and  a  venire 
facias  de  novo  is  awarded. 
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ji66  17^     Samuel  J.  Creswell  Iron  Works,  Appellant,  ©.  O'Brien. 

|i68  209  Mechanic's  lien — Covenant  against  liens — Contract, 

166   172!  A  subconti-actor  cannot  be  deprived  of  his  right  to  lien  except  by  an  ex- 

173  Ii6|  press  covenant  against  liens  by  either  contractor  or  subcontractor,  or  such 
7f>6  i72|  a  covenant  so  clearly  implied  that  the  mechanic  or  material  man  cannot 
184^^244^      fail  to  understand  it. 

I186   1^  ^  building  contract  contained  a  covenant  that  the  contractor  *'  will  not 

I  156       ~Vf2\  •'5"ff®r  or  permit  any  lien  by  any  person  or  persons  whatsoever,  to  be  put 
d213       14091  or  remain  Upon  the  building,  and  that  any  such  lien  until  it  is  removed 
*410j  shall  preclude  any  and  all  claim  and  demand  for  any  payment  whatsoever 
under  or  by  viiti^e  of  this  contract,"  and  further  that  the  last  installment 
shall  not  be  payable  unless  in  addition  to  the  architect's  certificate  *'  a  full 
release  of  all  claims  and  liens  for  all  work  done  and  all  materials  fur- 
nished" has  been  delivered  by  the  contractor.    Heldy  that  the  subcon- 
tractor was  not  depnved  of  his  right  to  file  a  lien. 
Benedict  v.  Hood,  134  Pa.  289,  explained  and  qualified. 

Argued  March  21,  1898.  Appeal,  No.  187,  Jan.  T.,  1893,  by 
plaintiff,  from  judgment  of  C.  P.  No.  2,  Phila.  Co.,  Dec.  T., 
1890,  No.  746,  in  favor  of  defendants,  Francis  A.  O'Brien, 
owner,  and  Thomas  A.  Ash,  contractor,  notwithstanding  ver- 
dict for  plaintiff.  Before  Williams,  McCollum,  Mitchell, 
Dean  and  Thompson,  JJ. 

Mechanic's  lien  for  ironwork. 

The  contract  contained  the  following  covenants : 

"  And  it  is  further  agreed  that  the  party  of  the  first  part  will 
not  at  any  time  suffer  or  permit  any  lien,  attachment,  or  other 
incumbrance,  under  any  law  of  this  state  or  otherwise,  by  any 
person  or  persons  whatsoever,  to  be  put  or  remain  upon  the 
building  or  premises  into  or  upon  which  any  work  is  done  or 
materials  furnished  under  this  contract,  for  such  work  or  ma- 
terials, or  by  reason  of  any  other  claim  or  demand  against  the 
party  of  the  first  part ;  and  that  any  such  lien,  attachment  or 
other  incumbrance,  until  it  is  removed,  shall  preclude  any  and 
all  claim  and  demand  for  any  payment  whatsoever  under  or 
by  virtue  of  this  contract. 

"  And  further,  the  last  installment  shall  not  be  payable,  un- 
less in  addition  to  the  architect's  certificate  a  full  release  of  all 
claims  and  liens  against  the  said  building  and  its  appurtenances 
and  the  said  lot  of  ground  for  all  work  done  and  all  materials 
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famished  in  or  about  the  construction  and  erection  of  said  three 
story  brick  building,  pavements,  etc.,  as  drawn,  specified  and 
agreed  to  be  done,  has  been  delivered  by  the  party  of  the  first 
part,  and  unless  the  architect  shall  certify  that  all  damages  or 
allowances  which  should  be  paid  or  made  by  the  party  of  the 
first  part  have  been  deducted  from  the  said  installment,  and  also 
a  certificate  from  the  party  of  the  firet  part  that  all  claims  or 
demands  for  extra  work  or  otherwise  under,  or  in  connection 
with  this  contract,  have  been  presented  to  the  architect  and 
owner." 

Verdict  for  plaintiff,  subject  to  the  question  reserved  as  to 
whether  plaintiff  was  entitled  to  i-ecover.  Judgment  for  de- 
fendant non  obstante  veredicto. 

Error  assiffned  was  entrj'  of  judgment  as  above. 

Joseph  deF.  Junkin^  for  appellant,  cited :  Murphy  v.  Morton, 
139  Pa.  345 ;  Lloyd  v.  Krause,  29  W.  N.  429 ;  Nice  v.  Walker, 
31  W.  N.  622. 

John  Dolman^  for  appellee,  cited :  Benedict  v.  Hood,  134  Pa. 
292 ;  Murphy  v.  Morton,  139  Pa.  845 ;  Lloyd  v.  Krause,  29 
W.  N.  429. 

Opinion  by  Mr.  Justice  Mitchell,  July  19, 1893 : 
The  learned  court  below  entered  judgment  for  defendant  on 
the  point  reserved,  on  the  authority  of  Benedict  v.  Hood,  134 
Pa.  289.  The  contracts  in  that  case  and  in  this,  so  far  as  re- 
lates to  the  filing  of  liens,  are  substantially  the  same,  but  there 
was  in  that  case  an  additional  feature  in  the  fact  that  the  plain- 
tiff, a  subcontractor,  was  surety  for  the  faithful  performance 
by  the  contractor  of  his  covenants,  one  of  which  was  that  he 
would  not  suffer  any  liens  to  be  filed.  The  case  therefore  was 
rightly  decided  on  the  ground  of  waiver  by  the  plaintiff  of  his 
right  to  any  lien,  and  it  is  on  this  ground  only  that  it  can  be 
sustained  in  the  face  of  more  recent  and  fuller  adjudications. 

By  these  it  has  been  established  clearly  that  stipulations  for 
a  release  of  liens  before  final  payment  of  the  contractor,  or  that 
there  shall  be  no  legal  or  lawful  claims  against  the  owner  in 
any  manner,  from  any  source  whatever,  for  ^ork  or  materials 
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furnished,  and  similar  provisions,  will  not  deprive  a  subcon- 
tractor of  his  right  to  lien.  That  result  can  only  be  attained 
by  an  express  covenant  against  liens  by  either  contractor  or 
subcontractor,  or  such  a  covenant  so  clearly  implied  that  the 
mechanic  or  material  man  cannot  fail  to  understand  it.  If  the 
contract  is  fairly  and  reasonably  susceptible  of  any  other  con- 
struction, it  will  not  debar  a  lien :  Murphy  v.  Morton,  139  Pa. 
846 ;  Moore  v.  Carter,  146  Pa.  492 ;  Lloyd  v.  Krause,  147  Pa. 
402 ;  Nice  v.  Walker,  153  Pa,  123. 

In  the  present  case  the  covenant  is  that  the  contractor  "  will 
not  suffer  or  permit  any  lien  ....  by  any  person  or  persons 
whatsoever,  to  be  put  or  remain  upon  the  building  ....  and 
that  any  such  lien  ....  until  it  is  removed  shall  preclude 
any  and  all  claim  and  demand  for  any  payment  whatsoever  under 
or  by  virtue  of  this  contract,"  and  further,  "  the  last  installment 
shall  not  be  payable  unless  in  addition  to  the  architect's  certifi- 
cate, a  full  release  of  all  claims  and  liens  ....  for  all  work 
done  and  all  materials  furnished "  has  been  delivered  by  the 
contmctor.  The  contract  must  be  interpreted  according  to  the 
intention  of  the  parties,  and  the  fair  construction  of  this  is  that 
the  intention  was  to  protect  the  owner  not  by  the  absolute  pro- 
hibition of  liens,  but  by  providing  for  their  payment  by  the 
contractor,  and  in  default  of  his  doing  so  the  stoppage  of  his 
own  pay.  There  is  no  sufficient  language  in  the  covenant  to 
indicate  that  the  parties  meant,  even  if  they  knew  of  their 
power,  to  prevent  absolutely  the  tiling  of  any  lien.  On  the 
contrary  the  possible  filing  of  liens  is  recognized  and  their  va- 
lidity is  not  disputed,  but  a  penalty  is  put  upon  the  contmctor 
for  suffering  them  to  remain.  The  reasoning  of  our  brother 
Green  in  Lloyd  v.  Krause,  supra,  seems  exactly  applicable,  "as 
this  part  of  the  contract  evidently  contemplates  that  liens  may 
be  filed,  and  provides  a  method  by  which  the  owner  may  pro- 
tect himself  against  them,  by  withholding  the  money  from  the 
builder  until  they  are  released,  it  cannot  be  contended  that  it 
is  the  necessaiy  meaning  of  the  contract  that  there  were  none 
to  be  filed  in  any  event." 

The  contract  in  this  case  therefore  falls  short  of  the  standard 
established  by  Nice  v.  Walker,  158  Pa.  123,  the  latest  case  on 
the  subject,  in  which  the  rule  was  maturely  considered,  and 
intended  to  be  settled  finally :  Benedict  v.  Hood,  supra,  as  al- 
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ready  said,  was  rightly  decided  on  its  own  facts,  but  so  far  as 
anything  there  said  conflicts  with  the  views  now  expressed  it 
is  overruled. 

Judgment  reversed  and  judgment  entered  for  plaintifE  on  the 
verdict. 


Whitman,  Appellant,  tJ.  Pennsylvania  R.  R. 


Negligence—RailroadA^Chrade  crossing— Stop,  look  and  listen— Proper  J^  ^^ 
plar.e — When  question  for  Jury, 

In  an  action  to  recover  damages  for  injuries  received  at  a  gi'ade  crossing, 
if  the  facts  are  undisputed  that  the  plaintiff  did  not  stop  at  a  proper  place 
to  look  and  listen,  it  is  the  duty  of  the  couil  to  declare  the  law ;  but  if  the 
facts  are  disputed,  the  question  is  for  the  jury. 

Plaintiff  was  injured  on  the  tracks  of  a  railroad  at  a  public  grade  crossing. 
Plaintiff  stopped  at  a  point  about  one  hundred  feet  from  the  track  where 
he  had  a  view  of  the  track  for  about  thirty-five  yards  to  the  east.    Further 


211        ^622j 


view  from  the  road  was  cut  off  by  a  curve  in  the  track  and  by  a  hotel.  \  ^^  ^^ 
Five  witnesses  testified  that  the  point  where  the  plaintiff  stopped  was  the  ' 
proper  and  customaiy  stopping  place  used  by  drivel's  coming  in  that  di- 
rection, as  the  road  from  that  point  ran  at  a  down  grade  until  so  near  the 
track  that  some  horses  could  not  safely  be  checked  thei*e.  Plaintiff  and 
his  driver  testified  that  they  not  only  stopped  at  this  point,  and  waited 
until  two  trains  in  opposite  directions  had  passed,  but  then  drove  on  and 
••  slacked  up  "  nearer  the  track  **  to  see  or  hear  whether  there  was  any- 
thing coming/*    Held^  that  the  case  was  for  the  jury. 

Argued  March  23, 1893.  Appeal,  No.  226,  Jan.  T.,  1893, 
by  plaintiff,  Hiram  Whitman,  from  judgment  of  C.  P.  No.  2, 
Phila.  Co.,  March  T.,  1891,  No.  705,  entering  nonsuit  in  favor  of 
defendant.  Before  Williams,  McCollum,  Mitchell,  Dean 
and  Thompson,  J  J. 

Trespass  for  personal  injuries  received  at  a  public  grade 
crossing  of  a  railroad. 

At  the  trial,  before  Pennyp acker,  J.,  it  appeared  that  plain- 
tiff, a  man  fifty-three  years  of  age,  was  driving  at  about  one 
o'clock  in  the  morning  of  January  13,  1889,  in  a  one-horse 
wagon  with  Isaac  A.  Hollingsworth  on  the  Lancaster  turnpike. 
They  approached  a  crossing  of  defendant  company,  composed 
of  three  tracks  at  Atglen  borough,  in  the  county  of  Chester. 
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HoUingsworth  was  driving.  At  a  point  about  one  hundred 
feet  from  the  tmck  they  stopped,  looked  and  listened.  From 
this  point  there  was  a  view  of  the  track  for  about  thirty-five 
yards  to  the  eastward.  Further  view  was  then  cut  ofiE,  not 
only  by  a  curve  in  the  track,  but  by  a  hotel.  Five  witnesses 
testified  that  this  was  the  customary  and  proper  place  to  stop, 
as  the  road  from  that  point  ran  down  grade  until  so  near  the 
track  that  some  horses  could  not  safely  be  checked  there.  Both 
plaintifiE  and  HoUingsworth  testified  that  they  stopped  at  this 
point,  and  waited  until  two  trains  in  opposite  directions  had 
passed,  they  then  drove  on  and  "  slacked  up  "  nearer  the  track 
"  to  see  or  hear  whether  there  was  anything  coming."  The 
court  entered  a  compulsory  nonsuit  on  the  ground  that,  as  plain- 
tiff could  see  such  a  short  distance  from  the  place  where  he 
stopped,  it  was  not  a  proper  place  to  stop ;  and  in  such  case  it 
was  his  duty  to  use  greater  care,  such  as  getting  out  and  look- 
ing or  leading  his  horse. 

Error  assigned  was  refusal  to  take  off  nonsuit. 

A,  S.  L,  Shields^  for  appellant. — Whether  the  plaintiff  stop* 
ped  at  the  best  place  is  a  question  of  fact  and  should  have  been 
submitted  to  the  jury :  Ellis  v.  Lake  Shore  &  Michigan  South. 
R.  R.  Co.,  138  Pa.  506  ;  Lake  Shore  &  M.  S.  Ry.  Co.  v.  Frantz, 
127  Pa.  297 ;  McNeal  v.  R.  R.,  131  Pa.  184. 

David  W.  Sellers^  for  appellee,  cited :  R.  R.  v.  Feller,  84  Pa. 
229;  R.  R.  v.  Carr,  99  Pa.  510. 

Opinion  by  Mr.  Justice  Metchbll,  July  19, 1893 : 
The  learned  judge  nonsuited  the  plaintiff  for  violation  of  the 
rule  which  requires  a  traveler  about  to  cross  a  railroad  track, 
to  stop,  look  and  listen,  because  he  held  that  the  evidence  show- 
ed that  where  plaintiff  stopped,  the  trains  could  neither  be  seen 
nor  heard.  The  rule  has  been  enforced  and  reiterated  in  so 
many  cases,  from  R.  R.  Co.  v.  Beale,  73  Pa.  504,  down,  that  it 
needs  no  further  discussion.  As  was  said  in  McNeal  v.  R.  R. 
Co.,  131  Pa.  184,  experience  has  confirmed  the  wisdom  of  its 
adoption,  and  it  will  not  be  relaxed  nor  pared  down  by  excep- 
tions. But  it  is  a  rule  which  in  its  nature  is  applicable  only  to 
clear  cases,  to  those  which  practically  only  admit  of  one  view. 
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We  are  unable  to  agree  with  the  learned  judge  that  this  is 
such  a  case.  It  is  true  that  the  place  where  plaintiff  stopped 
was  a  hundred  feet  away  from  the  track,  and  afforded  a  very- 
short  view,  about  thirty-five  yards  to  the  eastward,  and  that 
further  view  was  then  cut  off,  not  only  by  a  curve  in  the 
track,  but  by  a  hotel.  But  notwithstanding  these  disadvan- 
tages, five  witnesses  besides  the  plaintiff,  one  of  them  a  livery- 
man, testify  that  this  was  the  proper  and  customary  stopping 
place,  used  by  drivers  coming  in  that  direction.  The  witness 
Ervin  explains  why  this  place  is  preferred,  because  there  is  a 
break  or  level  place  in  the  road  which  then  runs  at  a  down 
grade  until  so  near  the  track  that  some  horses  cannot  safely  be 
checked  there.  Plaintiff  and  the  driver  t€>stified  that  they  not 
only  stopped  at  this  point,  and  waited  until  two  trains  in  op- 
posite directions  had  passed,  but  then  drove  on  and  **  slacked 
up  "  nearer  the  track  "  to  see  or  hear  whether  there  was  any- 
thing coming."  In  the  face  of  this  testimony  we  do  not  think 
the  court  could  safely  say,  as  matter  of  law,  that  the  place 
where  plaintiff  stopped  was  not  one  which  i*easonable  prudence 
would  sanction  for  the  purpose. 

None  of  the  cases  go  to  this  extent.  In  R.  R.  Co.  v.  Beale, 
73  Pa.  604,  the  decedent  did  not  stop  at  all,  and  in  R.  R.  Co. 
V.  Feller,  84  Pa.  226,  the  case  principally  relied  on  by  appel- 
lee, though  it  was  held  as  matter  of  law  that  the  place  of  stop- 
ping was  an  improper  one,  yet  it  was  because  it  appeared  in  the 
uncontradicted  evidence  that  there  was  a  proper  place  which 
the  deceased  drove  past  without  stopping.  "  Between  the  iion- 
works  and  the  watch  house,"  says  C.  J.  Agnew,  "is  a  con- 
siderable space  through  which  he  could  see  up  the  railroad 
about  six  hundred  and  fifty  feet.  Feller  drove  his  team  past 
this  opening  without  stopping  and  came  to  a  stand  right  be- 
fore the  watch  house."  The  case  that  approaches  most  closely 
the  present,  is  Ellis  v.  R.  R.  Co.,  138  Pa.  506.  There  the 
plaintiff  stopped  twice,  but  the  second  time  at  a  place  where 
his  view  was  somewhat  obstructed  by  piles  of  lumber.  De- 
fendant asked  the  judge  to  charge  that  under  such  circumstances 
it  was  plaintiff's  duty  to  get  out  of  his  wagon  and  go  on  the 
track  to  look,  and  that  anything  short  of  so  doing  was  negli- 
gence in  law.  The  judge  refused  and  this  court  affirmed  him, 
Paxson,  C.  J.,  saying,  "the  question  whether  a  traveler  in  a 
Vol.  clvi— 12 
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given  case  has  stopped  at  the  best  place  is  necessarily  a  ques- 
tion of  fact,  not  of  Jaw.  If  I  am  right  in  this  it  must,  as  a  gen- 
eral rule,  be  passed  upon  by  a  jury."  The  word  "  necessarily," 
as  is  shown  by  the  last  sentence,  was  used  with  reference  to 
the  case  in  hand.  If  the  facts  are  undisputed  and  the  inference 
fi-om  them  clear,  it  will  be  the  duty  of  the  court  to  declare  the 
law,  as  was  done  in  R.  R.  Co.  v.  Feller,  but  in  general  the  ques- 
tion is  for  the  jury.  So  it  is  in  this  case.  If  notwithstanding 
the  drawbacks  of  the  place  where  plaintiff  stopped,  it  still  had 
sufiScient  advantages  over  other  places,  to  make  it  the  habitual 
choice  of  travelers  on  that  road,  only  a  jury  can  say  whether 
or  not  it  was  the  best  or  a  proper  place  to  stop,  and  even  if  it 
was,  whether  considering  its  disadvantages  it  was  not  negli- 
gence in  the  plaintiff  not  to  stop  a  second  time  on  the  level  be- 
fore reaching  the  track. 

Judgment  reversed  and  venire  de  novo  awarded. 


Walker,  Appellant,  v.  Githens  et  al. 

Landlord  and  tenant — Holding  over — Change  of  Urm% — CoiMideration— 
Bmdence. 

Where  a  tenant  is  holding  over  from  year  to  year  after  the  expiration  of 
the  terra  of  a  written  lease,  it  is  competent  for  the  paities  to  make  a  dif- 
ferent agreement  as  to  the  tei*ms  of  the  tenancy,  and  of  course  for  either 
to  prove  such  new  agreement  by  any  proper  evidence. 

If  such  new  agreement  would  not  be  good  for  the  year  in  which  it  was 
made  without  a  new  consideration,  it  would  be  valid  for  any  succeeding 
year,  and  the  continuance  of  the  tenant  in  possession  paying  the  agreed 
rent  would  be  sufficient  consideration. 

A  building  was  leased  to  two  tenants  who  were  jointly  and  severally 
liable  for  tlie  rent.  The  lease  expired  and  the  tenants  held  over  from  year 
to  year.  In  an  action  against  one  of  the  tenants  for  the  whole  rent,  he 
offered  to  prove  that  the  lessor  had  released  the  joint  and  several  liability 
of  the  tenants  for  the  rent  of  the  whole  house,  and  accepted  in  place  there- 
of the  separate  tenancy  of  each  for  one  half;  also  payment  and  receipt  of 
rent  for  one  half  in  full  of  defendant's  debt.  HeUl^  that  the  evidence 
should  have  been  admitted. 

Argued  March  24,  1898.  Appeal,  No.  250,  Jan.  T.,  1898,  by 
plaintiff,  Dwight  F.  Walker,  from  judgment  of  C.  P.  No.  8, 
Phila.  Co.,  June  T.,  1890,  No.  649,  on  verdict  for  defendants, 
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E.  S.  Githens  et  al.     Before  Williams,  McCollxjm,  Mitch- 
ell, Dean  and  Thompson,  JJ. 

Replevin  for  goods  distrained  for  rent. 

At  the  trial,  before  Finletter,  P.  J.,  it  appeared  that  de- 
fendant leased  to  plaintiff  and  Edward  A.  Walker  certain  prem- 
ises for  the  term  of  five  years  from  August  1, 1876.  Defendant 
claimed  that  after  the  expiration  of  the  lease  the  term  of  the 
tenancy  had  been  changed.  He  offered  to  prove  that  in  1876 
the  parties  went  into  possession  of  the  premises  in  question, 
under  the  lease ;  that  they  remained  in  possession  under  the 
lease  until  sometime  about  the  fii-st  of  October,  1885,  when, 
with  the  consent  of  Mrs.  Githens,  there  was  a  division  of  the 
property,  and  a  division  of  the  rent,  by  which  each  took  one 
half  of  the  property — $25.00  per  month  each — and  that  that  con- 
tinued up  until  September,  1890,  and  Edward  Walker  having 
moved  out  this  lady  refused  to  take  the  share  due  by  this  plain- 
tiff, and  asked  for  the  whole. 

The  Court :  Do  you  contend  that  she  agreed  to  take  one  half 
of  the  rent  from  each  in  lieu  of  the  other  arrangements  ?  Mr. 
West :  Yes,  sir  ;  we  do  contend  that.  The  Court :  I  will  over- 
rule the  offer.    Exception.  [1] 

Mr.  West :  I  offer  to  prove  that  about  October  1,  1885,  by 
these  receipts,  the  rent  was  reduced  to  $25.00  per  month.  The 
receipt  dated  October  28th  states  that  $100  was  received  as 
payment  of  four  months'  rent.  Objected  to.  Offer  overruled 
and  exception.  [2] 

Mr.  West :  I  offer  to  prove  that  the  original  lease  came  to 
an  end,  by  its  own  terms,  on  the  10th  of  June,  1886,  and  that 
the  plaintiff  was  at  that  time  in  possession  of  the  premises  un- 
der a  new  agreement ;  that  he  should  have  one  half  of  the 
premises  and  pay  for  it  $25.00  a  month.  Objected  to.  Offer 
ovenuled  and  exception.  [3] 

Plaintiff  tendered  the  amount  admitted  to  be  due,  which  was 
refused  by  defendant  and  plaintiff's  property  distrained. 

Verdict  and  judgment  for  defendants.     Plaintiff  appealed. 

JErrors  assigned  were  (1-3)  rulings  on  evidence,  quoting  the 
offers  but  not  the  bills  of  exceptions. 
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J".  Martin  Rommel^  James  M,  West  with  him,  for  appellant, 
cited  :  1  Wood's  Landlord  and  Tenant,  18 ;  Cloth  Co.  v.  Gard- 
ner, 99  111.  163 ;  Crommelin  v.  Thiess,  31  Ala.  412 ;  Singer  Co. 
V.  Sayre,  75  Ala.  270. 

John  A.  Burton^  for  appellees,  cited :  Pearsoll  v.  Chapin,  44 
Pa.  17 ;  McDowell  y.  Simpson,  3  Watts,  135 ;  Negley  v.  Lind- 
say, 67  Pa.  228 ;  Duncan  v.  McCuUough,  4  S.  &  R.  487. 

Opinion  by  Mr.  Justice  Mitchell,  July  19, 1893: 
The  offer  of  the  appellant  was  to  show  that  although  he  had 
gone  into  possession  under  the  lease  in  evidence,  yet  at  the 
time  the  rent  distrained  for  accrued  he  was  no  longer  in  under 
the  lease  but  under  a  new  contract.  This  was  entirely  compe- 
tent. The  term  under  the  lease  had  admittedly  expired,  but 
appellant  had  continued  in  possession,  and  the  presumption 
therefore  was  that  he  was  a  tenant  from  year  to  year  under  all 
the  terms  of  the  lease  that  were  applicable.  But  it  was  entirely 
competent  for  the  parties  to  make  a  different  agreement  at  any 
time,  and  of  course  for  either  to  prove  such  new  agreement  by 
any  proper  evidence.  The  appellant  alleged  that  the  lessor 
had  released  the  joint  and  several  liability  of  the  two  tenants 
for  the  rent  of  the  whole  house,  and  accepted  in  place  thereof 
the  separate  tenancy  of  each  for  one  half.  Even  if  it  be  con- 
ceded that  such  an  armngement  made  during  the  running  of 
any  year  would  not  be  binding  on  the  lessor  for  that  year  with- 
out some  new  consideration,  there  can  be  no  question  that  it 
would  be  valid  for  any  subsequent  year,  and  the  continuance 
of  the  tenant  in  possession  paying  the  agreed  rent  would  be  suf- 
ficient consideration. 

Appellee's  argument  is  that  as  the  agreement  was  not  bind- 
ing at  the  time  it  was  alleged  to  be  made,  for  want  of  considera- 
tion, it  could  not  be  ratified  or  renewed  subsequently.  But 
this  argument  overlooks  the  principle  that  the  agreement  was 
not  required  to  be  express.  It  could  be  made  by  tacit  under- 
standing, and  implied  as  in  any  other  case  from  the  acts  of  the 
parties.  And  even  if  an  express  agreement  was  made,  which 
was  not  binding  in  law,  but  was  supposed  to  be  so  by  the  par- 
ties and  was  carried  out  by  them,  and  then  a  new  year  entered 
upon  under  the  supposition  and  intention  that  it  was  and  should 


Digitized  by  VjOOQlC 


WALKER,  AppeUaut,  v.  GITHENS.  181 

1893.]  Opinion  of  the  Court. 

be  mutually  binding,  it  would  be  entirely  valid.  And  the  jury 
would  be  entitled  to  find  that  intent  from  the  payment  and  re- 
ceipt of  rent  for  one  half  the  house  in  full  of  appellant's  debt, 
and  other  similar  acts.  All  of  the  offei'S  of  appellant  tended 
to  prove  the  defence  set  up  and  should  have  been  admitted. 
Of  coui-se  it  will  be  competent  for  the  lessor  to  show  that  such 
receipts  if  given  were  for  convenience  only,  but  that  will  raise 
the  issue  for  the  jury. 
Judgment  reversed  and  venire  de  novo  awarded. 


Independent  B.  &  L.  Assn.  v.  Real  Estate  Title  Co.,  >  i56       i8i 

Appellant.  ljn__jm, 

Agency — Fraxtd  qf  agent — Satisfaction  qf  mortgage — Equity, 
A  real  estate  title  company  is  liable  for  the  loss  of  a  fund  received  by 
the  solicitor  of  the  company  while  acting  within  the  apparent  scope  of  his 
duties,  and  ombeszled  by  him. 

A  client  of  a  i-eal  estate  title  company  made  to  the  company  two  appli- 
cations for  loans,  one  to  be  used  in  paying  off  the  moitgage  of  a  buildiqg 
and  loan  association  on  her  Thompson  street  house,  and  the  other  to  be 
8ecui*ed  by  a  mortgage  on  a  house  on  Monns  street  which  she  proposed 
to  pui'chase.  The  company  was  to  do  the  conveyancing.  To  secure  pos- 
session of  the  Morris  street  house,  she  paid  to  the  solicitor  of  the  company 
the  portion  of  the  purchase  money  which  she  was  to  pay  in  cash.  The 
company,  in  settling  with  the  vendor,  did  not  apply  the  cash  thus  received 
by  the  solicitor,  but  used  the  money  applied  for  on  the  Thompson  street 
application.  Subsequently  the  solicitor  notified  the  treasurer  of  the  build- 
ing and  loan  association  to  come  for  settlement,  and,  when  he  did  so,  gave 
him  fifty  cents  and  requested  him  to  go  to  the  recorder's  office  and  satisfy 
the  mortgage  of  the  association.  When  this  was  done,  the  solicitor  gave 
the  treasurer  his  personal  check,  and  requested  him  to  hold  it  for  three 
days  before  presenting  it,  which  was  done.  When  the  check  was  pre- 
sented, there  were  no  funds  to  meet  it.  On  a  bill  in  equity  for  the  can- 
cellatioD  of  the  entry  of  satisfaction:  Held,  (1)  that  a  court  of  equity 
had  jurisdiction,  notwithstanding  the  additional  remedy  at  law  by  assump- 
sit; (2)  that  the  action  of  plaintiffs  treasurer  in  accepting  the  solicitor's 
personal  check  and  holding  it  for  three  days  did  not,  under  the  circum- 
stances, discharge  the  title  company  fi*om  liability ;  (3)  that  the  solicitor 
was  acting  within  the  apparent  scope  of  his  duties  in  the  ti*ansaction,  and 
(4)  that  plaintiff  was  entitled  to  the  relief  sought. 

Argued  March  24, 1893.     Appeal,  No.  257,  Jan.  T.,  1898,  by 
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defendant,  from  decree  of  0.  P.  No.  1,  Phila.  Co.,  March  T., 
1891,  No.  793,  on  bill  in  equity  in  favor  of  plaintiff.  Before 
Williams,  McCollum,  Mitchell,  Dbak  and  Thompson,  JJ. 

Bill  for  cancellation  of  satisfaction  of  mortgage. 

The  case  was  referred  to  F.  J.  Shoyer,  Esq.,  as  master,  who 
reported  as  follows : 

'*  The  bill  in  this  case  was  filed  by  the  complainant,  the  In- 
dependent Building  Association  of  the  city  of  Philadelphia, 
praying  that  the  entry  of  satisfaction  of  a  certain  mortgage 
held  by  the  complainant  be  stricken  off  the  record,  on  the 
ground  that  the  entry  of  said  satisfaction  had  been  procured  by 
the  fmud  of  one  Henry  C.  Thompson,  the  solicitor  and  agent 
of  the  Real  Estate  Title  Insurance  and  Trust  Company.  The 
bill  also  prayed  for  general  equitable  relief  as  against  the  said 
defendant  company  and  Hugh  Wilson  and  Martha  Ann  his  wife, 
the  said  Hugh  Wilson  and  Martha  Ann  his  wife  being  made 
defendants  in  said  bill,  because  they  are  owners  of  said  property 
on  which  the  said  mortgage  was  secured,  and  because  the  de- 
fendant company  alleged  that  the  said  Henry  C.  Thompson 
acted  as  the  attorney  and  agent  of  the  said  Hugh  Wilson  and 
Martha  Ann  his  wife. 

"  The  defendants  filed  separate  answers,  denying  generally 
the  allegations  for  equitable  relief  in  the  bill  of  complaint  filed ; 
the  said  defendant  company  averring  that  the  said  Henry  C. 
Thompson,  in  having  said  mortgage  marked  satisfied,  acted  as 
the  attorney  and  agent  of  Hugh  Wilson  and  Martha  Ann  his 
wife  ;  and  the  said  Hugh  Wilson  and  Martha  Ann  his  wife,  in 
their  answer  filed,  averring  that  Henry  C.  Thompson  acted  as 
the  solicitor  of  the  said  Real  Estate  Title  Insurance  and  Trust 
Companj'^  in  having  said  mortgage  marked  satisfied,  and  that 
they  dealt  only  with  said  company,  and  not  with  said  Henry  C. 
Thompson. 

"  The  facts  as  shown  by  the  testimony  are  as  follows :  The 
said  Hugh  Wilson  and  Martha  Ann  his  wife  were  the  owners 
of  two  cei-tain  lots  or  pieces  of  ground  situate  on  the  south  side 
of  Thompson  street,  formerly  Torr  avenue,  in  the  Twenty -fourth 
ward  of  the  city  of  Philadelphia,  and  on  the  eighth  day  of  No- 
vember, 1879,  they  executed  a  bond  and  mortgage  for  the  sum 
of  ^'2,600  to  the  complainant,  secured  on  said  lots,  which  said 
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mortgage  was  duly  recorded  and  was  afterward  reduced  to  some- 
thing over  $1,000. 

"  And  the  said  Hugh  Wilson  on  the  fifteenth  day  of  Novem- 
ber, 1889,  made  application  to  the  Real  Estate  Title  Insurance 
and  Trust  Company  for  a  loan  of  $1,100  to  pay  off  the  com- 
plainant's mortgage  reduced  as  aforesaid,  and  in  said  applica- 
tion it  was  written  that  the  complainant's  mortgage  was  to  be 
piiid  off.  This  application  was  some  time  afterward  increased 
to  the  sum  of  $1,400. 

"  Five  days  later,  on  November  21, 1889,  Martha  Ann  Wilson 
made  application  to  the  defendant  company  for  a  loan  of  $1,600 
on  a  property  on  the  south  side  of  Morris  street  in  the  city  of 
Philadelphia,  which  she  had  agreed  to  purchase  from  one  Mr. 
Blair  for  $2,600 ;  she  paid  him  fifty  dollars  on  account,  leaving 
$950  to  be  paid  by  her  in  cash  at  time  of  settlement. 

"  Some  delay  occurring  in  the  settlement  of  the  Morris  street 
property,  and  Mi-s.  Wilson  desiring  to  move  into  the  same,  saw 
Mr.  J.  B.  Henkles  of  the  defendant  company,  and  he  told  her 
that  if  she  would  pay  the  balance  of  $950  to  Mr.  Henry  C. 
Thompson,  he  would  give  her  an  order  on  Mr.  Blair  for  imme- 
diate possession ;  accordingly  Mrs.  Wilson,  on  December  9, 1889, 
paid  the  $950  to  Mr.  Thompson  and  got  his  receipt  for  the 
same,  written  on  a  letter  head  of  the  defendant  company,  where 
his  name  appeared  as  solicitor  of  the  defendant  company,  to- 
gether with  the. other  ofBcera. 

"  On  December  24,  1889,  the  defendant  company  made  set- 
tlement with  Hugh  Wilson  and  Martha  Ann  his  wife  on  the 
Morris  sti-eet  property,  and  applied  the  money  advanced  by  it 
on  the  Thompson  street  loan  to  the  purchase  money  of  the 
Morris  street  property,  although  the  $950  paid  to  the  said  Henry 
C.  Thompson  was  paid  to  him  as  the  purchase  money  of  the 
Morris  street  property ;  and  the  money  advanced  by  the  de- 
fendant company  on  the  Thompson  street  property  was  thus 
misappropriated  by  it,  notwithstanding  it  was  expressly  written 
on  the  Thompson  street  application  that  said  loan  was  asked 
for  to  pay  off  the  complainant's  mortgage. 

"  On  July  2,  1890,  in  consequence  of  a  notice  received  from 
Mr.  Thompson,  James  Gourley,  the  treasurer  of  the  complain- 
ant, called  at  the  Title  Company's  office,  and  was  given  fifty 
cents  by  Mr.  Thompson,  and  directed  to  go  satisfy  the  com- 
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plainant's  mortgage  of  record  and  return,  and  he  would  give 
him  the  money.  Mr.  Gourley  accordingly  went  to  the  record- 
er's ofSce  and  entered  satisfaction  of  the  complainant's  mort- 
gage, and  returned  to  the  defendant's  office,  and  was  given  the 
individual  check  of  Mr.  Thompson,  which  he  did  not  examine, 
with  the  request  that  he  hold  the  same  till  Saturday,  which 
was  July  5th,  and  Mr.  Gourley  in  accordance  with  said  request 
held  said  check  until  the  following  Saturday,  when  he  presented 
the  same,  and  there  was  not  sufficient  money  to  meet  it. 

"  The  argument  of  counsel  for  the  defendant  company  was, 
fir«t,  that  Henry  C.  Thompson  was  not  the  agent  of  the  said 
defendant  company  at  the  time  the  mortgage  was  satisfied 
belonging  to  the  complainant;  second,  that  even  if  the  said 
Thompson  was  for  all  ordinary  purposes  the  agent  of  the  said 
defendant  company  in  this  transaction,  to  wit,  the  satisfaction 
of  complainant's  mortgage,  Mr.  Gourley  dealt  with  him  in  his 
individual  capacity  as  the  attorney  for  the  Wilsons,  and  by 
taking  his  individual  check  relieved  the  defendant  company 
from  all  responsibility ;  and,  third,  that  even  though  the  de- 
fendant company  were  bound  by  the  acts  of  the  said  Henry  C. 
Thompson,  the  act  of  the  said  Thompson  was  a  mere  breach  of 
contract,  and  the  defendant  company  is*  not  answerable  in 
equity,  as  the  complainant  has  a  complete  and  adequate  remedy 
at  law. 

*-''  As  to  the  first  position  taken  by  the  defendant,  it  may  be 
said  that  it  is  not  supported  by  the  evidence,  for  not  only  do 
the  Wilsons  testify  that  they  did  not  in  any  way  deal  with  Mr. 
Thompson  except  as  the  solicitor  and  agent  for  the  defend- 
ant company,  but  the  testimony  and  conduct  of  the  defendant 
company's  witnesses  and  officers  go  a  long  way  toward  over- 
throwing such  a  position.  It  need  but  to  be  stated  to  be  con- 
ceded that  the  defendant  company's  officers  may  bind  it  in  all 
their  acts  within  the  scope  of  their  authority,  and  if  it  is  to  be 
believed,  as  testified  to  by  Mrs.  Wilson,  that  she  was  directed 
by  Mr.  Henkles,  one  of  the  company's  officers,  to  pay  to  Mr. 
Thompson  tlie  $950,  which  I  find  as  a  fact  was  the  case,  then 
the  defendant  company  from  that  moment  was  bound  to  see 
that  the  $960  was  applied  only  to  that  purpose  which  it  was 
paid  for,  namely,  as  purchase  money  on  the  Morris  street  pi*op- 
erty.     And,  further,  when  Mrs.  Wilson  made  her  application 
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to  the  defendant  company  through  its  agent,  the  said  Mr.  Han- 
kies, for  a  loan  on  the  Thompson  street  property  to  pay  oflE  the 
complainant's  mortgage,  and  Mr.  Henkles  wrote  on  said  appli- 
cation that  the  complainant's  mortgage  was  to  be  so  paid  off, 
the  defendant  company  undertook  and  became  liable  to  see 
that  9$1,100,  afterward  increased  to  $1,400,  loaned  on  the 
Thompson  street  property,  was  used  for  no  other  purpose  than 
to  pay  off  the  mortgage  of  the  complainant. 

"  And  that  afterward,  when  the  defendant  company,  in  set- 
tlement for  the  Morris  street  property,  took  the  money  loaned 
on  the  Thompson  street  property,  and  with  full  notice,  which 
it  had,  allowed  the  $950,  deposited  at  its  request  for  that  pur- 
pose, to  remain  in  the  hands  of  Mr.  Thompson,  and  the  com- 
plainant's mortgage  to  remain  unsatisfied  of  recoi-d,  it  clearly 
guai-anteed  the  money  due  on  the  complainant's  mortgage,  and 
]*elied  absolutely  on  the  statement  of  Mr.  Thompson,  and  clearly 
intended  to  be  bound  by  his  agency,  for  on  no  other  ground  can 
the  conduct  of  the  defendant  company  be  accounted  for,  as 
the  defendant  company  would  not  rely  on  the  statement  of  an 
attorney  of  persons  borrowing  money  from  it  that  he  had  their 
money,  and  would  satisfy  a  mortgage  which  was  a  prior  in- 
cumbrance to  the  one  on  which  the  company  was  advancing 
money,  unless  they  regarded  the  possession  of  the  money  by 
said  attorney  their  possession,  which  was  the  case  in  this  mat- 
ter, and  I  so  find  as  a  fact,  and  that  the  said  Henry  C.  Thomp- 
son was  the  agent  and  solicitor  of  the  defendant  company,  and 
that  there  is  no  evidence  of  any  weight  to  show  that  at  any 
time  during  these  transactions  did  Mr.  Thompson  act  as  the  at- 
torney or  agent  of  the  Wilsons  except  as  the  agent  and  attor- 
ney of  the  defendant  company. 

"  Now,  in  point  of  order,  the  master  takes  up  the  second 
poeition  of  the  defendant  company,  to  wit :  that  Mr.  Gourley, 
the  treasurer,  dealt  with  Mr.  Thompson  in  his  individual  ca- 
pacity, and  in  so  doing  and  taking  the  individual  check  of  Mr. 
Thompson  tlie  defendant  company  is  relieved.  On  this  point 
tlie  only  direct  testimony  is  the  testimony  of  Mr.  Gourley  him- 
self, who  testifies  that  he  went  to  the  office  of  the  defendant 
company,  and  was  told  by  Mr.  ITiompson  to  go  to  the  recorder's 
office  and  satisfy  the  mortgage,  and  that  he,  Thompson,  would 
give  him  the  money  on  his  return.     Now,  considerable  stress 
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was  laid  on  the  personal  pronoun  ;  that '  I '  meant  Mr.  Thomp- 
son would  give  him  the  money.  The  master  is  of  the  opinion 
that  Mr.  Thompson  would  under  all  and  any  circumstances,  as 
the  agent  of  the  company,  use  this  pronoun  in  referring  to  him- 
self as  the  person  who  would  on  behalf  of  the  company  pay  out 
money.  While,  on  the  other  hand,  every  inference  is  against 
the  fact  that  Mr.  Thompson  acted  in  his  individual  capacity  in 
giving  his  check  to  Mr.  Gourley,  the  treasurer  of  the  complain- 
ant, as  Mr.  Thompson  had  no  interest  in  having  the  mortgage 
of  complainant  satisfied ;  the  money  he  had  in  his  possession 
was  the  money  paid  to  him  as  the  solicitor  of  the  company, 
and  should  have  been  applied  to  the  settlement  of  the  Morris 
street  property,  while  the  money  that  the  defendant  company 
should  have  applied  to  the  satisfaction  of  the  complainant's 
moi-tgage  had  already  been  appropriated  by  it  wrongfully,  and 
from  the  consequence  of  that  act  it  could  not  escape.  And  as 
between  the  defendant  company  and  the  Wilsons,  the  defend- 
ant company  was  bound  to  see  that  the  complainant's  mortgage 
was  satisfied,  for  it  had  agreed  to  advance  the  money  for  that 
purpose,  and  took  the  Wilsons'  bond  and  mortgage  and  placed 
the  same  on  record  to  secure  the  money  so  advanced ;  and  any 
act  Mr.  Thompson  did  to  relieve  the  defendant  company  from 
the  responsibility  it  was  already  under  to  see  that  the  com- 
plainant's mortgage  was  satisfied,  he  did  it  clearly  as  the  agent 
of  the  defendant  company,  and  the  complainant  had  a  right  to 
believe  he  was  so  acting  as  the  agent  of  the  defendant  com- 
pany, as  he  was  their  solicitor  and  was  occup3ring  the  oflBce  of 
the  defendant  company  when  Mr.  Gourley  received  the  check. 
"The  fact  that  Mr.  Gourley  received  the  check  of  Mr. 
Thompson  does  not  vary  the  case,  for  if  [Mr.  Thompson  was 
acting  as  the  agent  of  the  defendant  company  there  was  noth- 
ing in  the  fact  that  he  gave  his  individual  check  to  put  Mr. 
Gourley  on  suspicion  or  notice,]  [19]  as  the  defendant  company, 
by  having  Mr.  Thompson  as  its  solicitor,  invited  the  world  to 
deal  with  him  as  a  person  to  be  trusted,  and  this  more  espe- 
cially so  as  the  defendant  company  had  notice  of  the  irregu- 
larities of  Mr.  Thompson  some  time  prior  to  July  2, 1890,  and 
had  asked  him  to  resign  on  that  account,  but- it  still  continued 
him  in  its  employ,  and  thereby  made  it  possible  for  him  to  de- 
fraud innocent  persons  who  had  no  notice  of  his  misconduct, 
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and  who,  under  color  of  the  confidence  the  defendant  compan\'^ 
reposed  in  him,  were  made  victims  of  his  fraud.  And  the 
master  finds  that  therefore  [the  defendant  company  is  respon- 
sible for  acts  of  the  said  Mr.  Thompson  in  giving  his  check 
and  having  said  mortgage  satisfied,  and  for  the  subsequent  non- 
payment of  said  check,  as  it  was  given  solely  for  the  benefit  of 
the  defendant  company.]  [20] 

"  The  master  will  now  proceed  to  examine  the  last  point  of 
the  defendant  company's  argument,  to  wit,  that  there  is  a  com- 
plete and  adequate  remedy  at  law,  and  that  therefore  equity 
has  no  jurisdiction.  Where  any  transaction  is  tainted  with 
fraud,  a  court  of  equity  is  always  open  to  the  injured  party,  and 
has  concurrent  jurisdiction  with  the  courts  of  law.  That  Mr. 
Thompson  perpetrated  a  fraud  on  Mr.  Gourley,  the  treasurer 
of  the  complainant,  there  can  be  no  doubt,  for  he  asked  Mr. 
Gourley  to  go  to  the  recorder's  oflBce  and  return  and  get  his 
money ;  this  Mr.  Gourley  did,  with  the  exception  that  when  he 
returned  to  the  defendant's  office  he  would  receive  the  money, 
but  when  he  got  there  Mr.  Thompson  had  already  committed 
his  fraud  and  gotten  said  mortgage  satisfied,  and  the  remaining 
step  was  only  to  ask  Mr.  Gourley  to  hold  his  check  till  Satur- 
day, not  because  he  intended  that  it  should  be  paid  at  that  time, 
for,  on  the  contrary,  he  had  money  in  bank  when  he  gave  the 
check,  but  only  to  give  him  a  chance  to  carry  his  fraud  to  its 
fullest  limit,  and  enable  him  to  do  just  precisely  what  he  did 
do — ^flee  the  jurisdiction  a  defaulter  in  a  very  large  amount. 
And  the  master  therefore  finds  as  a  fact  that  [Mr.  Thompson 
committed  a  fraud  on  the  complainant  in  inducing  him,  the 
said  Mr.  Gourley,  by  a  trick,  to  satisfy  the  complainant's  mort- 
gage, and  equity  has  jurisdiction.]  [21] 

"  That  a  court  o^  equity  will  decree  the  cancellation  of  sat- 
isfaction of  a  mortgage  procured  by  f mud  or  mistake  is  decided 
by  a  number  of  cases,  among  which  are  the  following :  McLean 
v.  Lafayette  Bank,  8  McLean,  587 ;  Mallett  v.  Page,  8  Ind. 
864 ;  Hunt  v.  Fox,  5  B.  Mon.  827 ;  Bruce  v.  Bonney,  12  Gray, 
107  ;  Fassett  v.  Smith,  28  N.  Y.  262 ;  Wilton  v.  Mayberry,  48 
N.  W.  901 ;  Dudley  v.  Bergen,  28  N.  J.  Eq.  897 ;  Dubois  v. 
Schaffer,  28  N.  J.  Eq.  401. 

"  The  defendant  company  cannot  reap  the  benefit  of  the  fraud 
committed  by  Thompson,  even  though  its  neglect  had  not  facil- 
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itated  the  accomplishment  of  said  fraud,  for,  if  a  false  and 
fraudulent  representation  is  made  by  an  agent,  the  principal, 
although  he  be  innocent  of  the  fraud,  cannot  derive  any  bene- 
fit from  the  transaction  founded  on  such  misrepresentation. 
Wherever  a  fraud  has  been  committed,  not  only  is  the  person 
who  committed  the  fraud  precluded  from  deriving  any  benefit 
from  it,  but  every  innocent  person  is  so  likewise  precluded  un- 
less he  has  innocently  acquired  a  subsequent  interest.  Bispham 
Eq.,  section  217.  And  surely  then  the  person  who  has  within 
his  power  the  means  of  preventing  such  fraud  cannot  claim 
any  benefit  from  it  when  he  fails  to  exercise  such  power  in  be- 
half of  the  person  whom  it  is  his  duty  to  protect. 

**  If  one  of  two  innocent  parties  is  to  suffer  by  the  fraud  of  a 
third  party,  the  person  who  employs  the  fraudulent  agent  must 
suffer  rather  than  the  other :  Nixon  v.  Hamilton,  1  Ired.  Eq.  57. 

^^  It  has  been  decided  in  a  recent  case  in  this  state,  Evans  v. 
Goodwin,  182  Pa.  136,  that  ^  when  the  defendant  in  a  bill  of 
equity  has  conceded  the  jurisdiction  so  far  as  may  be  implied 
from  his  failure  to  demur  and  his  subsequent  acquiescence  in 
the  reference  of  the  cause  to  a  master,  the  case  should  be  very 
clear  to  justify  setting  the  proceedings  aside  for  want  of  juris- 
diction.* 

"  The  master  therefore  is  of  the  opinion  that  a  case  for  equit- 
able relief  has  oeen  clearly  established,  and  that  a  decree  should 
be  made  granting  the  pi*ayer  of  the  complainant,  and  at  the 
same  time  do  equity  to  the  rights  of  the  Wilsons,  who  are  clearly 
without  fault.  The  master  was  at  firat  disposed  to  report  a  de- 
cree striking  off  the  entry  of  satisfaction  of  the  plaintiff's  mort- 
gage, and  restoring  to  said  mortgage  its  priority  of  lien  on  the 
premises  on  which  it  was  secured,  and  ordering  and  directing 
that  the  amount  due  on  the  said  mortgage',  to  wit,  $1,042.17, 
with  interest  from  July  2,  1890,  should  be  credited  on  the  sub- 
sequent mortgage  held  by  the  Title  Company  against  Mrs. 
Wilson's  property,  but  upon  further  consideration  he  has  come 
to  the  conclusion  that  a  money  decree  would  best  suit  the  equi- 
ties of  the  case  by  not  interfering  with  or  affecting  the  position 
of  Mrs.  Wilson,  who  is  no  party  to  the  transaction  of  fraud  of 
Mr.  Thompson.  He  therefore  submits  a  form  of  decree  against 
tlie  Real  Estate  Title  Insurance  and  Trust  Company,  one  of 
the  defendants,  for  the  payment  to  the  complainant  of  the  sum 
of  $1,042.17,  with  interest  from  July  2,  1890." 
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Exceptions  filed  by  defendant  averred,  inter  alia,  that  tlie 
master  erred  in  not  finding :  (4,  5,  6)  That  no  promise  was 
made  by  Thompson  which  he  professed  to  make  on  behalf  of 
the  corporation  defendant.  (7)  That  the  check  was  handed  to 
the  treasurer  on  the  second  of  July.  There  was  a  balance  on 
that  day,  on  deposit  in  the  company  on  which  it  was  drawn,  of 
12,938.68.  At  the  close  of  business  on  the  following  day  there 
was  on  deposit  to  the  credit  of  Thompson  $2,180.80.  The 
account  from  which  this  check  was  drawn  was  an  individual 
one.  (8)  That  the  treasurer  trusted  Thompson  in  an  individ- 
ual matter  of  his  own,  with  the  result  of  a  loss  to  him  individ- 
ually of  $8,000.  He  was  personally  familiar  with  Thompson 
for  many  yeaiB.  Thompson  for  many  years,  until  about  three 
or  four  years  prior  to  the  satisfaction  of  the  mortgage,  had  acted 
as  solicitor  of  the  corporation  plaintiff.  (9)  That  the  trust  com- 
pany made  a  settlement  for  the  Morris  street  house  purchas- 
ed by  the  Wilsons  in  December,  1889  [reciting  it].  (10)  That 
at  the  time  of  the  satisfaction  of  the  building  association 
mortgage  there  were  no  moneys  in  the  hands  of  the  corpora- 
tion defendant,  saving  the  sum  of  upwards  of  $300,  which  was 
afterwards  paid  to  the  Wilsons.  It  had  paid  the  proceeds  of 
the  two  mortgages  of  $1,600  and  of  1,100,  in  effect,  for  the  ben- 
efit of  the  Wilsons  in  making  that  purchase.  (11)  That  the 
balance  taken,  upwards  of  $800,  on  a  mortgage  of  $1,400  on 
the  Thompson  stieet  house,  was  paid  in  a  check  of  the  corpo- 
ration defendant  to  the  Wilsons,  which  was  indorsed  by  the  lat- 
ter, which  was  collected  by  Thompson,  and  out  of  which  he 
compensated  himself  for  moneys  claimed  to  be  due  to  him  by 
the  Wilsons.  The  balance  he  paid  over  to  them  in  his  own  indi- 
vidual check  upon  his  own  bank.  (12)  That  a  statement  of  the 
amount  due  in  this  final  settlement  was  delivered  in  writing  by 
Thompson  to  the  Wilsons  [reciting  it].  (13)  That  at  the  time 
Goarley  satisfied  the  building  association  mortgage  there  was 
in  the  hands  of  Thompson  a  sum  of  money  which  had  been  paid 
to  him  in  December,  1889,  by  the  Wilsons,  suflBciently  large  to 
pay  what  was  due  to  the  building  association.  (15)  That  the 
corporation  was  ignorant  of  the  fraud  of  Thompson  in  the  mat- 
ter, and  dealt  in  good  faith  in  the  belief  that  it  had  paid  over 
all  the  moneys  due  upon  the  two  mortgages,  saving  upwards 
of  $300,  in  the  payment  for  the  Morris  street  house  in  Decem- 
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ber,  1889.  (16)  That  the  corporation  defendant  gave  no  author- 
ity to  Thompson,  directly  or  indirectly,  to  promise  on  its  behalf 
to  pay  Gourley  the  money  due  on  the  building  association  mort- 
gage after  it  was  satisfied.  It  was  ignorant  until  after  Thomp- 
son's flight  of  the  fact  that  any  such  promise  had  been  made. 
(17)  That  a  court  of  equity  had  no  jurisdiction  of  the  subject- 
matter  of  the  bill,  because  there  was  no  mistake  or  fraud  con- 
nected with  the  satisfaction.  (18)  That  the  only  remedy  in 
the  case  was  at  common  law  against  Thompson,  if  the  promise 
was  made  on  his  own  behalf,  or  against  the  Real  Estate  Title 
Insurance  and  Trust  Company  if  it  was  made  b}'  Thompson  on 
its  behalf.  (20)  That  the  conduct  of  plaintiff  in  taking  the 
individual  check  of  Thompson,  and  in  giving  him  time,  exon- 
erated the  exceptant  from  any  liability  to  the  plaintiff.  (22,  24, 
26)  The  findings  in  brackets  above. 
The  exceptions  were  dismissed. 

Errors  assigned  were  (1)  in  not  dismissing  bill;  (2, 3)  enter- 
ing decree;  (4-21)  dismissing  exceptions  as  above,  quoting 
them. 

John  Q-.  Johnson^  for  appellant. — Thompson  did  not  act  as 
agent  of  appellant  in  his  dealings  with  the  building  association 
treasurer,  and  did  not  profess  to  do  so. 

The  acceptance  by  the  building  association  treasurer  of 
Thompson's  individual  check,  and  his  acquiescence  in  the  re- 
quest to  defer  collection  of  the  same,  though  there  were  moneys 
in  bank  to  meet  it,  exonerated  appellant  from  any  liability,  even 
if  such  liability  otherwise  existed :  Home  B.  &  L.  Ass.  v.  Kil- 
patrick,  140  Pa.  405. 

Even  though  Thompson  was  agent  of  appellant,  authorized 
to  make  the  promise  he  made  to  the  building  association  treas- 
urer, the  remedy  of  the  complainant  was  at  law,  in  an  action 
upon  the  promise,  not  in  equity. 

Samuel  Oormley^  Jacob  Snare^  Jr,^  with  him,  for  appellee. — 
If  one  of  two  innocent  persons  is  to  suffer  by  the  fraud  of  a 
third,  the  person  who  employs  the  fraudulent  agent  must  suffer 
rather  than  the  other :  Nixon  v.  Hamilton,  1  Ired.  Eq.  67 ;  Hern 
V.  Nichols,  1  Salk.  289 ;  Bispham's  Eq.,  §  217  ;  Thomson  v. 
Bell,  10  Exch.  10. 
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A  man  cannot  reap  the  fruits  of  his  agent's  fraud :  Jones  v. 
NatL  Bldg.  Assn.,  94  Pa.  215 ;  Hunt  v.  Moore,  2  Pa.  105 ; 
Musser  v.  Hyde,  2  W.  &  S.  314;  MundorfE  v.  Wickersham,  63 
Pa.  87. 

Courts  of  equity  will  exercise  a  concurrent  jurisdiction  with 
courts  of  law  in  all  cases  of  fraud  :  1  Story's  Eq.,  184-5, 440 ; 
Allison  &  Evans's  Ap.,  77  Pa.  221 ;  Masson's  Ap.,  70  Pa.  26 ; 
Bispham's  Eq.  478. 

Equity  will  decree  a  reconveyance  when  a  deed  is  set  aside 
for  fraud:  Bates  v.  Graves,  2  Vesejs  Jr.  295;  Sowerby  v. 
Warder,  2  Cox,  268  ;  Brightly's  Eq.  119 ;  Henderson  v.  Hays, 
2  Watts,  148;  Fowler's  Ap.,  87  Pa.  449 ;  Bispham's  Eq.,  pp.  200, 
565 ;  Story's  Eq.,  64  K.  and  notes ;  Ressler  v.  Witraer,  1  Pears. 
174 ;  Evans  v.  Goodwin,  132  Pa.  136 ;  Mortland  v.  Mortland, 
151  Pa.  593. 

Opinion  by  Me.  Justice  Mitchell,  July  19, 1893 : 
Thompson  was  the  solicitor  of  the  appellant  company  and 
authorized  to  act  for  it  in  mattera  coming  to  him  in  that  capac- 
ity. Of  this  Mrs.  Wilson  was  informed,  for  she  not  only  saw 
him  at  the  company's  office,  but  was  refeiTed  to  him  by  the  ap- 
plication clerk.  She  had  made  two  applications  to  the  appel- 
lant for  loans  of  money,  the  first  to  be  secured  by  mortgage  on 
her  Thompson  street  property,  and  to  be  used  chiefly  to  pay  off 
the  plaintiff's  mortgage,  the  second  to  be  secured  by  mortgage 
on  the  Morris  street  house,  and  to  be  used  as  part  of  the  pur- 
chase money  for  it.  The  appellant  was  not  only  to  lend  the 
money,  but  also  to  do  the  conveyancing  of  both  operations,  and 
its  solicitor,  Thompson,  was  the  officer  to  whom  Mrs.  Wilson 
was  referred  for  that  purpose.  To  get  possession  of  the  Morris 
street  house,  for  which  she  was  urgent,  Mrs.  Wilson  paid  the 
appellant  $950  which  were  to  be  used  in  the  settlement  with 
the  vendor.  This  was  paid  by  direction  of  the  application 
clerk,  to  Thompson ;  who  unquestionably  received  it  as  an  offi- 
cer and  agent  of  the  appellant.  When  however  that  transaction 
was  closed  with  the  vendor,  the  appellant  did  not  apply  the 
1950  to  it,  but  settled  with  the  money  it  was  to  loan  on  the 
other  application,  leaving  the  f  950  of  Mra.  Wilson's  money  in 
Thompson's  hands.  But  the  money  to  be  advanced  on  the 
other  application  was  specifically  understood  to  be  for  the  pay- 


Digitized  by  VjOOQIC 


192  B.  &  L.  ASSN.  v.  REAL  EST.  TITLE  CO.,  Api^ellant. 

Opinion  of  the  Court.  [156  Pa. 

ment  of  plaintiff's  mortgage,  which  is  marked  in  the  application 
as  to  be  paid  off,  and  it  must  necessarily  have  been  so  to  maku 
appellant's  mortgage  safe.  Thompson  who  thus  mixed  np  the 
two  transactions  was  the  officer  of  the  appellant,  and  did  it  in 
that  capacity.  Further,  in  the  same  capacity  he  notified  the 
plaintiff's  treasurer  to  come  for  settlement,  and  directed  him  to 
take  the  preliminary  step  by  entering  satisfaction  on  the  plain- 
tiff's mortgage,  whereupon  he  would  receive  the  money.  All 
this  the  appellant  was  bound  to  know,  and  whether  it  knew  in 
fact  or  not,  it  was  liable,  because  Thompson's  acts  were  done 
as  its  officer,  and  it  was  his  position  as  such  that  gave  him  the 
opportunity.  It  is  clear  therefore  that  not  only  the  Wilsons, 
but  the  plaintiff,  had  an  equity  against  the  appellant  to  make 
good  to  them  any  loss  from  Thompson's  misapplication  of  that 
fund. 

This  brings  us  to  the  second  branch  of  the  case,  whether  the 
act  of  Gourley,  the  plaintiff's  treasui-er,  in  taking  Thompson's 
check,  and  by  Thompson's  request  holding  it  for  three  days, 
was  an  acceptance  of  Thompson's  individual  obligation  which 
discharged  the  appellant  from  liability.  This  question  is  not 
free  from  difficulty.  In  theory  the  payment  of  the  money  and 
the  satisfaction  of  the  mortgage  are  dependent  pai-ts  of  the  same 
transaction  and  should  be  contemporaneous.  But  the  court  is 
entitled  to  take  notice  that  in  cases  like  the  present  of  replac- 
ing an  old  mortgage  by  a  new  one  to  a  different  party,  the  acts 
in  practical  business  seldom  are  contemporaneous.  The  plain* 
tiff's  mortgage  was  the  first  incumbrance ;  until  it  was  actu- 
ally satisfied  of  recoi*d,  the  appellant  could  not  get  a  clear  search 
showing  the  priority  of  its  own  mortgage,  to  go  among  its  title 
papers,  and  such  requirement,  if  not  the  uniform  custom  of  Phil- 
adelphia conveyancing,  is  at  least  frequent  enough  to  relieve 
compliance  with  it  from  any  prima  facies  of  being  out  of  the 
ordinary  coui-se  of  business.  The  act  of  Gourley  therefore  in 
satisfying  plaintiff's  mortgage  before  the  receipt  of  the  money 
was  not  a  substitution  of  Thompson's  personal  liability  for  that 
of  appellant.  Nor  was  the  acceptance  of  Thompson's  personal 
check.  For  the  purposes  of  this  transaction  Thompson  was 
the  appellant,  the  officer  who  was  authorized  to  represent  it, 
and  the  only  one  with  whom  the  plaintiff  had  anything  to  do. 
The  transaction  itself  was  a  loan  of  fourteen  hundred  doUai-s 
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to  Mrs.  Wilson,  but  the  money  was  not  handed  to  her,  the 
company  itself  took  charge  of  the  application  of  it,  one  thou- 
sand and  odd  dollars  to  pay  off  the  plaintiff's  prior  mortgage, 
the  rest  for  the  expenses  of  searches,  conveyancing,  etc.,  and 
then  the  balance  to  Mrs.  Wilson.  Thompson  was  the  officer  of 
the  company  who  handled  this  sum  for  these  purposes,  and 
when  he  gave  Gourley  half  a  dollar  to  pay  for  the  entry  of  sat- 
isfaction on  the  mortgage  Gourley  was  not  bound  to  ask  him  if 
that  was  his  own  or  the  company's  money,  he  was  entitled  to 
presume  it  was  the  company's,  and  the  same  presumption  fairly 
attaches  to  the  check  for  the  amount  of  the  mortgage,  although 
in  form  it  was  the  personal  check  of  Thompson.  The  same 
view  applies  to  the  compliance  with  Thompson's  request  to 
hold  the  check  until  Saturday.  This  result  might  be  reached 
summarily  on  the  familiar  giound  that  where  one  of  two  inno- 
cent parties  must  suffer  by  the  fraud  of  another,  the  one  who 
afforded  the  opportunity  must  bear  the  loss.  This  request  of 
Thompson  was  clearly  part  of  his  fraudulent  scheme,  and  it 
was  his  position  as  appellant's  officer  that  enabled  him  to  carry 
it  out.  But  beyond  this  we  are  of  opinion,  though  we  have 
not  reached  it  without  some  hesitation,  that  the  compliance 
with  the  request  to  hold  the  check  was  not  so  far  out  of  the 
usual  course  of  business  as  to  amount  to  a  discharge  of  appel- 
lant. Transactions  of  this  kind  usually  occupy  some  time. 
There  are  papers  to  be  prepared  and  executed,  searches  to  be 
procured,  interest  and  expenses  to  be  calculated,  and  the  mone)' 
to  be  g^t  for  the  balance  on  final  settlement.  This  particular 
loan  had  in  fact  been  pending  since  the  previous  December. 
During  all  that  time  it  had  been  in  Thompson's  hands,  though 
it  was  the  company's  matter,  with  which  he  had  no  personal 
concern,  but  was  acting  as  the  company's  officer.  Gourley 
might  fairly  suppose  the  delay  requested  was  on  the  part  of  the 
company,  for  reasons  connected  with  the  settlement ;  such  be- 
lief on  his  p^rt  would  be  a  natural  result  of  the  action  of  the 
company  in  giving  Thompson  entire  authority,  actual  or  ap- 
parent, over  the  matter,  and  its  admitted  pendency  for  more 
than  six  months. 

The  question  of  jurisdiction  may  be  briefly  disposed  of.     The 
bill  was  for  the  cancellation  of  the  entry  of  satisfaction  on 
complainant's  mortgage,  and  its  reinstatement  as  a  prior  lien  to 
Vol.  clvi — 13 
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appellant's  mortgage,  on  the  ground  that  the  entry  had  been 
procured  by  the  fraud  of  appellant's  agent,  and  although  an 
action  of  assumpsit  might  have  been  brought  on  the  agent's 
promise,  or  for  money  had  and  received  for  plaintiffs  use,  yet 
relief  in  a  clear  subject  of  equity  juiisdiction  is  not  barred  by 
the  existence  of  a  remedy  at  law,  even  if,  in  view  of  the  trian- 
gular nature  of  the  contest  here,  between  the  rights  of  the 
plaintiff,  the  appellant  and  Mj-s.  Wilson,  that  remedy  could  be 
considered  adequate. 

We  have  not  thought  it  necessary  to  notice  in  detail  the 
numerous  assignments  of  en*or,  even  as  reduced  and  classified 
in  appellant's  argument.  We  have  considered  the  case  on  the 
facts  found  by  the  master,  because  careful  perusal  of  the  evi- 
dence has  failed  to  satisfy  us  that  those  found  are  not  correct, 
or  that  those  omitted  in  the  findings  would  change  the  result. 
The  case  is  one  of  hardship  in  any  aspect,  for  it  involves  loss 
through  the  fraud  of  a  person  trusted  by  all  parties,  but  the 
general  conclusion  is  unavoidable  that  Thompson  was  the  agent 
of  appellant,  with  actual  authority  as  to  a  large  pai-t  of  the 
transactions,  and  with  such  apparent  authority  throughout,  as 
to  make  it  answerable  for  his  action. 

Decree  affirmed. 


iS-i21»  Wain's  Estate.     Vaux's  Appeal. 

160         1^ 
378C     <W|  Will^'Revocation  qf  legacy — DistiHbuUon — Intestacy. 

Where  part  of  a  residuary  legacy  is  revoked  without  a  substitution- 
ary gift,  the  amount  passes  to  the  neitt  of  kin,  and  not  to  the  other  residu- 
ary legatees. 

Testator  in  his  will  left  the  residue  to  his  sisters  and  his  brother  Ed- 
ward. By  a  codicil  he  directed:  •*  I  revoke  my  bequest  to  my  brother 
Edward  as  he  is  not  living."  Held,  that  the  amount  of  the  legacy  revoked 
should  be  distributed  to  testator^s  next  of  kin  and  not  to  the  other  residu- 
ary legatees. 

Argued  March  28, 1898.  Appeal,  No.  282,  Jan.  T.,  1893,  by 
Mary  W.  Vaux,  late  Wain,  et  al.,  from  decree  of  O.  C.  Phila. 
Co.,  April  T.,  1892,  No.  879,  distributing  estate  of  Henry  Lisle 
Wain,  deceased.  Befoi-e  Stbrrbtt,  C.  J.,  Gbben,  McCollum, 
Mitchell  and  Dean,  JJ. 
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Adjudication  of  executor's  account. 

From  the  adjudication  of  Hanna,  P.  J.,  it  appeared  that 
Henry  Lisle  Wain  died  April  8,  1891,  having  made  his  will 
dated  April  7,  1882,  which,  after  certain  legacies,  provided : 
^'  The  rest,  residue  and  remainder  of  my  estate,  i^al  and  per- 
sonal, I  devise  and  bequeath  to  my  sisters  Mary,  Sallie,  Ellen 
and  Annie,  and  my  brother  Edward,  in  equal  shares."  He  had 
then  no  other  brothers  or  sisters  living.  Ellen  died  May  26, 
1887,  unmarried  and  without  issue.  Edward  died  in  October, 
1887,  leaving  several  children  surviving  him.  Testator  on 
Januar}^  1890,  made  a  codicil  as  follows :  "  I  revoke  my  be- 
quest to  my  brother  Edward,  as  he  is  not  living."  The  fund 
in  question  is  that  part  of  testator's  residuary  estate  which 
would  have  passed  under  the  residuary  clause  to  Edward  had 
he  lived.  The  auditing  judge  awarded  it  to  his  surviving  sis- 
ters. Edward's  children  claimed  that  one  fourth  of  it  should 
have  been  awarded  to  them.  They  excepted  to  the  adjudica- 
tion, and  thereupon  the  orphans'  court  sustained  their  exceptions 
and  decreed  ii>ne  fourth  to  them,  in  an  opinion  by  Hanna,  P.  J., 
2  Dist.  R.  102. 

Edward's  surviving  sisters  thereupon  took  this  appeal. 

JErrors  dwigned  were  (1-6)  in  sustaining  exception  to  ad- 
judication, quoting  them. 

Q-eo.  L.  Crawford^  Henry  C,  L<mghlin  with  him,  for  appel- 
lants.— A  codicil  expressl}'  revoking  a  gift  of  a  share  of  the  res- 
idue, for  the  expressed  reason  of  the  death  of  the  object  of  it, 
does  so  amend  the  residuary  clause  as  of  the  date  of  the  codicil, 
as  if  the  lapsed  gift  had  never  been  written  in  the  residuary 
clause :  WQUams  v.  Neff,  52  Pa.  826 ;  Gray's  Est,  29  W.  N. 
219 ;  Cresswell  v.  Cheslyn,  2  Eden,  123  :  Skrymsher  v.  North- 
cote,  1  Swanston,  566 ;  Harris  v.  Davis,  1  Coll.  Ch.  416 ;  Jar- 
man  on  Wills,  *171. 

Richard  C.  DdU^  Roland  Evans  with  him,  for  appellees. — By 
the  codicil  there  is  shown  merely  an  intention  to  revoke  the 
gift.  Being  thus  left  undisposed  of,  and  the  gift  a  specific 
share  of  the  residue,  testator  died  intestate  as  to  this  share,  and 
the  next  of  kin  are  entitled  to  take :  Gray's  Est.,  147  Pa.  67 ; 
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Act  of  May,  1844,  §  2,  Purd.  1711,  P.  L.  15  ;  Williams  v.  Neff, 
52  Pa.  826 ;  8  Jarman  on  Wills  (Am.  ed.,  notes  by  Randolph 
&  Talcott),  p.  17 ;  DeSilver's  Est.,  142  Pa.  74 ;  Reed's  Est,  82 
Pa.  428  ;  Simmons  v.  Rudall,  1  Sim.  N.  R.  115  ;  Skrymsher  v. 
Northcote,  1  Swanst.  566 ;  Cresswell  v.  Cheslyn,  2  Eden,  123. 

Opinion  by  Mr.  Justice  Mitchell,  July  19, 1893 : 
It  is  conceded  that  the  share  of  the  residuary  bequest  left 
to  testator's  sister  Ellen  having  lapsed  by  her  death  during  his 
lifetime,  he  died  intestate  as  to  that,  and  it  goes  to  his  next  of 
kin  and  not  to  the  other  residuary  legatees.  The  only  ques- 
tion therefore  is  whether  the  share  of  Edward  follows  the  same 
coui'se.  Is  there  any  substantial  difference  in  regard  to  its 
effect,  between  a  lapsed  or  a  void  residuary  bequest,  and  one 
expressly  revoked? 

The  English  cases  apply  the  same  rule  to  both.  Thus  in 
Cresswell  v.  Cheslyn,  2  Eden,  123,  the  testator  appointed  his 
daughter  Mary  one  of  the  residuary  legatees,  but  afterwards 
by  a  codicil  revoked  that  appointment.  The  other  residuary 
legatees  claimed  that  their  shaies  wei*e  thereby  increased,  and 
the  argument  was  expressly  made  that  a  codicil  is  a  republica- 
tion of  the  will,  which  should  be  construed  as  if  then  rewritten 
v/ith  the  revoked  legacy  omitted.  Logically  it  is  difiBcult  to 
escape  this  conclusion,  but  Lord  Chancellor  Nokthinoton 
held  that  it  could  not  prevail,  saying,  *'  the  testator  has  made 
no  new  devise,  by  the  codicil,  of  the  share  which  he  has  re- 
voked from  his  daughter  Mary,  and  therefore  the  sons  can  have 
no  greater  interest  than  they  had  by  the  original  will."  This 
decision  met  with  criticism,  but  does  not  seem  ever  to  have 
been  modified.  On  the  contrary  in  Skrymsher  v.  Northcote, 
1  Swanst.  566,  where  there  was  also  an  express  revocation  by 
codicil  of  part  of  the  residuary  bequest,  Sir  Thomas  Plumer, 
M.  R.,  held  that  the  revoked  share  went  to  the  next  of  kin, 
and  in  his  opinion,  after  stating  the  rule,  using  the  general 
word  *'  fails  "  in  connection  with  the  disposition,  he  gives  an 
illustration  of  a  lapse,  without  taking  any  notice  of  a  distinc- 
tion between  a  lapse  and  an  express  revocation,  which  was  the 
case  before  him.  The  rule,  as  he  expresses  it,  is  that  ^^  part  of 
the  residue  of  which  the  disposition  faiU  will  not  accrue  in 
augmentation  of  the  remaining  parts,  as  a  residue  of  a  residue. 
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but  instead  of  resuming  the  nature  of  residue,  devolves  as  un- 
disposed of."  And  this  whether  the  failure  arises  because  the 
gift  is  void,  or  lapsed,  or  revoked. 

The  English  rule,  as  we  said  in  Gray's  Estate,  147  Pa.  67, 
does  not  commend  itself  to  sound  reasoning,  or  to  the  preser- 
vation of  the  testator^s  actual  intent,  but  we  found  it  recog- 
nized and  accepted  in  our  own  cases  before  these  particulars  in 
its  application  arose,  and  we  felt  ourselves  bound  by  it.  The 
distinction  between  lapse  and  revocation,  though  logically  clear, 
is  thin,  and  especially  so  in  the  present  case  where  the  lapse  is 
expressly  assigned  by  the  testator  as  the  reason  for  the  revoca- 
tion. It  has  little  practical  bearing  on  what  should  be  the  only 
object  of  testamentary  construction,  the  actual  intent  of  the 
testator.  As  we  said  in  Gray's  Estate,  supra,  we  think  it  bet- 
ter not  to  draw  subtle  distinctions  but  to  let  the  rule  stand 
entire,  as  it  was  left  by  our  predecessors. 

Decree  affirmed. 


Coles  et  al.  v.  Ayres,  Appellant.  i  i^ — '  1971 

!f211        *^  29| 
ITiU— "  Die  without  heirs »»  or  ismie—Fee.  '^  ^  |^  \^ 

The  words  "die  without  issue,"  as  the  contingency  upon  which  a  new  - -g  .^^ 
devisee  is  to  take  after  a  previous  devise  in  fee,  means  die  in  the  lifetime  33  qq  1  qq 
of  the  testator,  and,  if  the^evisee  survives,  the  estate  he  takes  is  absolute. 
In  a  devise  to  children,  and,  if  they  should  die  without  heirs,  over  to 
nephews  and  nieces,**  heirs"  means  issue,  for  the  devise  over  would  have 
been  included  in  the  original  devise  if  the  word  ** heirs"  had  been  meant 
in  its  proper  sense. 

Will — Fee  Bimple  estate — D^eat  <^,  6y  subsequent  provision  in  wiUr— Ex- 
ecutory devise. 

A  fee  presumed  by  act  of  1833,  as  well  as  a  fee  expressly  given  by  will, 
can  only  be  defeated  by  a  subsequent  provision  which  shows  clearly  that 
the  testator  intended  not  to  give  a  fee,  though  he  used  language  which, 
standing  alone,  would  have  been  effective  for  that  purpose. 

Testator  devised  and  bequeathed  all  the  rest,  residue  and  remainder  of 
his  property  to  his  ''children  to  be  held  in  common  by  them,  or  to  be  equally 
divided  between  them."  By  a  subsequent  clause  he  directed  as  follows : 
*'  If  bodi  my  children  should  die  intestate  and  without  lawful  heirs  I  di- 
rect that  all  my  estate  given  by  this  will  to  my  children  and  intended  for 
them  if  they  should  live  shall  at  the  death  of  the  last  child  be  divided  intc 
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equal  parts,  one  part  or  moiety  of  which  I  give,  devise  and  bequeath  in 
fee  simple  to  my  nephews  and  nieces/^  etc.  Testator  had  two  children 
living  at  the  date  of  the  will  and  at  his  own  decease.  Held,  that  the 
language  of  the  latter  clause  would  be  sufficient  to  sustain  an  executoiy  de- 
vise, if  such  was  the  testator^s  intent ;  but  such  intent  cannot  be  presumed, 
and,  as  it  does  not  appear  from  the  words,  the  children  took  a  fee  simple 
under  the  will. 

Argued  March  29, 1893.  Appeal,  No.  812,  Jan.  T.,  1898,  by 
defendant,  Louis  H.  Ayres,  from  judgment  of  C.  P.  No.  8, 
Phila.  Co.,  Dec.  T.,  1892,  No.  657,  in  favor  of  plaintiffs,  Edward 
Coles  et  aL,  on  cases  stated.  Before  Sterbett,  C.  J.,  Greek, 
McCoiiLUM,  Mitchell  and  Dean,  JJ. 

Assumpsit.     Case  stated  to  determine  title  under  will. 

From  the  case  stated  it  appeared :  That  Edward  Coles,  the 
father  of  plaintiffs,  died  in  1868,  having  first  made  his  will  dated 
July  26,  1865,  and  a  codicil  thereto  dated  May  17,  1866,  duly 
proved  July  14,  1868,  at  Philadelphia,  in  and  by  which  will  and 
codicil  he  devised  and  bequeathed  inter  alia  as  follows :  (Item 
10  of  will.)  "  All  the  rest,  residue  and  remainder  of  my  prop- 
erty, real  and  personal  and  mixed,  either  now  owned  or  here- 
after to  be  acquired  by  me,  I  give,  devise  and  bequeath  to  my 
children,  to  be  held  in  common  by  them  or  to  be  equally  di- 
vided between  them." 

Item  11.  "  If  both  of  my  children  should  die  intestate  and 
without  lawful  heirs  I  direct  that  all  my  estate  given  by  this 
will  to  my  children  and  intended  for  them  if  they  should  live 
shall  at  the  death  of  the  last  child  be  divided  into  equal  parts, 
one  part  or  moiety  of  which  I  give,  devise  and  bequeath  in  fee 
simple  to  my  nephews  and  nieces,  etc.,  and  to  their  heii*s  forever, 
and  the  other  part  or  moiety,  I  give,  devise  and  bequeath  to 
John  H.  B.  Latrobe,  president  of  the  before  described  coloni- 
zation society  and  to  his  successor  and  successors  in  office  in 
trust  to  be  applied  by  the  direction  of  the  said  society  for  the 
exclusive  purpose  of  aiding  in  removing  to  Africa  the  colored 
population  of  the  United  States." 

That  plaintiffs  were,  at  the  date  of  the  making  of  the  will 
and  at  the  time  of  testator's  death,  the  only  children  of  testa- 
tor. 

That  on  Dec.  7,  1892,  plaintiffs  entered  into  a  contract  in 
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writing  under  seal  by  which  they  agreed  to  sell  to  defendant 
the  property  in  question,  which  formed  part  of  the  residuary 
estate  by  Edward  Coles,  deceased. 

Judgment  for  plaintiflfs  on  case  stated  for  full  amount  of  pur- 
chase money.'    Defendant  appealed. 

Error  assigned  was  entry  of  judgment  as  above. 

Q.  Heide  Nbrris,  for  appellant,  cited  :  Act  of  April  27,  1855, 
P.  L.  368 :  Nicholson  v.  Bettle,  57  Pa.  384 ;  Edwards  v.  Bar- 
nard, 84  Pa.  184;  Karker's  Ap.,  60  Pa.  149;  Berg  v.  Ander- 
son, 72  Pa.  87 ;  Hill  v.  Hill,  74  Pa.  173. 

Wm.  Wynne  Wister^  Jr.,  for  appellees,  cited :  Act  of  April  8, 
1833,  P.  L.  249;  Monison  v.  Seniple,  6  Bin.  94;  Foster  v. 
Stewart,  18  Pa.  23 ;  Jauretche  v.  Proctor,  48  Pa.  466  ;  Omma- 
ney  v.  Bevan,  18  Ves.  291 ;  Caldwell  v.  Skilton,  13  Pa.  152  ; 
Biddle's  Est.,  28  Pa.  59;  Fahrney  v.  Holsinger,  65  Pa.  388; 
Stevenson  v.  Fox,  125  Pa.  568 ;  Mickley's  Ap.,  92  Pa.  514 ; 
Nottingham  v.  Jennings,  1  P.  Wms.  23;  Doe  v.  Bluck,  6 
Taunt.  485;  Doebler's  Ap.,  64  Pa.  9;  Act  of  April  27,  1855, 
P.  L.  368 ;  Ingersoll's  Ap.,  86  Pa.  240 ;  Holmes  v.  Godson,  8 
DeG.  M.  &  G.  153;  Hughes  v.  Ellis,  20  Beav.  193;  Gulliver 
v.  Vaux,  8  De  G.  M.  &  G.  168 ;  Jackson  v.  Robins,  16  John- 
son,  637 ;  Annin's  Ex'i-s  v.  Vandoren's  Admr.,  1  McC.  Ch. 
135;  Karker's  Ap.,  60  Pa.  141. 

Opinion  by  Mr.  Justice  Mitchell,  July  19, 1893 : 
The  tenth  item  of  the  will  passed  a  fee  simple  to  testator's 
childi-en,  under  the  act  of  1833,  unless  it  appear  that  he  in- 
tended to  devise  a  less  estate.  The  only  question  is  whether 
such  intention  appeai-s  in  item  eleven.  The  language  of  the 
latter  item  would  be  sufficient  to  sustain  an  executory  devise, 
if  such  was  the  testator's  intent ;  but  such  an  intent  must  ap- 
pear from  the  words,  it  will  not  be  presumed. 

So  far  from  appearing  however,  such  intent  is  negatived  by 
the  language  used.  The  expression  "  if  both  my  children 
should  die  intestate  "  is  a  clear  recognition  of  a  fee  simple  to 
which  the  right  of  testamentary  disposition  is  incident.  The 
only  other  implication  that  could  arise  from  it  would  be  a 
power  of  testamentary  appointment     But  this  implication  is  no 
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Stronger  than  the  other,  and  the  fee  simple  which  the  statute 
creates  can  only  be  set  aside  by  an  actual  intent  which  appears 
in  the  will  superior  to  any  other  construction. 

We  have  next  the  words,  "  and  without  lawful  heirs,"  which 
clearly  mean  without  issue,  for  the  devise  over  is  to  the  testa- 
tor's nephews  and  nieces,  who  would  be  "  lawful  heira  "  of  his 
children,  had  he  meant  those  words  in  their  proper  sense.  But 
"  die  without  issue  "  as  the  contingency  on  which  a  new  devisee 
is  to  take  after  a  previous  devise  in  fee,  means  die  in  the  life- 
time of  the  testator,  and  if  the  devisee  survive,  the  estate  he 
takes  is  absobute  :  Mickley's  Appeal,  92  Pa.  514 ;  Stevenson 
V.  Fox,  125  Pa.  568 ;  King  v.  Frick,  135  Pa.  575.  And  that 
this  was  the  actual  intent  in  the  present  case  appears  conclu- 
sively from  the  words  with  which  the  devise  over  are  intro- 
duced, "if  etc.  ...  I  direct  that  all  my  estate  given  by  this 
will  to  my  children,  and  intended  for  them  if  they  should  live^ 
shall,"  etc.  If  they  should  live  till  when  ?  Certainly  till  the 
will  becomes  operative  by  the  death  of  the  testator.  No  other 
period  can  reasonably  be  assigned,  as  that  which  the  testator 
had  in  contemplation. 

This  consti'uction  is  in  entire  harmony  with  such  of  our  cases 
as  are  closely  analogous,  especially  Karker's  Appeal,  60  Pa.  141, 
and  Edwards  v.  Barnard,  84  Pa.  184.  These  two  cases  would 
govern  the  present  absolutely  but  for  the  fact  that  in  both  of 
them  the  will  gave  a  fee  expressly,  and  the  decision  therefore 
was  complicated  partly  with  the  rule  that  repugnant  conditions 
subsequent  cannot  be  attached  to  a  fee.  But  on  the  main 
questions  raised,  there  is  no  difference  between  a  fee  expressly 
given  and  a  fee  presumed  by  the  statute.  The  latter  as  well 
as  the  former  can  only  be  defeated  by  a  subsequent  provision 
which  shows  clearly  that  the  testator  intended  not  to  give  a 
fee,  though  he  used  language  which,  standing  alone,  would  have 
been  effective  for  that  purpose.  No  such  intent  can  be  fairly 
gathered  from  the  present  will,  and  therefore  the  fee  given  by 
item  ten  is  unaffected  by  the  subsequent  clause. 

Judgment  affirmed. 
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ConsiUuiionaX  law — Interstate  commerce.                                                        ^sSac  i^il 
A  nonsesideDt  who  comes  into  this  state  to  embark  in  business,  is  in  the ^ 

same  situation  as  that  of  a  resident,  and  the  business  done  at  his  store  is 

state,  and  not  interstate  commerce. 

Oleomargarine — AgeiU  of  nonresident  dealer — Act  of  1885. 

A  nonresident  manufacturer  of  oleomargarine  who  sells  his  product  in 
this  state  at  a  store,  managed  by  an  agent  with  an  internal  revenue  license, 
is  not  engaged  in  interstate  commerce,  and  his  agent  is  amenable  to  the 
penalties  of  the  oleomargarine  act  of  May  21, 1885,  P.  L.  22. 

D^nitian  <tf  original  package. 

An  '*  original  package  ^*  is  such  form  and  size  of  package  as  is  used  by 
producers  or  shippers  for  the  purpose  of  securing  both  convenience  in 
handling,  and  se<mnty  in  transportation  of  merchandise  between  dealers 
in  the  ordinary  course  of  actual  commerce. 

Unlat^ful  retail  trade— Original  package. 

Where  a  mode  of  putting  up  a  package  is  not  adapted  to  meet  the  re- 
quirements of  actual  interstate  commerce,  but  the  requirements  of  an  un- 
lawful intrastate  retail  trade,  the  dealer  will  not  be  protected  on  the  ground 
that  be  is  selling  an  original  package. 

Case  ttated-^Inference — Original  package. 

A  case  stated  averred  in  substance  that  defendant  was  an  agent  of  a 
nonresident  manufacturer  of  oleomargarine,  and  that  he  sold  at  his  store  in 
this  state  a  package  of  oleomargarine  weighing  eighty  pounds,  made  and 
stamped  and  branded  in  Rhode  Island,  for  use  as  an  article  of  food.  HeUl^ 
that  the  statement  did  not  amount  to  an  assertion  that  the  sales  were  made 
in  the  "  original  package  ^  of  commerce. 

Cases  considered — Leisey  v,  Hardin  and  Com,  v,  ZelL 
Leisey  v.  Hardin,  135  U.  S.  100,  held  that  goods  in  the  original  pack- 
ages with  seals  unbroken,  and  no  sales  having  been  made  therefrom  were 
not  liable  to  seizure  under  the  police  laws  of  the  state  into  which  they 
had  been  brought.  Beyond  this  it  does  not  go.  Ck>m.  v.  Zelt,  138  Pa. 
615,  discussed  and  applied. 

Argued  April  8, 1898.  Appeal,  No.  808,  Jan.  T.,  1898,  by 
plaintiff,  from  judgment  of  C.  P.  No.  8,  Phila.  Co.,  Deo.  T., 
1891,  No.  665,  in  favor  of  defendant  George  SchoUenberger,  on 
case  stated.  Before  Sterrbtt,  C.  J.,  Green,  Williams,  Mo* 
CoLLUM,  Mitchell,  Dean  and  Thompson,  J  J. 
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Case  stated  to  determine  validity  of  sale  of  oleomargarine. 

The  case  stated  was  as  follows : 

'^  That  the  defendant  is  a  resident  and  citizen  of  the  state  of 
Pennsylvania. 

^^  That  defendant  is  engaged  in  business  at  219  Callowhill 
street,  in  the  city  of  Philadelphia,  Pa.,  as  the  agent  of  the  Oak- 
dale  Manufacturing  Company,  whose  principal  office  and  place 
of  business  is  in  the  city  of  Providence  land  state  of  Rhode  Is- 
land ;  and  was  acting  as  such  agent  from  the  1st  day  of  June, 
1891,  and  on  the  80th  day  of  November,  1891. 

'^  That  the  said  defendant,  on  the  2l8t  day  of  July,  1891, 
paid  to  the  collector  of  internal  revenue  of  the  first  district  of 
Pennsylvania  the  sum  of  four  hundred  and  eighty  dollars,  as 
and  for  a  special  tax  upon  the  business  as  agent  for  the  Oak- 
dale  Manufacturing  Company  in  oleomargarine,  and  obtained 
from  said  collector  a  writing  in  the  words  following :  [Here 
follows  internal  revenue  store  license  to  defendant  as  agent.] 

"  That  on  Nov.  30,  1891,  in  the  city  of  PhUadelphia,  at  his 
said  place  of  business  as  aforesaid,  said  defendant,  acting  as 
agent  for  the  said  Oakdale  Manufacturing  Company,  sold  and 
delivered  to  one  John  H.  Berry,  carrying  on  the  business  of  a 
coffee  house,  at  606  Lombard  street,  in  the  city  of  Philadelphia, 
Pa.,  a  package  containing  eighty  pounds  of  oleomargarine  for 
the  sum  of  $12.40,  which  said  sum  of  $12.40  was  paid  to  the 
defendant  as  agent  of  the  Oakdale  Manufacturing  Company 
on  the  said  30th  day  of  November,  1891 ;  which  said  package 
of  oleomargarine  was  manufactured  in  the  state  of  Rhode  Island 
and  shipped  to  their  agent,  the  defendant,  the  said  George 
Schollenberger,  who  sold  and  delivered  the  said  package,  un- 
broken, to  the  said  John  H.  Berry,  and  which  package  was 
marked,  branded  and  stamped  in  the  manner  prescribed  by  the 
commissioner  of  internal  revenue  with  the  approval  of  the  sec- 
retary of  the  treasury. 

"  If,  upon  this  statement  of  facts,  the  court  is  of  the  opinion 
that  the  defendant  is  liable  for  the  penalty  imposed  by  the  act 
of  assembly,  entitled,  *  An  act  for  the  protection  of  the  public 
health  and  to  prevent  the  adulteration  of  dairy  products  and 
fraud  in  the  sale  thereof,'  approved  May  21,  1885,  then  judg- 
ment to  be  entered  in  favor  of  the  commonwealth  and  against 
the  defendant  in  the  sum  of  $100  and  costs  of  this  suit;  but  if 
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the  court  be  of  the  opinion  that  for  any  reason  the  defendant 
is  not  so  liable,  then  judgment  be  entered  for  the  defendant. 

"  It  is  hereby  agreed  by  counsel  for  plaintiff  and  defendant 
in  the  above  case,  that  for  the  purposes  of  this  case,  the  word 
^  oleomai'garine,'  when  used  in  the  case  stated,  is  intended 
to  mean  ^an  article  designed  to  take  the  place  of  butter  or 
cheese  produced  from  pure  unadulterated  milk,  or  cream  from 
the  same ; '  and  manufactured  *  out  of  any  oleaginous  sub- 
stance or  any  compound  of  the  same,  other  than  that  produced 
from  unadulterated  milk  or  cream  from  the  same.' 

"  It  is  further  agreed  that  the  said  package  was  sold  as  an 
article  of  food  within  the  words  of  the  act  of  May  21,  1885." 

The  court  entered  judgment  for  defendant  on  the  case  stated, 
in  an  opinion  by  Reed,  J.,  2  Dist.  R.  244.    Plaintiff  appealed. 

Error  assigned  was  entry  of  judgment  as  above. 

Luther  S.  Kauffman^  Charles  F.  Warwick  and  Wayne  Mao- 
Veagh  with  him,  for  appellant. — The  constitutionality  of  the 
act  of  May  21,  1885,  P.  L.  22,  has  been  affirmed  by  both  the 
Supreme  Court  of  Pennsylvania  in  Powell  v.  Comth.,  114  Pa. 
292,  and  by  the  Supreme  Court  of  the  United  States  in  the 
same  case :  8  S.  C.  R.  992 ;  127  U.  S.  678. 

The  police  power  of  the  state  is  now  as  full  and  complete  as 
it  was  when  Com.  v.  Powell  was  decided.  A  proper  exercise 
of  the  police  power  of  the  state  (as  the  act  of  May  21, 1885,  is 
thus  decided  to  be),  is  not  an  unlawful  interference  with  inter- 
state commerce.  Leisey  v.  Hardin,  185  U.  S.  641,  does  not  re- 
verse Powell  v.  Com.,  above. 

That  the  legislature  had  the  right  to  declare  oleomargarine 
"not  merchantable,"  is  clearly  decided  by  the  Supreme  Court 
of  the  United  States  in  Powell  v.  Com.,  127  U.  S.  678. 

The  Supreme  Court  of  Pennsylvania  in  Com.  v.  Gardner, 
138  Pa.  284,  clearly  states  what  intei-state  commerce  is,  and 
defines  the  rights  of  citizens  thereunder. 

That  the  act  of  May  21,  1885,  is  excepted  from  the  general 
scope  of  the  decision  in  Leisey  v.  Hardin,  is  plainly  indicated 
by  the  Supreme  Court  of  Pennsylvania  in  the  case  of  Com.  v. 
Zelt,  1S8  Pa.  628. 

The  constitutionality  of  the  act  of  May  21, 1885,  that  it  is 
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a  proper  exercise  of  the  police  power  of  the  state,  and  that  it 
is  not  an  interference  with  or  regulation  of  interstate  com- 
merce, is  clearly  decided  in  Titusville  v.  Brennan,  22  Atl.  R. 
893 ;  Beer  Co.  v.  Massachusetts,  97  U.  S.  25 ;  McAllister  v. 
State,  20  Atl.  R.  143 ;  Pierce  v.  State,  63  Md.  596 ;  Dent  v. 
West  Vii-ginia,  129  U.  S.  114. 

The  passage  by  congress  of  the  act  of  August  2,  1886,  does 
not  limit  or  lessen  the  police  power  of  the  state  in  relation  to 
oleomargarine,  nor  does  it  authorize  the  issue  of  so  called  license 
— special  tax  stamps— conferring  authority  upon  dealers  to  sell 
oleomargarine  in  opposition  to  the  laws  of  the  several  states 
regulating  or  prohibiting  the  sale  of  such  product. 

But  even  if  the  decision  of  Leisey  v.  Hardin  applies  to  this 
case,  that  decision  has  been  practically  reversed  by  the  later 
decision  of  the  Supreme  Court  of  the  United  States  in  the  case 
of  O'Neil  V.  State,  12  S.  C.  R.  694. 

A,  B,  Roney^  for  appellee. — The  case  of  Leisey  v.  Hardin, 
135  U.  S.  100,  is  decisive  on  the  law  of  this  case,  namely : 
Can  the  state  of  Pennsylvania  prohibit  the  sale  of  an  article 
manufactured  in  and  imported  from  another  state,  and  recog- 
nized by  Congress  to  be  an  article  of  interstate  commerce, 
while  the  same  is  still  in  the  hands  of  the  importer  in  the  orig- 
inal package  ?  Gibbons  v.  Ogden,  9  Wheat.  204. 

Interstate  commerce  is  such  commerce  as  the  nation  at  large 
shall  determine  to  be  interetate :  Gibbons  v.  Ogden,  9  Wheat. 
189;  Welton  v.  Mo.,  91  U.  S.  275;  Mobile  Co.  v.  Kimball, 
102  U.  S.  697  ;  Robbins  v.  Shelby  Co.,  150  U.  S.  489 ;  Com. 
V.Gardner,  133  Pa.  284;  Bowman  v.  Chicago  etc.  Ry.Co., 
125  U.  S.  493;  Thurlow  v.  Mass.,  5  How.  504. 

It  is  therefore  in  the  power  of  Congress  exclusively  to  reg- 
ulate this  commerce :  Above  cited  cases  and  Brown  v.  Mary- 
land, 12  Wheat.  441 ;  N.  Y.  v.  Miln,  11  Pet.  157 ;  License 
Cases,  5  How.  599 ;  Passenger  Cases,  7  How.  283 ;  Bowman 
v.  Chicago,  125  U.  S.  478  ;  Welton  v.  Mo.,  91  U.  S.  275;  Mobile 
V.  Kimball,  102  U.  S.  691 ;  Bartemeyer  v!  Iowa,  18  Wal.  129 ; 
Beer  Co.  v.  Mass.,  97  U.  S.  25  ;  Mugler  v.  Kansas,  123  U.  S. 
623  ;  Powell  v.  Penna.,  127  U.  S.   678. 

What  will  amount  to  a  regulation  of  interstate  commerce 
must  depend  upon  the  effect  of  the  particular  law  of  the  state. 
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If  it  merely  indirectly  and  remotely  affects  commerce  the  action 
of  the  state  is  valid  if  exercised  under  a  valid  stiite  power : 
Willson  V.  B.  B.  Co.,  2  Pet.  246 ;  Mobile  v.  KimbaU,  102  U.  S. 
691 ;  Withers  v.  Buckley,  20  How.  84 ;  Gilman  v.  Pliila.,  3 
Wal.  713;  Pound  v.  Turck,  95  U.  S.  459;  Cooley  v.  Port 
Wardens,  12  How.  299  ;  Turner  v.  Md.,  107  U.  S.  38 ;  Morgan 
Steamship  Co.  v.  Board  of  Health,  118  U.  S.  455  ;  Manchester 
V.  Cora.,  139  U.  S.  240 ;  Dent  v.  West  Va.,  129  U.  S.  Hi. 

It  is,  on  the  conti-ary,  a  regulation  of  commerce  and  void: 
(a)  If  the  state  law  acts  in  an  unreasonable  manner  or  unnec- 
essarily interferes  with  commerce :  Foster  v.  Master,  94  U.  S. 
246 ;  R.'R.  v.  lU.,  118  U.  S.  557 ;  W.  U.  Tel.  Co.  v.  Pendleton, 
122  U.  S.  347 ;  R.  R.  v.  Husen,  95  U.  S.  465  ;  Minn.  v.  Barber, 
186  U.  S.  313  ;  Brimmer  v.  Rebman,  138  U.  S.  78 ;  Voight  v. 
Wright,  141  U.  S.  62.  (6)  Or  is  a  taxation  of  that  commerce  : 
Gloucester  Ferry  Co.  v.  Penna.,  114  U.  S.  196 ;  Robbins  v. 
Shelby  Co.,  120  U.  S.  489;  Asher  v.  Texas,  128  U.  S.  129; 
Crutcher  v.  Ky.,  141  U.  S.  47  ;  Lyng  v.  Mich.,  135  U.  S.  161 ; 
N.  &  W.  R.  R.  v.  Penna.,  136  U.  S.  114 ;  Cook  v.  Penna.,  97 
U.  S.  566 ;  Corson  v.  Md.,  120  U.  S.  502 ;  Stoutenburgh  v. 
Hennick,  129  U.  S.  141.  (<?)  Or  amounts  to  a  discrimination  : 
Welton  V.  Mo.,  91  U.  S.  275 ;  WaUing  v.  Mich.,  116  U.  S.  446  ; 
Ward  v.  Md.,  12  Wal.  418  :  Spraigue  v.  Thompson,  118  U.  S. 
90 ;  Webber  v.  Va.,  103  U.  S.  344 ;  Sayre  Boro.  v.  Phillips,  1 
Adv.  R.  596  [8.  C,  148  Pa.  482]  ;  Kimmel's  Case,  41  Fed.  R. 
775  ;  Spellman  v.  New  Orleans,  45  Fed.  R.  3.  (d)  Or  is  a  pro- 
hibition of  a  ti-affic  or  intercourae  recognized  as  interatate  com- 
merce :  Crutcher  v.  Ky.,  141  U.  S.  47  ;  Gibbons  v.  Ogden,  9 
Wheat  1 ;  Cooper  v.  Ferguson,  113  U.  S.  727 ;  McAllister's 
Case,  51  Fed.  R.  282 ;  State  v.  Goooh,  44  Fed.  R.  276. 

There  remains,  therefore,  the  final  question,  when  does  this 
ezclosive  power  of  Congress  begin  and  end,  and  this  is  best  an- 
swered by  the  cases  themselves.  It  begins  when  the  journey 
to  another  state  has  actually  begun :  Coe  v.  Errol,  116  U.  S. 
517;  The  Daniel  Ball,  10  Wal.  557.  It  continues  during  the 
journey:  HaU  v.  DeCuir,  95  U.  S.  485 ;  R.  R.  v.  Miss.,  135  U. 
S.  587 ;  Gibbons  v.  Ogden,  9  Wheat.  194.  While  the  article 
is  in  the  hands  of  the  railroad  or  common  carrier :  Bowman  v. 
Chicago,  125  U.  S.  465 ;  Crutcher  v.  Ky.,  141  U.  S.  47.  In  the 
hands  of  tbe  consignee  :  Brown  v.  Md.,  12  Wheat.  419 ;  Bow- 
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man  v.  Chicago  etc.  Ry.,  125  U.  S.  465  ;  Low  v.  Austin,  13  Wal. 
291 ;  Leisey  v.  Hardin,  185  U.  S.  100.  Until  sale  by  the  im- 
porter: Brown  v.  Md.,  1^  Wheat.  419.  On  breaking  of  the 
original  package  by  the  importer :  Bi-own  v.  Md.,  12  Wheat. 
419 ;  Welton  v.  Mo.,  91  U.  S.  275.  Unless  Congress  has  pro- 
vided otherwise :  Rahrer's  Case,  140  U.  S.  545. 

A  case  identical  with  the  present  case  was  decided  in  favor 
of  defendant  by  Judge  Reed  in  Com.  v.  Paul,  48  Leg.  Int  4 ; 
by  Judge  Nelson  in  the  circuit  court  of  the  United  States, 
State  V.  Gooch,  44  Fed.  R.  276,  and  by  Judge  Bond  of  Mary- 
land, McAllister's  Case,  51  Fed.  R.  282 ;  in  which  latter  case  the 
decision  of  the  Maryland  court,  cited  by  appellant,  was  set  aside 
and  the  defendant  released  upon  habeas  corpus,  although  in 
that  case  defendant  had  broken  the  original  package  for  the 
purpose  of  permitting  the  purchaser  to  inspect  the  article.  In 
each  of  these  cases  the  judgment  of  the  court  was  based  upon 
Leisey  v.  Hardin,  as  decisive  on  the  point. 

Opinion  by  Mr.  Justice  Williams,  July  19, 1893: 
This  case  belongs  to  a  rapidly  growing  class  that  has  already 
become  uncomfortably  large  and  troublesome  in  this  state.  The 
profits  to  be  derived  from  an  unlawful  traffic  are  much  larger 
than  those  that  flow  from  legitimate  trade,  provided  the  unlaw- 
ful traffic  may  be  pursued  without  serious  interference  from 
the  officers  of  the  law.  Law  abiding  citizens  will  not  embark 
in  a  business  that  is  forbidden  by  the  laws  of  the  state  in  which 
they  live.  Timid  men  are  afraid  to  do  so.  This  kind  of  opem- 
tion  is  left  therefore  to  those  who  have  no  respect  for  law,  no 
interest  in  the  public  welfare,  and  no  fear  of  public  opinion. 
When  such  men  deliberately  determine  to  put  money  in  their 
pockets  by  engaging  in  a  business  which  the  state  has  declared 
to  be  injurious  to  the  public  morals,  the  public  health,  or  the 
public  peace,  and  has  therefore  forbidden  altogether  or  placed 
under  strict  police  regulations,  they  are  morally  certain  to  seek 
immunity  for  themselves  and  their  unlawful  business  by  im- 
mediate flight  to  the  sanctuary  of  the  national  constitution,  and 
there  laying  hold  on  the  horns  of  the  altar  of  interstate  com- 
merce. 

The  road  to  this  refuge  of  lawbreakers  is  well  beaten.  There 
are  signboards  at  every  crossing  on  the  route ;  aad  the  inter- 
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mediate  stations  for  possible  rest  wear  conspicuous  signs  of 
invitation.  The  travelers  over  it  are  generally  foreigners  to 
the  state  whose  laws  they  trample  upon,  and  include  a  motley 
assortment  of  traders. 

Beginning  with  the  peripatetic  swindlers  whose  worthless 
wares  are  transported  in  tin  trunks  which  they  carry  in  their 
bands  and  who  hunt  their  victims  in  the  secluded  villages  and 
along  the  country  roads  with  an  instinct  that  rarely  fails ;  and 
running  up  or  down  the  scale  of  lawbreakera  to  the  men  whose 
commercial  operations  extend  to  the  sale  of  oleomargarine  by 
the  pound,  and  of  intoxicating  drinks  by  the  pint,  there  is  no 
man  in  the  procession  who  is  not  a  conscious  and  deliberate 
lawbreaker,  and  who  does  not  set  his  possible  profits  from  a 
forbidden  business  above  his  duty  to  society  or  the  state  that 
protects  him.  These  men  seek  to  pervert  a  rule  of  law  that 
has  a  wide  and  a  beneficial  field  of  operation.  They  claim  to 
be  engaged  in  interstate  commerce,  and  to  be  entitled  to  the 
protection  of  the  general  government  as  against  the  police  laws 
of  the  individual  states,  for  that  reason.  In  support  of  their 
claim  they  will  assert  that  their  "  goods,"  whether  consisting 
of  oleomargarine,  beer,  whisky,  paste  diamonds,  pinchbeck 
watches,  or  the  like,  were  made  on  the  other  side  of  the  state 
line  and  imported  by  or  for  them ;  or  it  may  be  they  will  claim 
to  be  the  agents  or  factors  of  the  makers ;  or  to  have  received, 
and  to  be  engaged  in  selling  "original  packages,"  consisting  of 
a  pound  of  oleomargarine,  or  a  pocket  flask  of  whisky,  put  up 
expressly  for  their  trade  at  the  still  or  factory  just  "  over  the 
line."  The  mischief  done  and  attempted  in  this  manner,  under 
the  guise  of  interstate  commerce,  is  so  great,  so  open,  and  so 
difficult  to  suppress  or  punish,  that  in  many  states  besides  this 
it  has  become  a  matter  of  general  and  sincere  regret  that  the 
interstate  commerce  clause  was  ever  held  applicable  to  trade  in 
any  article  recognized  throughout  the  civilized  world  as  a  proper 
subject  for  police  regulation  and  control.  We  are  embarrassed 
by  the  difficulties  in  the  way  of  the  enforcement  of  our  police 
legislation,  made  in  good  faith,  for  the  protection  of  our  citizens. 

The  question  involved  in  this  case  is  therefore  one  of  great 
practical  importance.  It  is  nothing  less  than  whether  the  police 
power  of  the  states  survives  at  all,  or  has  been  absorbed  and 
extinguished  by  the  interstate  commerce  clause  in  the  national 
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constitution.  We  recognize  the  fact  that  this  is  a  federal  ques- 
tion. It  has  been  the  subject  of  many  decisions  by  the  Supreme 
Court  of  the  United  States,  and  was  at  one  time  thought  to  be 
well  settled  in  favor  of  the  existence  and  proper  exercise  of 
police  powers  by  the  several  states.  We  entei-tain  that  opinion 
still ;  but  the  contrary  view  has  been  pressed  upon  us  with  so 
much  earnestness  in  the  argument  that  we  feel  constrained  to 
examine  briefly  some  of  the  positions  taken  by  the  appellant. 

It  is  said  that  the  recent  case  of  Leisey  v.  Hardin,  135  U.  S. 
100,  justifies  the  contention  that  this  state  is  powerless  to  in- 
terfere with  the  defendant's  traffic.  But  Leisey  v.  Hardin, 
like  all  other  cases,  must  be  read  in  the  light  of  its  own  facts. 
Leisey  was  a  brewer  who  made  beer  in  the  state  of  Illinois. 
Hardin  was  an  officer  of  the  state  of  Iowa  where  the  law 
forbade  the  sale,  and  the  keeping  for  sale,  of  any  form  of  in- 
toxicating diink  except  for  sacramental,  medical  or  mechanical 
purposes.  Leisey  shipped  from  his  brewery  in  Illinois  to  his 
agent  in  Iowa  about  three  hundred  casks,  and  eleven  cases  of 
beer,  sealed  in  the  ordinary  manner.  These  were  sent  there 
for  sale,  and  were  in  the  hands  of  Leisey's  agent  or  employer 
in  Iowa  for  that  purpose.  While  the  entire  consignment  of 
beer  was  yet  in  the  possession  of  the  maker,  or  his  agent,  with 
seals  unbroken,  it  was  seized  by  Hardin  under  the  law  of  Iowa, 
and  taken  out  of  the  possession  of  Leisey's  agent.  An  action 
of  replevin  was  then  brought  to  recover  the  casks  and  cases  so 
taken.  Two  questions  were  thus  raised.  First,  did  Leisey  own 
the  packages  taken  from  the  possession  of  his  agent  ?  Second, 
if  he  was  the  owner  had  he  a  right  to  have  them  in  his  posses- 
sion in  the  state  of  Iowa  ?  The  first  question  was  not  contro- 
verted. He  was  the  maker  and  owner  of  the  packages  seized. 
The  second  question  was  one  of  law  and  was  disposed  of  upon 
the  interstate  commerce  clause.  The  goods  being  in  original 
packages  with  seals  unbroken,  no  sales  having  been  made  there- 
from, it  was  held  that  they  were  not  liable  to  seizure  under 
the  police  laws  of  the  state  into  which  they  had  been  brought. 

This  is  the  single  question  involved  in  that  case,  and  beyond 
this  it  is  not  binding  as  a  precedent  upon  the  court  that  ren- 
dered the  judgment,  nor  upon  us.  We  shall  not  question  the 
wisdom  of  that  decision,  nor  abate  one  jot  from  its  legal  force, 
though  we  sincerely  regret  some  of  its  consequences.     Sta.id- 
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ing  therefore  squarely  on  the  case  of  Leisey  v.  Hardin,  let  us 
pi-oceed  to  an  examination  of  the  question  presented  on  this 
record. 

The  defendant  SchoUenberger  is  a  citizen  and  resident  of 
this  state.  For  at  least  two  years  he  has  been  living  under  the 
protection  of  its  laws,  and  is  bound  by  all  the  obligations  that 
such  residence  and  protection  impose.  He  is  a  merchant,  with 
a  store  in  the  city  of  Philadelphia.  He  sells  his  goods  to  cus- 
tomers, as  other  merchants  sell  their  goods,  from  his  stock  in 
store,  open  to  their  examination.  The  commodity,  or  one  of 
the  commodities,  in  which  he  deals  is  oleomargaiine,  for  the 
sale  of  which  at  his  store  in  Philadelphia  he  has  obtained  a 
license  under  the  internal  revenue  laws  of  the  United  States 
during  the  last  two  years.  He  sells,  not  for  shipment  in  orig- 
inal packages  to  other  countries  or  other  states,  but  to  local 
customers  ;  and  in  the  case  now  before  us  to  an  eating  house 
keeper  near  by,  for  consumption  upon  his  table  as  an  article  of 
food. 

Now  our  statute  explicitly  forbids  the  sale,  the  keeping,  and 
the  offering  of  oleomargarine  for  sale,  as  an  article  of  food. 
The  identical  acts  forbidden  by  the  law  ai'e  thus  seen  to  be  the 
acts  which  he  admits  he  is  engaged  in,  and  which  he  claims 
the  right  to  do,  notwithstanding  his  residence  in,  and  the  stat- 
utes of,  the  state.  This  right  he  claims  to  derive  from  the  in- 
terstate commerce  clause  in  two  ways.  The  first  of  these  rests 
on  the  nonresidence  of  the  manufacturer.  He  asserts  that  the 
oleomargarine  is  made  in  another  state.  Because  the  manu- 
facturer can  lawfully  make  and  sell  under  the  laws  of  the  state 
where  the  manufactory  is  located,  he  contends  that  the  manu- 
facturer can  sell  his  own  product  anywhere ;  and  for  this  pur- 
pose can  establish  stores  for  its  sale  all  over  this  state,  if  he 
chooses  to  do  so.  As  the  manufacturer  may  do  this  in  person, 
it  is  contended  that  he  can  do  it  by  an  agent,  so  that  he  could 
have  as  many  stores,  conducted  by  as  many  agents,  as  there  are 
towns  in  the  commonwealth,  and  conduct  the  trade  in  them 
all  regardless  of  the  police  laws  of  the  state.  The  second  line 
along  which  he  claims  to  derive  immunity  is  the  "original 
package  "  doctrine.  He  says  he  sells  in  the  packages  made  up 
at  the  factoiy.  He  does  not  divide  a  roll,  a  pail  or  tub  of  his 
"  goods, "  but  requires  the  purchaser  to  take  the  entire  roll,  pail 
Vol.  clvi— 14 
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or  tub,  made,  filled  or  shaped  at  the  factory.  We  think  neither 
of  these  positions  should  avail  the  defendant. 

We  do  not  deny  that  a  nonresident  manufacturer  may  sell 
his  goods  and  ship  them  to  a  buyer  in  the  usual  trade  packages 
employed  in  good  faith  by  manufacturers,  without  being  amen- 
able to  the  police  laws  of  this  state  therefor.  He  may  bring 
them  here  and  hold  them  in  bulk  without  danger.  So  much  is 
fairly  ruled  in  Leisey  v.  Hardin.  He  may  sell  them  to  the 
trade  or  for  shipment  to  the  states  in  the  same  unbroken  trade 
packages  notwithstanding  theii*  unlawful  character.  This  clear- 
ly results  from  the  rule  in  Leisey  v.  Hardin.  We  might  have 
held,  had  the  question  been  one  for  us,  that  the  object  of  the 
interstate  commerce  clause  was  quite  different  from  what  it 
seems  thought  to  be.  We  might  have  thought  it  intended  to 
prevent  the  establishment  of  state  customhouses  and  ttixation 
along  state  lines,  and  to  make  for  the  general  purposes  of  legit- 
imate trade  all  the  states  open  to  the  manufacturer  and  mer- 
chants of  the  several  states.  But  for  this  the  states  might  have 
intercepted  all  goods  reaching  their  borders,  and  weighed,  val- 
ued, and  taxed  them,  before  permitting  them  to  proceed  to  their 
destination.  The  destructive  effect  upon  commerce  of  such 
restrictions  was  clearly  foreseen  and  wisely  guarded  against 
by  our  fathers.  But  the  protection  of  the  lives,  the  health  and 
morals  of  citizens  was  the  chief  of  the  duties  of  government 
left  to  the  states  when  the  Union  was  formed.  The  common 
law  rights  and  remedies  are  to  be  sought  in  the  courts  of  the 
states.  For  this  reason  we  would  have  held  that  the  police 
regulations  of  the  states  stood  on  impregnable  ground  and  that 
while  no  state  had  the  right  to  tax  or  to  burden  interstate  com- 
merce, each  state  had  the  light  to  exclude  from  its  territory 
such  articles  of  food  or  drink  as  wei'e  injurious  in  their  charac- 
ter and  effects  upon  the  health  or  the  morals  of  the  public. 
But  however  this  may  be,  it  will  not  be  denied  that  state  com- 
merce, that  is  business  conducted  within  the  lines  of  a  state, 
was  left  to  state  control. 

It  was  the  intention  of  the  United  States  to  protect  the  citi- 
zens and  the  productions  of  one  state  against  unjust  discrimina- 
tion by  the  other  states ;  but  it  was,  and  is,  the  duty  of  the 
state  to  protect  its  citizens  against  each  other. 

If  then  the  retail  of  oleomargarine  at  the  defendant's  store  is 
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to  be  regarded  as  in  any  sense  his  business,  as  it  would  seem  to 
be  from  the  form  of  the  licenses  attached  to  the  case  stated, 
and  from  all  the  facts,  he  is  clearly  liable  as  an  individual  to 
the  penalty  provided  by  the  law  which  he  has  broken.  Can  the 
facts  that  the  store  is  the  store  of  the  manufacturer,  and  that  he 
is  their  agent,  relieve  him  from  liability  ?  The  sales  are  not  made 
from  the  factory  nor  under  the  right  which  the  fact  of  making 
confers  on  the  maker.  On  the  contrary  the  sales  are  made  under 
a  store  license,  granted,  not  to  an  establishment  located  in  an- 
other state,  but  to  a  store  in  this  state.  When  a  nonresident 
of  Pennsylvania  comes  into  the  state  to  embark  in  business 
here,  his  situation  is  like  that  of  any  other  resident,  and  his 
business  done  at  his  store  is  state,  not  intestate.  It  does  not 
matter  where  he  obtains  his  goods.  Interstate  commerce  does 
not  necessarily  depend  on  the  origin  of  goods ;  or  rafther,  all 
men  who  buy  and  sell  foreign  merchandise  are  not  necessarily 
engaged  in  interstate  commerce.  If  it  was  otherwise,  all  mer- 
chants would  be  superior  to  state  laws,  for  all  deal  to  some  ex- 
tent in  goods  made  in  other  states  and  in  other  countries.  It 
is  not  simply  or  mainly  the  origin  of  the  goods  therefore  that 
is  to  be  considered,  but  the  nature  of  the  business  done.  One 
who  keeps  a  stock  of  goods  in  store  for  the  inspection  of  cus- 
tomers, and  sells  from  this  stock  to  actual  consumers,  is  a  lo- 
cal dealer.  His  business  is  intrastate,  not  interstate.  Our  act 
of  1885  under  which  this  CJise  arises  is  not  a  tmde  regulation. 
It  is  a  police  law.  This  court  has  so  hel(f  repeatedly,  and  our 
view  of  it  was  expressly  aflSrmed  by  the  Supreme  Court  of  the 
United  States  in  Powell  v.  The  Commonwealth  of  Pennsylva- 
nia, 127  U.  S.  678,  a  case  which  turned  upon  that  single  ques- 
tion. It  does  not  undertake  to  deal  with  an  importer  from 
another  country  or  state,  but  with  manufacturers,  and  dealers 
within  the  state.  It  prohibits  the  manufacture  of  oleomargarine 
within  the  limits  of  the  state.  It  also  prohibits  the  sale,  the 
offer  to  sell,  and  the  having  in  possession  with  intent  to  sell  the 
same  "  as  an  article  of  food."  It  lays  its  prohibition  on  those 
who  are  fairly  subject  to  its  jurisdiction,  and  on  no  others.  We 
have  then  a  valid  police  law,  so  declared  by  the  highest  tribu- 
nal in  the  land,  which  prohibits  the  sale  of  oleomargarine  as  an 
article  of  food  within  the  state.  We  have  the  proprietor  of  a 
store  located  and  licensed  here,  making  sales  of  the  prohibited 
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article  to  customers  for  the  prohibited  purpose.  It  does  not 
matter  that  the  merchant  makes  his  home  in  another  state,  or 
that  he  makes  his  sales  by  a  clerk  or  agent  rather  than  in  per- 
son. He  is  a  local  dealer  selling  in  violation  of  the  local  law 
and  liable  to  its  penalty.  If  the  residence  of  the  dealer  could 
affect  the  character  of  his  tmde  then  our  police  laws  intended 
to  protect  our  own  people  would  operate  as  a  discrimination 
against  our  citizens  and  in  favor  of  citizens  of  other  states ;  and 
would  commit  to  those  having  no  interests  in  common  with  us 
a  most  odious  monopoly  in  every  form  or  kind  of  traffic  which 
our  state  should  attempt  to  regulate  or  to  suppress. 

Intrenched  behind  the  interstate  commerce  clause  so  con- 
strued, citizens  of  other  states  could  prey  upon  our  people,  tram- 
ple upon  our  laws,  and  make  gain  out  of  a  traffic  forbidden  to 
our  citizens,  only  to  be  delivered  up  absolutely  and  uncondi- 
tionally to  them.  It  would  require  only  that  such  citizen  of 
another  state  should  establish  a  local  store  in  some  of  our  towns 
or  cities,  or  in  all  of  them,  conduct  a  local  business,  to  meet  a 
local  demand,  and,  when  called  upon  by  the  officers  of  the  law, 
make  reply  that  he  made  the  goods  in  some  other  state,  and,  as 
a  manufacturer,  supplied  himself,  as  a  local  dealer,  with  wares 
of  a  foreign  origin.  Neither  the  foreign  origin  of  the  goods 
sold,  nor  of  the  seller  nor  both  together,  will  convert  a  business 
that  is  local  and  intrastate,  into  one  that  is  general  and  inter- 
state within  the  meaning  of  the  constitution  of  the  United 
States. 

But  the  defendant's  second  position  is  that,  admitting  the 
views  now  stated  to  be  correct,  he  is  nevertheless  beyond  the 
reach  of  the  state  law  for  another  reason,  viz. :  that  his  sales 
are  made  in  original  packages  and  are  therefore  interstate  com- 
merce. We  have  examined  the  decisions  of  the  Supreme  Court 
of  the  United  States  for  a  definition  of  the  term  **  original 
package."  It  does  not  seem  however  to  have  received,- and 
perhaps  at  this  time  is  not  capable  of,  a  precise  definition  that 
may  be  applied  to  it  in  all  cases.  The  idea  for  which  it  stands 
is  however  not  difficult  of  apprehension  or  statement.  The 
methods  adopted  by  manufacturers  and  importers  for  packing 
and  preparing  goods  for  transportation  by  sea  or  land,  differ 
with  the  differences  in  the  character,  bulk,  and  material,  of  the 
merchandise  itself.     The  general  purpose  is  to  adopt  that  form 
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and  size  of  package  best  adapted  to  the  safe  and  convenient 
transportation  and  delivery  of  the  particular  class  of  goods  to 
be  moved,  because  the  convenience  of  the  trade  will  be  best 
subserved  thereby.  Such  packages  put  up  with  a  view  to  the 
convenience  and  security  of  transportation  and  handling,  in 
the  regular  course  of  trade,  are  the  original  packages  of  com- 
merce. If  we  look  at  the  meaning  of  the  words  employed  we 
are  brought  to  the  same  conclusion.  Original,  means  pertain- 
ing to  the  beginning  or  origin,  the  first  or  primitive  form  of  a 
thing.  Package,  means  a  bundle  or  parcel  made  up  of  several 
smaller  parcels  combined  or  bound  together  in  one  bale,  box, 
crate  or  other  form  of  package.  An  "original  package"  is 
such  form  and  size  of  package  as  is  used  by  producer  or  ship- 
pers for  the  purpose  of  securing  both  convenience  in  handling, 
and  security  in  ti-ansportation,  of  merchandise  between  dealers 
in  the  ordinary  course  of  actual  commerce.  Such  packages  are 
not  always  made  up  by  putting  smaller  packages  or  bundles 
together,  but  may  include  any  form  of  receptacle  that  shall 
hold  a  fixed  quantity ;  as  a  barrel  of  sugar,  or  salt,  a  bag  of 
coffee,  a  chest  of  tea,  and  the  like.  The  package  must  not  be 
divided  or  its  unity  destroyed.  When  it  is  i-eceived  unbroken 
from  the  importer  through  the  custom  house,  or  from  the  man- 
ufacturer by  the  ordinary  channels  of  transportation,  it  is  with- 
in the  protection  of  the  interstate  commerce  doctrine,  and  the 
state  may  not  subject  it  to  vexatious  delays,  appraisement,  tax- 
ation, or  trade  restiiction.  But  it  has  never  been  held  that  the 
importer  might  subdivide  his  package  and  dispose  of  its  several 
parts  in  detail.  On  the  contrary  in  many  cases  the  United 
States  courts  have  held  that  upon  such  subdivision  or  breaking 
of  bulk,  the  original  package  ceased  to  be  such ;  and  the  goods 
became  mixed  with  and  indistinguishable  from  the  merchandise 
already  within  the  state,  and  therefore  subject  to  state  laws. 
This  assigns  to  each  jurisdiction  its  proper  powers.  The  gen- 
eral government  protects  the  citizens  of  the  several  states  in 
the  movement  of  their  commodities  across  state  lines  for  the 
purpose  of  commerce.  The  state  regulates  the  I'etail  trade  con- 
ducted within  its  own  borders,  and  forbids  the  sale  of  such  ar- 
ticles to  its  citizens  as  it  finds  to  be  injurious  to  them.  We 
are  asked  in  this  case  to  go  a  step  farther  and  hold  that  any 
package  which  3  manufacturer  may  choose  to  put  up  and  send 
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to  himself  as  a  merchant,  or  to  a  customer,  is  necessarily  an 
"  original  package,"  because  it  was  put  up  by  a  manufacturer 
outside  of  the  state.  We  cannot  so  hold.  This  question  was 
brought  to  our  attention  recently  by  the  case  of  the  Common- 
wealth V.  Zelt  et  al.,  138  Pa.  615.  In  that  case  a  distiller 
living,  or  at  least  making  whisky,  just  over  the  state  line,  es- 
tablished a  store  or  an  agency  within  the  state.  He  put  up  his 
"  goods "  in  bottles  ranging  in  capacity  from  one  quart  down 
to  one  half  pint,  and  packing  them  in  unsealed  barrels  sent 
them  to  the  Pennsylvania  store.  When  they  reached  the  agent 
the  bottles  were  taken  from  the  barrels,  and  arranged  upon  the 
shelves  and  in  the  windows  of  the  store  in  the  manner  usual 
in  that  trade,  and  sold  to  customers.  The  seller  was  prosecuted 
for  the  sale  of  intoxicating  liquors  without  a  license,  such  as 
the  laws  of  the  state  require.  His  defence  was,  Ae  now  com- 
mon one,  that  he  was  engaged  in  interstate  commerce.  His 
position  was  that  the  bottles  sold  by  him  singly  to  customers 
had  been  filled  and  corked  at  the  distillery,  which  was  in  an- 
other state ;  and  that  they  were  the  "  original  packages  "  put 
up  by  the  maker  and  transported  across  the  line  to  his  store  for 
sale.  The  contention  was  seriously  and  earnestly  made  that 
any  size  or  shape  of  jug  or  bottle  which  the  distiller  might 
desire  to  meet  the  needs  of  the  retail  sale  of  drink,  became, 
when  filled  and  shipped  by  him  across  a  state  line,  an  ^^  original 
package "  within  the  meaning  of  that  phrase  as  used  by  the 
United  States  courts  in  the  interstate  commerce  cases.  The 
character  of  the  package  appears  to  have  been  submitted  to 
the  jury,  who  convicted  the  defendant.  The  defendant  ap- 
pealed to  this  court  and  we  said,  through  Paxson,  Chief  Jus- 
tice :  "  Whether  a  box  or  a  barrel  of  beer  can  be  separated  and 
sold  in  single  bottles  as  original  packages  will  be  formally  de- 
cided when  the  question  squarely  arises.  The  jury  evidently- 
regarded  it  as  a  trick  and  an  evasion  of  our  statute."  The 
judgment  was  accordingly  aCBrmed.  The  question  which  it 
was  not  necessary  to  decide  in  Commonwealth  v.  Zelt,  supra, 
is  fairly  involved  in  this  case  so  far  as  oleomargarine  is  con- 
cerned. The  case  stated  concedes  that  the  package  was  sold 
by  this  defendant  for  consumption  as  ^^  an  article  of  food,"  but 
asserts  that  it  was  sold  in  the  form  in  which  the  maker  put  it 
up  at  his  factory.     It  is  not  said  that  it  was  an  '^  original  pack- 
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age "  in  express  words,  nor  that  it  was  in  the  form  usually 
adopted  in  the  trade  for  purposes  of  transportation.  It  is  rea- 
sonable to  infer  that  when  the  defendant  was  admitting  the 
sale,  and  setting  up  his  justification  for  a  violation  of  the  law, 
he  would  do  this  as  strongly  as  the  facts  would  sustain  him  had 
he  gone  into  the  proof  upon  a  trial  before  a  jury.  What  the 
case  stated  does  tell  us  is  that  the  defendant  sold  at  his  store 
in  Philadelphia  to  one  John  H.  Berry,  the  keeper  of  a  coffee 
house  at  606  Lombard  street,  Phila.,  a  package  of  oleomarga- 
rine weighing  eighty  pounds,  made  and  stamped  and  branded 
in  Rhode  Island,  for  use  as  an  article  of  food.  This  is  almost 
identical  with  the  defence  in  Commonwealth  v.  Zelt,  which 
was  that  the  bottles  sold  by  the  defendant  were  put  up  and 
shipped  in  another  state,  and  sold  in  the  same  form  in  which 
they  were  received.  This  does  not  go  far  enough.  The  de- 
fendant in  this  case,  as  in  Zelt's  case,  was,  piima  facie,  a  law 
breaker.  It  was  incumbent  on  him  to  show  his  right  to  violate 
the  police  laws  of  the  state  in  which  he  lived,  or  carried  on  his 
store,  affirmatively  and  clearly.  It  is  not  enough  to  hint  or 
suggest  the  existence  of  such  a  right.  It  must  be  set  up,  and 
his  ability  to  escape  the  penalty  of  the  broken  law  depends  on 
the  sufficiency  of  the  justification.  The  fact  alleged  as  a  justi- 
fication is  that  the  package  sold  was  ^^made,  stamped  and 
branded  "  in  Rhode  Island.  To  enable  the  defendant  to  stand 
on  this  statement  it  is  necessary  for  us  to  go  with  him  to  his 
legal  conclusion,  viz..  Whatever  package  is  put  up  at  a  factory 
outside  the  state  is  an  ^^ original  package"  within  the  meaning 
of  the  interstate  commerce  doctrine.  This  we  distinctly  refuse 
to  do.  The  United  States  courts  have  not  so  held  as  we  un- 
derstand the  cases,  and  such  a  conclusion  could  not  be  sustained 
on  principle,  as  the  question  presents  itself  to  us.  The  conse- 
quences of  such  a  holding  are  obvious.  In  this  case  the  own- 
ei-8  of  the  store  in  Philadelphia  are  the  owners  of  the  factory 
in  another  state.  As  merchants  they  understand  the  needs  of 
their  retail  trade,  and  the  forms  and  sizes  of  rolls,  tubs,  or 
packages,  that  will  best  suit  the  wants  of  their  customer.  As  * 
manufacturers  they  can  put  their  product  in  packages  of  such 
size  and  shape  as  shall  meet  their  own  needs  as  merchants. 
They  have  both  ends  of  the  traffic  in  their  hands  and  may  do, 
as  they  undoubtedly  are  in  the  habit  of  doing,  whatever  their 
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profits  as  retailers  require  them  to  do  as  manufacturers.  A 
jury  would  be  justified  in  finding  in  such  a  case,  as  the  jury 
found  in  Zelt's  case,  that  the  mode  of  putting  up  the  package 
was  not  adapted  to  meet  the  requirements  of  actual  interstate 
commerce,  but  the  requirements  of  an  unlawful,  intrastate 
retail  trade.  In  this  case  the  facts  are  found  for  us  as  by  the 
parties.  We  are  to  determine  their  legal  eflfect.  The  defend- 
ant is  found  to  have  made  sales  of  oleomargarine  as  an  article 
of  food  contrary  to  the  provisions  of  our  statute. 

It  Ls  also  found  that  he  made  these  sales  for  a  nonresident 
employer.  But  the  residence  or  business  of  the  owner,  stand- 
ing alone,  is  wholly  immaterial.  Our  law  deals  with  the  local 
trade  regardless  of  the  nationality  or  residence  of  the  trader. 
It  is  further  found  that  the  sales  are  made  in  packages  put  up 
by  the  trader  at  his  factory  and  sent  to  his  store  in  this  city 
for  sale.  This  as  we  have  said  does  not  amount  to  an  assertion 
that  the  sales  are  made  in  the  "  original  packages  "  of  commerce. 
If  it  shows  anything  upon  the  subject  it  shows  that  they  are 
not  so  made. 

One  who  plants  his  feet  squarely  upon  the  police  laws  of 
this  state  and  defies  Its  officers  to  suppress  or  to  punish  his  un- 
lawful trade  must  show  a  clear  legal  right  to  take  and  maintain 
his  position  as  a  public  enemy,  or  suffer  the  penalty  of  the 
broken  law. 

To  hold  otherwise  would  make  it  impossible  for  the  people 
of  any  state  to  protect  themselves  from  evils  that  by  common 
consent  throughout  the  civilized  world  need  to  be  restmined 
and  removed  by  suitable  legislation.  It  would  also  strike  a 
blow  of  absolutely  crushing  weight  at  the  existence  of  the  po- 
lice power  in  the  several  states,  and  render  all  attempts  at  its 
exercise  ineffectual  and  useless. 

The  judgment  of  the  court  below  is  reversed,  and  judgment 

is  now  entered  on  the  case  stated  in  favor  of  the  plaintiff  for 

the  sum  of  one  hundred  dollars,  with  the  costs  of  suit.  ^  After 

judgment  is  properly  entered,  let  the  recoi-d  be  remitted  for 

•  purposes  of  execution. 
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Lewis  V.  Lewis  Lumber  Mfg.  Co.,  Appellant. 

statute  qf frauds — Guaranty — Collateral  undertaking. 

Plaintiff  was  employed  by  a  contractor  to  cut  timber.  He  was  to  receive 
a  certain  amount  per  day,  and  his  board.  After  he  had  been  working  for 
some  time,  he  said  to  an  agent  of  defendants,  who  were  owners  of  the 
land,  that  he  was  afraid  he  would  not  be  paid  for  his  work.  The  agent 
then  said  to  him :  **  Keep  on  to  work  just  as  you  have  been  ;  we  will  see 
you  paid.^*  He  kept  on  at  work,  and  settled  witli  the  contractor,  who  gave 
him  an  order  on  defendants  for  his  wages,  and  was  paid  upon  it  the  bal- 
ance in  defendants^  hands  due  to  the  contractor.  Plaintiff  then  sued  de- 
fendants for  the  balance  due.  Eeld,  that  the  agreement  of  defendant's 
agent  was  a  collateral  undertaking,  within  the  statute  of  frauds,  upon 
which  there  could  be  no  recovery. 

Argued  April  12, 1893.  Appeal,  No.  363,  Jan.  T.,  1893,  by 
defendants,  from  judgment  of  C.  P.  Luzerne  Co.,  March  T., 
1892,  No.  347,  on  verdict  for  plaintiff,  Levi  N.  Lewis.  Before 
Stbebett,  C.  J.,  Green,  Williams,  McCollum  and  Thomp- 
son, JJ. 

Appeal  fi'om  judgment  of  alderman. 
The  facts  appear  by  the  opinion  of  the  Supreme  Court. 
Binding  instruction  for  defendant  refused  by  Lynch,  J.  [6] 
Verdict  and  judgment  for  plaintiff.     Defendant  appealed. 

JError  assigned  was  (6)  above  instruction,  quoting  it. 

0-,  L.  SalBey^  for  appellants,  cited :  Hays  &  Wick  v.  Lynn, 
7  Watts,  524 ;  R.  R.  v.  Johnson,  7  W.  &  S.  317  ;  Moore's  Ex'rs 
V.  Patterson,  28  Pa.  505 ;  Nugent  v.  Wolfe,  111  Pa.  481 ;  Shoe- 
maker V.  King,  40  Pa.  110 ;  Maule  v.  Bucknell,  50  Pa.  52. 

John  M,  Garman^  for  appellee,  cited :  Lamb  v.  Irwin,  69  Pa. 
442;  Central  Pa.  Telephone  Co.  v.  Thompson,  112  Pa.  133; 
Chouteaux  v.  Leech  &  Co.,  18  Pa.  224;  Adams  Ex.  Co.  v. 
Schlessinger,  75  Pa.  246  ;  Am.  Life  Ins.  Co.  v.  Shultz,  82  Pa. 
61 ;  Thomas  &  Sons  v.  Cummiskey,  108  Pa.  361 ;  Brooke  v. 
N.  Y.,  L.  E.  &  W.  R.  R.,  108  Pa.  546 :  The  OdoriUa  v.  Baiz- 
ley,  128  Pa.  293  ;  Wood  well  v.  Brown,  44  Pa.  121 ;  Nugent  v. 
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Wolfe,  111  Pa.  480 ;  Hewes  v.  Taylor,  70  Pa,  391 ;  Justice  v. 
Tallman,  86  Pa.  147 ;  3  Pai-sons,  Contracts,  5th  ed.  20 ;  James 
V.  Spaulding,  4  Gray,  452 

Opinion  by  Me.  Justice  Williams,  July  19, 1898 : 
The  facts  in  this  case  raise  a  question  under  the  statute  of 
frauds  and  perjuries.  The  evidence  shows  that  Avery  was  a 
jobber,  having  a  contract  with  the  company  defendant  to  peel 
and  pile  hemlock  bark  at  an  agreed  price  per  cord.  He  em- 
ployed and  took  with  him  into  the  woods  several  men  to  work 
upon  his  job.  Levi  N.  Lewis,  the  plaintiff,  was  among  the  men 
so  employed,  and  he  was  to  receive  one  dollar  per  day  for  his 
work,  and  his  board.  After  he  had  been  at  work  for  some  time 
he  alleges  that,  on  one  occasion  when  Adams,  the  inspector  and 
superintendent  of  the  lumber  company,  was  looking  over  the 
work  being  done  on  Avery's  job,  he  had  a  conversation  with 
him.  He  says  he  told  Adams  that  he  understood  Avery  was 
poor  and  that  he  was  afraid  he  might  not  get  pay  for  his  work 
if  he  kept  working  for  him.  To  this  statement  he  says  Adams 
replied  :  '*  Keep  on  to  work  just  as  you  have  been  to  work ;  we 
will  see  you  paid."  He  kept  on  at  work  with  Avery  and  his 
men,  and  boarded  with  them  just  as  before.  When  the  job  was 
completed  he  settled  with  Avery,  took  his  order  on  the  lumber 
company  for  the  balance  due  him  on  bis  work,  presented  the 
order  to  the  lumber  company,  and  was  paid  upon  it  the  balance 
in  the  hands  of  the  company  due  to  Avery.  He  now  sues  the 
lumber  company  for  the  balance  left  due  him  upon  the  order, 
alleging  that  the  conversation  he  had  with  Adams  amounted  to 
a  hiring  by  the  company  or  an  original  undertaking  to  pay  him 
for  his  work.  Adams  positively  denies  the  conversation  with 
Lewis  on  which  he  rests  his  right  to  recover,  but  the  verdict 
must  be  taken  as  settling  the  question  in  favor  of  the  plaintiff, 
so  that  our  question  is  over  its  legal  effect.  Did  the  words 
that  are  attributed  to  Adams  make  an  original  or  a  collateral 
undertaking?  The  accompanying  facts  are  not  involved  in 
controvei'sy.  The  plaintiff  had  been  hired  by  Lewis  at  the  price 
of  one  dollar  per  day  and  board.  He  had  been  at  work  for 
sometime  under  this  contract  of  hiring.  He  kept  on  at  work 
in  the  same  way  and  boarding  with  Avery  in  the  same  manner 
that  he  had  been  doing.     He  gave  no  notice  to  Avery  that  he 
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bad  ceased  to  work  for  him,  and  entered  the  employment  of  the 
lumber  company.  When  the  work  was  finished  he  did  not  go 
to  the  lumber  company  to  settle,  but  to  Avery.  After  settling 
with  him  he  took  his  order  on  the  company  for  the  amount 
found  to  be  still  due  him  for  his  work.  He  presented  this  or- 
der to  the  company  for  payment  and  received  upon  it  the  amount 
the  company  was  willing  to  pay.  Then  he  brought  this  suit, 
for  the  amount  remaining  unpaid,  against  the  company,  alleg- 
ing a  hiring  by  Adams  by  virtue  of  the  conversation  already 
stated.  Now  if  the  language  attributed  to  Adams  imports  an 
undertaking,  it  is  evident  in  view  of  the  circumstances  referred 
to,  and  the  conduct  of  Lewis,  that  he  understood  the  undertak- 
ing was  to  be  responsible  for  the  payment  of  his  wages  by 
Avery.  The  words  employed  import  nothing  more.  "  Keep 
on  to  work  just  as  you  have  been  to  work,  and  we  will  see  you 
paid."  If  you  keep  on  at  work  for  Avery  just  as  you  have  been 
at  work,  we  will  be  responsible  for  his  promise  to  pay  you. 

This  was  a  collateral  undertaking.  It  was  an  agreement  to 
be  liable  for  the  debt  or  default  of  another.  The  statute  pro- 
vides that  "  No  action  shall  be  brought  whereby  to  charge '  the 
defendant  on  any  special  promise  to  answer  for  the  debt  or  de* 
fault  of  another,  unless  the  agreement  upon  which  such  action 
shall  be  brought,  or  some  memomndum  or  not«  thereof,  shall  be 
in  writing,  signed  by  the  party  to  be  charged  therewith,  or  some 
other  person  by  him  authorized." 

This  action  is  not  brought  for  wages  on  an  original  contract 
of  hiring,  but  for  a  balance  due  upon  the  plaintifiTs  contract 
with  Avery. 

Putting  it  in  the  strongest  light  for  the  plaintiff  that  the  facts 
and  the  alleged  contract  will  bear,  it  amounts  to  this:  Avery 
had  hired  the  plaintiff,  boarded  him,  and  paid  him  within  about 
twenty-five  d5llars  of  the  total  due  him.  Adams  had  promised 
that  the  company  would  see  him  paid.  To  the  extent  of 
Avery's  default  the  plaintiff  now  seeks  to  hold  the  company 
for  Avery's  debt.  If  Avery  had  not  made  default  the  lumber 
compan}*^  could  under  no  circumstances  have  been  made  liable 
to  the  plaintiff.  Because  he  has  made  default  this  suit  is 
brought  upon  a  promise  to  be  liable  for  such  default.  It  is  not 
easy  to  see  how  a  case  could  be  imagined  that  would  fall  more 
clearly  under  the  statute  than  the  one  now  before  us. 

The  judgment  for  this  reason  must  be  reversed. 
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19  SC  ^25      Common  carrier — Railroad  company — Discrimination  in  rates. 

Railroad  companies  have  no  light  to  make  any  midae  discrimination  or 

preference  in  tfieir  charges ;  and  a  charge  made  to  one  shipper  higher 

than  to  another,  for  the  same  service,  under  like  circumstances,  constitutes 

undue  preference  and  discrimination,  and  consequently  renders  the  charge 

unreasonable.    The  equality,  however,  which  is  thus  prescribed,  is  not  a 

strict  and  literal  equality  under  all  circumstances,  however  varying  and 

different.    It  is  rather  an  equality  in  the  sense  of  freedom  from  uni*eason- 

able  discrimination. 

Discrimination — Act  of  June  4,  1883. 

The  act  of  June  4.  1888,  P.  L.  72,  prohibits  only  such  disciimination  as 
is  undue  or  unreasonable,  and  the  prohibited  discrimination  is  further  lim- 
ited by  the  consideration  that  it  must  be  ♦♦  for  a  like  service,  from  the 
same  place,  upon  like  conditions  and  under  similar  circumstances." 

Discrimination  as  between  manvfacturer  and  coal  decUer, 
A  railroad  company  may  charge  a  lower  rate  of  freight  for  coal  trans- 
ported to  a  manufacturing  establishment  from  which  it  obtains  manufac- 
tured products  for  transportation,  than  to  a  coal  dealer  whose  business  with 
the  railroad  company  is  limited  merely  to  the  coal  transported.  In  such 
a  case  there  is  no  equality  of  conditions  which  will  justify  the  coal  dealer 
in  demanding  the  rate  which  is  given  to  the  manufacturing  company. 

Sale  qf  coal  by  mani^acturing  company  enjoying  special  rate — lijfect  of 
notice  to  carrier. 

The  fact  that  a  manufactuiing  company,  which  is  given  a  reduced  rate 
on  its  coal,  sells  some  of  its  coal  to  its  employees,  will  not  render  the  rail- 
road company  transporting  the  coal  liable  for  unlawful  discrimination,  if 
the  railroad  company  has  no  knowledge  of  such  sales. 

A  manufactuiing  company,  however,  has  no  right  to  engage  in  the  busi- 
ness of  selling  coal,  even  to  its  own  employees,  and  if  it  does  so,  and  the 
ti'ansporting  company  is  notified  of  such  selling,  it  must  thereupon  cease 
to  carry  coal  to  the  manufactuiing  company  at  any  less  rate  than  it  charges 
to  coal  dealers,  or  incur  the  penalties  of  unju<it  discrimination. 

Facts  under  act  of  1883— Prooincc  of  court  and  jury. 

In  an  action  to  recover  damages  for  an  alleged  unlawful  disciimination « 
the  question  whether  the  words  of  the  act  of  June  4,  1883,  P.  L.  72,  ex- 
tend to  and  embrace  the  established  facts  of  the  case,  is  a  question  of  law 
for  the  court,  and  beyond  the  functions  of  the  jury. 

R''.hates — Secret  discrimination. 

Where  a  rebate  does  not  in  itself  constitute  an  unlawful  discrimination, 
the  fact  that  it  was  kept  secret  between  the  parties  will  not  render  it  un- 
lawful. 
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Measure  of  damages — Treble  damages — Act  of  June  4,  1883. 

Under  the  act  of  June  4.  1883,  P.  L.  72,  the  party  injured  by  unlawful 
discrimination  cannot  recover  three  times  the  amount  of  the  difference  be- 
tween the  charges,  unless  the  amount  of  the  difference  is  actually  equal 
to  the  *•  amount  of  injury  suffered."  In  such  a  case  the  defendants  have 
a  right  to  require  very  clear  and  definite  proof  as  to  what  the  actual  dam- 
age was. 

Evidence — Custom — Difference  qf  rates. 

Where  it  appeal's  that  differences  of  freight  rates  on  coal  to  manufac- 
turers and  to  mere  dealers  have  been  for  many  years  in  universal  practice, 
and  no  case  except  the  one  before  the  court  for  decision  has  reached  tlie 
courts  of  last  resort  in  England  or  in  the  United  States,  questioning  the 
entire  legality  and  propriety  of  such  differences,  the  court  will  consider 
this  circumstance  as  ample  proof  tliat  the  practice  has  been  assented  to 
both  by  the  professional  and  lay  mind. 

Constitution — Special  law  regulating  trade^  etc, — Art,  3,  §  7. 

The  act  of  June  4,  1883,  is  not  in  conflict  with  art.  3,  §7,  of  the  consti- 
tution, which  forbids  any  special  law  regulating  labor,  ti-ade,  mining  or 
manufacturing. 

Argued  April  17,  1893.  Appeal,  No.  143,  July  T.,  1893,  by 
defendants,  from  judgment  of  C.  P.  Huntingdon  Co.,  Feb.  T., 
1892,  No.  17,  on  verdict  for  plaintiffs,  A.  M.  Hoover  et  al.  Be- 
fore Stereett,  C.  J.,  Green,  Mitchell,  Dean  and  Tno^rp- 
SON,  JJ. 

Trespass  for  damages  for  alleged  unlawful  discrimination. 

At  the  tiial,  before  FuRST,  P.  J.,  it  appeared  that,  in  1881, 
the  defendant  agreed  to  transport  coal  from  the  Snow  Shoe 
District  to  the  works  of  the  Bellefonte  Iron  &  Nail  Company 
for  the  sum  of  thirty  cents  per  ton,  provided  the  nail  company 
consumed  at  least  twenty  tons  per  day.  It  appeared  that  the 
coal  was  to  be  tariffed  at  the  usual  public  rate  of  fifty  cents  per 
ton,  and  that  a  rebate  of  twenty  cents  per  ton  net  would  be  re- 
paid by  the  railroad  company  to  the  nail  company.  In  1889, 
plaintiffs  became  i*etail  coal  dealera  in  Bellefonte,  and  were 
charged  by  the  railroad  company  the  usual  public  rate  for  the 
transportation  of  their  coal. 

Defendants  presented  the  following  points : 

"  1.  The  agreement  to  charge  a  uniform  rate  to  the  Belle- 
fonte nail  works,  made  in  1881,  was  binding  on  the  defendant ; 
and  its  performance  was  not  an  undue  and  unjust  discrimina- 
tion against  the  plaintiffs.    Answer :  So  far  as  the  contract  be- 
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ing  binding  on  the  defendant  in  1889  and  up  to  1891,  we  are 
not  prepared  to  affirm  the  point.  This  action  is  not  brought 
to  enforce  that  contract.  The  question  of  the  contract  is,  there- 
fore, immaterial  and  in*elevaiit.  We  cannot  say,  as  matter  of 
law,  that  the  contract  was  binding  upon  the  company.  Its 
terms  seem  to  be  indefinite,  and  whether  they  could  or  could 
not  have  retreated  from  it  is  a  question  that  is  not  important 
here ;  and,  if  it  be,  we  cannot  say  it  was  binding  upon  them. 
But  whether  or  not  the  performance  of  that  contract  resulted 
in  undue  and  unjust  discrimination  against  these  plaintiffs  is  a 
question  we  submit  to  you  in  our  general  charge.  If  it  operat- 
ed in  a  certain  manner  it  would  be  undue  and  unjust,  and  if  it 
did  not  operate  in  that  manner  it  would  not  be  undue  and  un- 
just. For  further  answer  we  refer  to  our  general  charge  as  to 
the  fact  of  discrimination."  [1] 

"  2.  The  defendant  has  made  no  undue  charge  or  unjust  dis- 
crimination against  the  plaintiffs,  if  they  were  charged  the  same 
as  other  buyers  and  sellers  of  coal.  Answer:  This  point  we 
cannot  affirm.  The  fact  involved  in  the  point  will  be  for  the 
determination  of  the  jury."  [2] 

'^  3.  A  lower  charge  to  a  manufacturer  of  nails  is  not  an  un- 
just discrimination  to  a  buyer  and  seller  of  coal  only.  Answer : 
We  cannot  affirm  that  as  a  principle  of  law.  It  may  be  or  may 
not  be,  according  to  the  circumstances  of  the  case ;  but  whether, 
in  this  case,  it  resulted  in  an  undue  and  unjust  discrimination 
must  be  determined  by  you  under  the  evidence."  [3] 

*^4.  As  there  was  no  undue  discrimination  in  furnishing 
facilities  for  transportation,  treble  damages  cannot  be  recovered 
in  this  case ;  and  the  verdict  must  be  for  the  defendant."  Re- 
fused. [4] 

"  5.  Under  all  the  evidence  in  the  case  the  verdict  must  be 
for  the  defendant.  Answer :  We  refuse  this  point  because,  as 
the  case  is  presented  by  the  plaintiffs,  we  submit  the  question 
of  undue  and  unjust  discrimination  to  you."  [5] 

Verdict  and  judgment  for  plaintiffs  for  $6,364.20.  Defend- 
ants appealed. 

Errors  assigned  were  (1-6)  instructions,  quoting  them  as 
above  ;  (6)  that  the  judgment  of  the  court  below  is  unlawful. 
It  imposes  special  damages  and  is  in  conflict  with  §  7  of  article 
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3  of  the  constitution  of  this  state,  which  forbids  any  special  law 
regulating  labor,  trade,  mining,  or  manufacturing. 

David  W.  Sellers^  W.  ^  J".  2>.  Dorria  with  him,  for  appellant. 
— The  agreement  to  charge  a  uniform  rate  to  the  Bellefonte 
nail  works,  made  in  1881,  was  binding  on  defendant ;  and  its 
performance  was  not  an  undue  and  unjust  discrimination 
against  plaintiffs :  Coxe  Brothers  v.  Lehigh  Valley  R.  R.,  3 
Interstate  Com.  R.  460 ;  Comrs.  v.  B.  &  O.  R.  R.,  145  U.  S. 
276;  Hersh  v.  N.  Central  R.  R.,  74  Pa.  182 ;  Munhall  v.  Al- 
legheny Valley  R.  R.,  92  Pa.  150  ;  Borda  v.  Reading  R.  R., 
141  Pa.  484. 

Appellant  in  making  the  contract  with  the  nail  company  in 
1881  was  assuredly  acting  for  its  interests  to  secure  tonnage, 
and  it  could  not  have  intended  to  give  an  advantage  against 
plaintiffs,  inasmuch  as  they  had  not  commenced  business. 

The  capacity  of  a  railroad  company  to  increase  its  business 
by  special  rates  to  shippers  is  recognized  elsewhere :  Baxendale 
V.  R.  R.,  94  E.  C.  L.  853 ;  Nicholson  v.  R.  R.,  94  E.  C.  L.  366 ; 
Fitchburg  R.  R.  v.  Gage,  12  Gray,  393  ;  Messenger  v.  P.  R.  R., 
36  N.  J.  L.  408. 

Defendant  has  made  no  undue  charge  or  unjust  discrimina- 
tion against  plaintiffs,  if  they  were  charged  the  same  as  other 
buyers  and  sellers  of  coal.  A  lower  charge  to  a  manufacturer 
of  nails  is  not  an  unjust  discrimination  to  a  buyer  and  seller  of 
coal  only. 

As  there  was  no  undue  discrimination  in  furnishing  facilities 
for  transportation,  treble  damages  cannot  be  recovered  in  this 
case  ;  and  the  verdict  must  be  for  defendant :  Wigton  v.  R.  R., 
26  W.  N.  674. 

The  act  of  1883  is  special  with  regard  to  the  ti-ade  of  a  com- 
mon carrier  considered  as  a  division  of  labor  or  a  pursuit,  or 
relatively  to  the  railroad  as  a  special  method  of  domestic  ti-aiis- 
portation.  For  centuries  the  pursuit  of  a  common  carrier  has 
been  private  like  that  of  an  inn  keeper.  Each  owe  duties  to 
the  public,  but  this  does  not  make  the  pursuit  public  :  Market 
Co.  V.  Terminal  Co.,  142  Pa.  681. 

George  B.  Orlady^  for  appellee. — The  authorities  cited  by 
appellant  are  in  cases  entirely  different  from  this. 
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In  Coxe  Bros.  v.  L.  V.  R.  R.,  3  Interstate  Com.  R.  460,  the 
controversy  was  in  regard  to  freight,  different  in  character  as 
to  bulk,  kind,  value  and  quantity,  and  hauled  different  dis- 
tances. 

In  Comi-s.  V.  B.  &  O.  R.  R.,  145  U.  S.  275,  it  is  said  the  com- 
mission is  not  designed  to  prevent  competition  between  differ- 
ent roads,  or  to  interfere  with  the  customary  arrangements 
made  for  reduced  fares  in  consideration  of  increased  mileage, 
when  such  reduction  does  not  operate  as  an  unjust  discrimina- 
tion against  other  pei*sons  traveling  over  the  road.  To  the 
same  effect  is  Messenger's  Case,  36  N.  J.  L.  407. 

In  the  language  of  the  books,  a  common  carrier  exercises  a 
public  employment:  1  Bacon  Ab.  (B)  656. 

The  business  of  the  common  carrier  is  for  the  public,  and  it 
is  his  duty  to  serve  the  public  indifferently.  He  is  entitled  to 
a  reasonable  compensation,  but  on  payment  of  that  he  is  bound 
to  carry  for  whoever  will  employ  him,  to  the  extent  of  his  abil- 
ity. A  common  carrier  can  make  what  conti'acts  he  pleases. 
The  public  have  no  interest  in  that,  but  a  service  for  the  public 
necessarily  implies  equal  treatment  in  its  performance  when 
the  right  to  the  service  is  common. 

The  contract  between  a  railroad  company  and  a  shipper  that 
the  latter  shall  pay  the  regular  established  rates  of  freight  the 
same  as  all  other  shippers,  and  that  the  company  shall  pay  back 
to  him  by  way  of  rebate  a  certain  proportion  of  freight  so 
charged  and  paid,  whereby  a  less  rate  of  freight  is  paid  than 
by  the  public  generally,  is  void  and  against  public  policy  :  I. 
D.  &  S.  R.  R.  Co.  V.  Ervin,  118  111.  250 ;  Rice  v.  R.  R.,  3  In- 
terstate  Com.  R.  263 ;  N.  E.  Express  Co.  v.  M.  C.  R.  R.  Co., 
57  Me.  188 ;  Hutchinson  on  Carriers,  sec.  297,  353. 

The  argument  tliat  plaintiffs  sustained  no  damages,  because 
they  sold  their  coal  at  full  market  price,  is  without  merit.  The 
net  cost  of  the  coal  would  ordinarily  be  considered,  and  under 
this  evidence  the  nail  company  sold  coal  in  the  same  market 
from  fifty  to  seventy-five  cents  per  ton  below  the  market  price, 
which  would  amount  to  moi-e  than  any  expected  profit  on  coal : 
Camblos  v.  P.  &  R.  R.  R.,  4  Brewster,  563. 

The  effect  of  a  reduced  rate  to  a  favored  dealer  is  to  reduce 
plaintiffs'  profits  to  the  extent  of  such  reduction,  making  an 
undue  and  unjust  discrimination:  Goodridge  v.  U.  P.  Ry. 
Co.,  37  Fed.  R.  182. 


Digitized  by  VjOOQlC 


HOOVER  et  al.  v.  PKNNA.  R.  R.,  AppeUant.  225 

1893.]  Arguments. 

The  reasonableness  of  a  freight  charge  is  a  question  of  fact, 
and  in  general  what  amounts  to  undue  preference  is  a  question 
of  fact  and  not  of  law :  Slater  v.  Ry.,  29  S.  C.  96 ;  Hutchinson 
on  Carriers,  §  447  ;  Houston  &  Texas  Central  R.  R.  v.  Rust, 
58  Texas,  98 ;  Root  v.  Long  Island  Ry.  Co.,  114  N.  Y.  300 ; 
8.  C,  11  Ara.  St.  R.  643 ;  Paxton  v.  Illinois  R.  R.,  6  A.  &  E.  R. 
R.,  Cas.  691. 

By  goods  of  the  same  class  is  meant  goods  similar  in  those 
qualities  which  affect  the  risk  and  expense  of  carriage ;  by 
shipment  under  the  same  circumstances  is  meant  that  the  goods 
are  conveyed  under  like  circumstances,  where  the  route,  risk 
and  expenses  are,  in  the  opinion  of  the  jury,  the  same,  other- 
wise not:  Paxson  v.  R.  R.,  6  A.  &  E.  R.  R.  Cas.  591. 

The  spirit  and  purpose  of  our  act,  like  the  intei-state  com- 
merce act,  requires  that,  when  the  circumstances  and  conditions 
will  fairly  admit  of  it,  the  charges  for  like  services  should  be 
equal,  and  that  violations  of  the  plain  black  letter  of  the  law, 
whether  in  demanding  or  receiving  higher  rates  and  drawbacks, 
or  discriminating  in  the  furnishing  of  facilities  for  transporta- 
tion, should  not  be  profitable  to  the  offending  company  :  Her- 
riman  v.  B.  C.  R.  &  N.  R.  R.,  57  Iowa,  187  ;  Shipper  v.  R.  R., 
47  Pa.  338 ;  Audenried  v.  P.  &  R.  R.  R.,  66  Pa.  370;  Wigton 
v.  P.  R.  R.,  26  W.  N.  674. 

Discriminations  based  solely  on  the  amount  of  freight  ship- 
ped are  discriminations  in  favor  of  capital,  contrary  to  sound 
public  policy,  and  a  wrong  to  the  disfavored  :  Kinsley  v.  B.  N. 
Y.  &  P.  R.  R.,  37  Fed.  R.  181 ;  Hays  v.  P.  R.  R.,  12  Fed.  R. 
309;  P.  &  W.  C.  R.  R.  v.  R.  R.,  1  Inter  St.  Com.  R.  117  ; 
Scofield  V.  R.  R.,  43  Ohio,  671 ;  Rothschild  v.  Wabash  Ry.,  15 
Mo.  Ap.  242  ;  Vinoent  v.  C.  &  A.  R.  R.,  49  Illinois,  35 ;  Au- 
denried V.  P.  &  R.  R.  R.,  68  Pa.  370 ;  Messenger  v.  R.  R.,  18 
Am.  R.  758 ;  Cook  v.  C.  R.  I.  &  P.  R.  R.,  75  Iowa,  169  ; 
Sharpless  v.  Mayor,  etc.  of  Phila.,  21  Pa.  147  ;  N.  E.  Exp.  Co. 
V.  Me.  Cent.  R.  R.,  57  Me.  188 ;  McDuffee  v.  Portland  etc.  R. 
R.,  52  N.  H.  430 ;  Messenger  v.  P.  R.  R.,  36  N.  J.  L.  407  ;  Sink- 
ing Fund  Cases,  99  U.  S.  719 ;  Ragan  v.  Aiken,  42  Am.  R.  684. 

A  regulation,  to  be  valid,  must  operate  on  all  alike.  U  it 
deprives  any  persons  of  the  benefits  of  the  road,  or  grants  ex- 
clusive privileges  to  others,  it  is  against  law  and  void :  Sand- 
VOL.  CLVI — 15 
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ford  V.  R.  R.,  24  Pa.  378  ;  Cumberland  Valley  R.  R.  Co.'s  Ap., 
62  Pa.  218. 

The  regulation  by  the  act  of  1888,  is  not  in  conflict  with  any 
provision  of  the  charter;  it  does  not  take  from  the  corpora- 
tion any  right  or  privilege,  and  refers  to  the  conduct  of  business 
of  common  carriers,  who  derive  their  right  to  <io  business  from 
a  charter  by  license  granted  by  law  for  the  comfort,  safety  and 
welfare  of  society  :  Cooley's  Const.  Lira.  708 ;  Scofield  v.  Ry., 
43  Ohio,  571;  Ang.  &  Ames,  Corp.  694;  Potter's  Dwarris, 
140;  E.  &  N.  E.  R.  R.  v.  Casey,  26  Pa.  287;  Sharpless  v.  Mayor 
of  Phila.,  21  Pa.  147. 

Opinion  by  Mr.  Justice  Green,  July  19, 1893 : 

The  third  section  of  the  seventeenth  article  of  the  constitu- 
tion of  1874  is  in  the  following  words : 

"  Section  3.  All  individuals,  associations  and  corporations 
shall  have  equal  right  to  have  persons  and  property  transported 
over  railroads  and  canals,  and  no  undue  or  unreasonable  dis- 
crimination shall  be  made,  in  charges  for,  or  in  facilities  for, 
transportation  of  freight  or  passengers,  within  the  state,  or  com- 
ing from,  or  going  to  any  other  state.  Persons  and  property 
transported  over  any  railroad  shall  be  delivered  at  any  station, 
at  charges  not  exceeding  the  charges  for  transportation  of  per- 
sons and  property  of  the  same  class,  in  the  same  direction  to 
any  more  distant  station ;  but  excursion  and  commutation 
tickets  may  be  issued  at  special  rates." 

For  the  purpose  of  enforcing  the  foregoing  provision  of  the 
constitution  the  legislature  enacted  the  law  of  the  4th  of  June, 
1883,  P.  L.  72.     The  first  and  second  sections  are  as  follows : 

"  Section  1.  That  any  undue  or  unreasonable  discrimination 
by  any  railroad  company  or  other  common  carrier  or  any  officer, 
superintendent,  manager  or  agent  thereof  in  charges  for  or  in 
facilities  for  the  transjiortation  of  freight  within  this  state  or 
coming  from  or  going  to  any  other  state,  is  hereb}''  declared  to 
be  unlawful. 

"Section  2.  No  i*ailroad  company  or  other  common  carrier 
engaged  in  the  transportation  of  property,  shall  charge,  demand 
or  receive  from  any  person,  company  or  corporation,  for  the 
tmnsportation  of  property,  or  for  any  other  service,  a  greater 
sum  than  it  shall  receive  from  any  other  person,  company  or 
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corporation  for  a  like  service  from  the  same  place  upon  like 
conditions  and  under  similar  circumstances ;  and  all  concessions 
in  rates  and  drawbacks  shall  be  allowed  to  all  persons,  com- 
panies or  corporations  alike,  for  such  transportations  and  ser- 
vice, upon  like  conditions,  under  similar  circumstances  and 
during  the  same  period  of  time.  Nor  shall  any  such  railroad 
company  or  common  carrier  make  any  undue  or  unreasonable 
discrimination  between  individuals  or  between  individuals  and 
transportation  companies,  or  the  furnishing  of  facilities  for 
transpoi-tation.  Any  violation  of  this  provision  shall  make  the 
offending  company  liable  to  the  party  injured  for  damages  treble 
the  amount  of  injury  suffered." 

The  action  in  the  present  case  was  brought  to  recover  treble 
damages  under  the  second  section  of  the  act  of  1883,  for  an 
alleged  unjust  and  unreasonable  disciimination  against  the 
plaintiffs,  in  charges  for  freights  on  coal  shipped  from  Snow 
Shoe  to  Belief  on  te  within  this  state,  over  lines  of  railroad 
owned  or  controlled  by  the  defendant  company.  The  period  of 
time  covered  by  the  claim  of  the  plaintiffs  was  from  September, 
1889,  to  April,  1891,  and  it  was  alleged  that  the  plaintiffs  were 
overcharged  twenty  cents  per  ton  on  10,607  tons  carried  over 
the  defendant's  road  during  the  time  named.  Substantially 
the  defence  set  up  by  the  defendant  was,  tliat  in  the  year  1881 
certain  citizens  of  Belief  on  te  and  vicinity,  having  in  contem- 
plation the  erection  of  a  manufacturing  plant  at  Bellefonte,  for 
the  manufacture  of  nails,  waited  upon  the  defendant  company 
through  Governor  A.  G.  Curtin  who  represented  them,  and 
endeavored  to  make,  and  did  make  a  special  contract,  that  if 
the  plant  was  erected  the  company  should  not  charge  them 
more  than  thirty  cents  per  ton  for  all  coal  shipped  from  Snow 
Shoe  to  the  works  at  Bellefonte ;  that  such  contract  was  made 
and  the  plant  was  then  erected  and  the  manufacture  of  nails 
thereat  was  carried  on  from  1881  until,  and  after,  the  time 
covered  by  the  plaintiffs'  claim ;  that  the  plaintiffs  were  coal 
dealers  only  who  merely  bought  and  sold  coal  and  returned  no 
freight  to  the  defendant  as  the  product  of  any  manufacturing 
operations ;  that  they  did  hot  do  any  business  as  coal  dealers, 
in  fact  did  not  come  into  existence  until  the  year  1889,  eight 
years  after  the  nail  company  was  organized  and  commenced 
business  and  while  the  defendant  company  was  subject  to,  and 
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bound  by,  the  terms  of  their  contract  with  the  nail  company ; 
and.  that  the  plaintiffs  were  not  discriminated  against  at  all  be- 
cause they  were  charged  only  the  same  freights  as  were  charged 
to  all  others  who  were  coal  dealers  only.  And  it  was  contend- 
ed as  matter  of  law,  by  the  defendant,  that  the  discrimination 
in  the  rates  for  freight  between  the  nail  company  and  the  plain- 
tiffs, was  not,  in  view  of  all  the  circumstances  of  the  case,  an 
undue  or  unreasonable  discrimination,  within  the  meaning  of 
the  constitutional  provision  or  of  the  act  of  1888.  In  reply  to 
points  put  to  the  court  on  the  trial  on  this  subject,  the  learned 
judge  who  tried  the  cause  charged  the  jury  that  the  question 
of  unjust  discrimination  was  a  question  of  fact  to  be  determined 
by  them,  and  he  refused  the  defendant's  point  on  that  subject. 
But  he  did,  nevertheless,  also  instruct  the  jury,  as  matter  of 
law,  that  the  distinction  between  a  dealer  and  a  manufacturer 
set  up  by  the  defendant  was  not  a  defence,  and  would  not  ex- 
empt the  defendant  from  the  penalties  of  the  act  of  1883.  He 
said:  "  The  defence  claim,  as  an  exemption  from  the  penalty 
of  this  act,  the  fact  that  the  one  may  be  classed  as  a  manufac- 
turer and  the  other  simply  as  a  dealer.  I  do  not  regard  the 
law  as  making  that  classification.  I  think  that  the  classification 
which  the  act  of  1883  intended  was  a  classification  relating  to 
the  carriage  and  not  to  the  shipper  himself.  It  may  charge 
more  for  one  kind  of  freight  than  for  another.  It  may  charge 
more  for  live  freight  than  for  wood,  coal,  iron  or  ore.  It  may 
charge  more  for  a  certain  portion  of  its  road  than  it  does  for 
others.  These  things  are-  governed  largely  by  the  expense  to 
which  the  common  carrier  is  subjected.  Common  carriers  may 
charge  more  when  they  ship  but  a  small  quantity  than  they  do 
when  they  ship  by  wholesale.  .  .  .  But  I  do  not  think  the 
law  or  the  policy  of  the  law  permits  them  to  classify  the  kind 
of  dealer ;  that  is,  that  they  may  make  a  discrimination  between 
the  character  of  the  consignor  or  consignee  ordinarily  .... 
The  evidence  here  is  that  each  shipment  was  by  carloads  during 
the  same  period  of  time  and  under  like  circumstances.  The 
fact  that  one  party  was  a  manufacturer  and  the  other  party 
were  coal  dealers  we  think  is  not  material  in  this  case." 

The  same  idea  was  repeated,  and  a  positive  instruction  was 
given,  that  upon  the  facts  stated  in  the  plaintiffs'  point,"  the 
service  and  conditions  were  alike  and  the  circumstances  the 
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same."  We  regard  this  as  a  binding  instruction  to  the  jury 
upon  the  law  of  the  case,  which  left  them  no  discretion  but  to 
find  for  the  plaintiffs,  the  only  question  for  them  being  the 
amount  of  damages  to  be  found. 

After  a  very  patient  examination  of  all  the  testimony  and  of 
all  the  authorities  cited  on  both  sides,  we  find  oui-selves  un- 
able to  agree  with  the  learned  court  below,  either  as  to  their  in- 
terpretation of  the  law,  or  their  judgment  upon  the  facts. 

So  far  as  the  law  of  the  case  is  concerned  there  is  no  doubt 
that  the  act  of  1883  does  not  prohibit  all  discrimination.  It 
prohibits  only  discrimination  which  is  undue  or  unreasonable, 
and  the  prohibited  discrimination  is  further  limited  by  the  con- 
sideration that  it  must  be  ^^  for  a  like  service,  from  the  same 
place,  upon  like  conditions  and  under  similar  circumstances." 
If  therefore  the  discrimination,  in  a  given  case,  is  upon  condi- 
tions which  are  not  like,  and  circumstances  which  are  not  simi- 
lar, the  act  is  inapplicable,  and  its  penalties  are  not  incurred. 
Nor  can  we  regard  this  question  as  a  question  of  fact  for  the 
jury  alone.  The  ascertainment  of  the  actual  facts  of  the  case, 
of  course  is  for  them,  but  where  these  are  established  by  un- 
disputed testimony,  or  are  presented  by  proper  points  which 
cover  the  facts  in  evidence,  the  resulting  question  is  whether 
the  facts  established,  or  undisputed,  or  exhibited  in  properly 
drawn  points,  bring  the  case  within  the  operation  of  the  words 
or  necessary  meaning  of  the  statute,  and  that,  of  course,  is  a 
question  of  law  for  the  court.  For  the  question  then  is  one  of 
interpretation.  Do  the  words  of  the  statute  extend  to,  and 
embrace,  the  establishetl  facts  of  the  case,  or  do  they  not?  If 
they  do  not,  the  statute  is  not  applicable,  if  they  do,  it  is,  and 
the  couit  alone,  as  in  all  other  similar  cases,  must  determine 
that  question.     It  is  beyond  the  function  of  the  jury. 

Let  us  now  recur  to  the  well  established,  and  the  undisputed, 
facts  of  the  case,  and  inquire  whether  there  are  any,  and  if  so 
what,  differences  in  the  conditions,  and  in  the  circumstances, 
which  attended  the  shipping  of  the  coal  to  the  plaintiffs,  and 
to  the  Bellefonte  Iron  &  Nail  Company  respectively. 

In  the  first  place  we  find  the  undisputed  testimony  of  Gover- 
nor Curtin,  to  the  effect  that  in  1881  and  prior  to  the  erection 
of  the  nail  works,  he  called  upon  the  defendant's  officials  for 
the  puipose  of  having  them  agree  to  carry  the  coal  for  the  pro- 
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spective  works  at  thirty  cents  per  ton.  This  testimony  is  clear, 
distinct,  positive  and  entirely  uncontradicted,  and  it  was  follow- 
ed by  proof  that  the  contmct  was  carried  out  by  the  defendant 
after  some  delay  in  the  adjustment.  Governor  Curtin  said : 
"  I  went  to  Philadelphia  for  the  purpose  of  having  the  arrange- 
ment made.  I  there  saw  Mr.  Creighton,  who  was  the  freight 
agent  of  the  Pennsylvania  Railroad  Company,  and  after  some 
time  in  negotiating  he  agreed  that  the  freight  should  be  re- 
duced to  thirty  cents  per  ton  where  the  amount  consumed  per 
day  was  twenty  tons  or  more.  He  wrote  me  a  letter  in  which 
it  was  settled  and  fixed  at  thirty  cents  per  ton."  He  then  ex- 
plained the  loss  of  the  letter  and  his  search  for  it,  and  said, 
"  but  of  the  contents  of  the  letter  I  am  perfectly  clear  in  my 
recollection  of  it,  and  it  was  one  of  the  inducements  which  con- 
tributed to  the  erection  of  the  nail  works  in  this  place.  There 
were  other  parties  in  this  place  engaged  in  other  industries 
which  would  have  had  a  right  to  the  reduction,  notably  Valen- 
tine's Works  m  operation,  and  the  glass  works,  when  they  used 
the  quantity  indicated." 

As  the  court  below  charged  directly  against  any  effect  being 
attached  to  the  subject-matter  of  this  testimony,  the  defendant 
is  entitled  to  have  it  regarded  as  proof  of  an  established  fact, 
and,  this  being  so,  we  have  the  following  differences  in  the  con- 
ditions and  circumstances  attending  the  shipments  to  the  plain- 
tiffs and  the  nail  works,  respectively  : 

(1)  The  defendant,  when  it  began  carrying  coal  for  the  plain- 
tiffs, in  September,  1889,  was  bound  by  the  terms  of  a  contract 
made  with  the  nail  works  eight  yeara  b^ore,  and  during  all  the 
intervening  time  the  plaintiffs  were  not  even  in  existence  as  a 
firm,  and  were  doing  no  coal  business  whatever.  We  know  of 
no  reason  why  that  contract  was  not  binding  on  the  defendant, 
especially  as  Governor  Curtin  testified,  without  contradiction, 
that  all  the  other  industiies  at  Bellefonte  were  entitled  to  the 
benefit  of  it,  if  they  took  the  requisite  quantity  of  twenty  tons 
daily.  This  being  so,  the  defendant's  hands  were  tied,  and  it 
could  not  charge  the  nail  works  fifty  cents  a  ton  if  it  had  de- 
sired to  do  so.  This  constituted  a  most  material  diffei*ence  in 
the  conditions  and  circumstances  of  the  shipments.  In  an  ac- 
tion by  the  nail  works  to  recover  the  twenty  cents  a  ton  higher 
charge,  if  it  had  been  made,  to  equalize  it  with  the  rate  charged 
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to  the  plaintiffs,  it  would  have  been  no  defence  to  say  that  a 
company  of  coal  dealers  had  lately  corae  into  existence  who 
were  getting  coal  over  the  same  road  from  the  same  point,  and 
therefore  the  defendant  would  be  obliged  to  charge  fifty  cents 
per  ton  thereafter. 

(2)  The  nail  works  were  bound  to  take  twenty  tons  every 
day,  while  the  plaintiffs  were  under  no  such  obligation. 

(8)  The  plaintiffs  were  dealers  in  coal  merely  while  the  nail 
company  was  a  manufacturer  of  fabrics,  and  itself  consumed 
the  coal  it  received.  They  were  therefore  not  competitors  in 
the  same  business,  and  a  lower  rate  to  the  manufacturer  would 
not,  under  the  contract,  affect  the  business  of  the  plaintiffs  in- 
juriously. It  is  true  there  was  proof  that  the  nail  company 
did  sell  some  coal  to  their  own  workmen,  but  as  it  is  not  shown 
that  the  defendant  had  any  knowledge  of  this  fact  they  cannot 
be  held  responsible  for  it. 

(4)  The  business  of  the  plaintiffs  paid  but  one  fi-eight  to  the 
defendant  while  the  business  of  the  nail  company  paid  not  only 
that  freight,  to  wit,  for  hauling  the  coal  to  the  nail  works,  but 
also,  in  addition  to  that,  another  and  entirely  independent 
freight  to  the  defendant  on  all  the  products  manufactured  by 
the  nail  company.  This  was  a  most  important  and  vital  differ- 
ence in  the  conditions  and  circumstances  of  the  two  shipments. 
The  authorities  are  very  clear  and  strong  that  where  an  addi- 
tional freight  is  obtained  by  means  of  the  lower  charge,  the 
discrimination  is  justified  both  at  common  law  and  under  the 
statutes. 

The  importance  of  this  factor  in  the  discussion  is  at  once 
manifested  by  certain  testimony  given  by  the  plaintiffs  through 
one  of  their  witnesses,  L.  E.  Munson,  who  was  the  superinten- 
dent of  the  Bellefonte  Iron  &  Nail  Company.  On  examination 
by  counsel  for  the  plaintiff  he  was  asked:  ^^  Q.  What  did  you< 
say  the  capacity  of  the  nail  works  was  as  to  outgoing  freight  ? 
A.  About  thirty  tons  a  day,  thirty  to  foi-ty  tons  a  day.  Q.  That 
"Would  be  three  hundred  kegs,  would  it?  A.  We  have  a  ca- 
pacity of  five  hundred  kegs.  Q.  What  was  your  outgoing 
freight?  A.  I  suppose  part  of  the  time  we  made  a  hundred 
thousand  kegs  a  year,  from  seventy-five  to  one  hundred  and 
twenty-five  thousand  kegs  a  year.  Q.  Would  that  mean  about 
one  car  a  day  on  a  three  hundred  kegs  basis  ?    A.  Yes,  sir ; 
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then  we  shipped  considerable  muck  bar.  Q.  Were  you  ship- 
ping muck  bar  at  the  time  you  were  shipping  nails  ?  A.  Some- 
times ;  when  we  were  making  nails  out  of  steel  rods.  Q.  Were 
you  making  muck  bar  at  the  time  you  were  making  nails? 
A.  Yes,  sir.  Q.  Were  you  making  bar  iron  and  shipping  it 
at  the  time  you  were  making  nails?     A.  Yes,  sir." 

As  the  foregoing  testimony  was  given  by  the  plaintiff,  and 
was  not  at  all  conti*adicted  by  the  defendant,  the  plaintiffs  are 
bound  by  it,  and  it  must  be  taken  as  establishing  the  fact  which 
it  develops,  and  the  fact  thus  established  is  of  the  greatest  pos- 
sible consequence  in  the  case.  It  entirely  destroys,  in  our 
opinion,  the  fundamental  allegation  of  the  plaintiffs  that  the 
shipments  of  coal  to  the  plaintiffs,  and  the  nail  works,  were 
made  "  upon  like  conditions  and  under  similar  circumstances." 
For  the  shipments  of  coal  to  the  plaintiffs  yielded  but  one  freight 
to  the  defendant,  while  the  shipments  to  the  nail  works  yielded 
not  only  the  same  incoming  freight  on  the  coal,  of  at  least 
twenty  tons  a  day,  but  an  additional  outgoing  freight  of  thirty 
to  forty  tons  a  day  of  fabrics  manufactured  by  the  nail  works. 
In  view  of  this  testimony  how  can  it  possibly  be  said  that  the 
conditions  of  the  two  shipments  are  alike  and  their  circum- 
stances similar?  That  a  railroad  company  may  lawfully  secure 
to  itself  so  important  an  addition  to  its  business  by  making  a 
lower  charge  to  one  customer  than  to  others,  is  fully  established 
by  the  authorities,  as  we  shall  presently  see. 

(5)  The  manufacture  and  sale  by  the  nail  works  of  nails  and 
muck  bar  were  outside  of,  and  entirely  harmless  to,  the  business 
of  the  plaintiffs,  and  hence  a  lower  price  for  the  coal  consumed 
by  the  nail  works  was  neither  an  undue  nor  an  unreasonable  dis- 
crimination against  the  plaintiffs,  because  it  was  an  immaterial 
circumstance  as  affecting  their  business.  This  is  self-evident. 
The  plaintiffs  did  not  deal  in  nails  or  muck  bar,  and  the  sale  of 
those  commodities  by  the  nail  company,  necessarily,  could  have 
no  effect  upon  the  plaintiffs'  business,  which  was  the  selling  of 
coal  to  persons  who  consumed  it. 

(6)  As  to  all  persons  who  did  sell  coal  at  Bellefonte,  they 
were  charged  the  same  freights  precisely  as  were  charged  to 
the  plaintiffs.     This  is  the  undisputed  testimony. 

Let  us  now  see  what  is  the  voice  of  the  authorities  upon  the 
subject  of  discriminations  in  freight  charges  by  cariying  com- 
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panics.  The  subject  is  an  old  one.  Prior  to  any  statutes  in 
England  or  in  this  country,  the  common  law  had  pronounced 
upon  the  rights  and  duties  of  carriers  and  freightei*s,  and  in 
the  enactment  of  statutes  little  more  has  been  done  than  to  em- 
body in  them  the  well  known  principles  of  the  common  law. 
It  happens,  somewhat  singularly,  that  the  very  question  we  are 
now  considering,  of  a  discrimination  in  the  rates  charged  to 
coal  dealers  and  to  manufacturei-s  who  use  coal  as  a  fuel,  does 
not  appear  to  have  arisen.  And  yet  it  is  very  certain  that  such 
discrimination  does  prevail,  and  has  prevailed  for  a  long  time 
on  all  lines  of  railway  and  canal.  It  is  highly  probable  that 
the  absence  of  litigation  upon  such  discrimination  is  due  to  the 
general  sentiment  of  its  fairness  and  justness.  Within  the 
writer's  knowledge  in  the  section  of  the  state  in  which  he  lives, 
a  much  greater  difference  between  the  rates  charged  to  dealers 
and  those  charged  to  manufacturers  by  the  coal  carrying  com- 
panies has  always  existed  and  now  exists,  without  any  question 
as  to  its  justness  or  its  legality.  It  is  matter  of  public  history 
that  along  the  valleys  of  the  Lehigh  and  the  Schuylkill  there 
are  great  numbers  of  blast  furnaces,  rolling  mills,  rail  mills, 
foundries,  machine  shops  and  numerous  other  manufacturing 
establishments  which  consume  enormous  quantities  of  the  coal 
output  of  the  state,  and  at  the  same  time  in  every  village,  town 
and  city  which  abound  in  these  regions,  an  immensely  large  in- 
dustry in  the  buying  and  selling  of  coal  for  domestic  consump- 
tion is  also  prosecuted.  And  what  is  true  of  the  eastern  end 
of  the  state  is  without  doubt  equally  true  throughout  the  in- 
teiior  and  western  portions  of  the  commonwealth,  where  similar 
conditions  prevail.  Yet  from  no  part  of  our  great  state  has 
ever  yet  ai-isen  a  litigation  which  called  in  question  the  legality, 
or  the  wisdom,  or  the  stiict  justice  of  a  discrimination  favorable 
to  the  manufacturing  industries  as  conti*asted  with  the  coal 
selling  industries.  This  fact  can  scarcely  be  accounted  for  ex- 
cept upon  the  theory  that  such  discrimination,  as  has  thus  far 
transpired,  has  not  been  felt  to  be  undue,  or  unreasonable,  or 
contrary  to  legal  warrant.  In  point  of  fact  it  is  perfectly  well 
known  and  appreciated,  that  the  output  of  freights  fi*om  the 
great  manufactuiing  centres  upon  our  lines  of  transportation, 
constitutes  one  of  the  chief  sources  of  the  revenues  which  sus- 
tain them  financially.     Yet  no  part  of  this  income  is  derived 
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from  those  who  are  mere  buyers  and  sellers  of  coal.  When  the 
fi-eight  is  paid  upon  the  coal  they  buy,  the  revenue  to  be  de- 
rived from  that  coal  is  at  an  end.  Not  so  however  with  the 
revenue  from  the  coal  that  is  carried  to  the  manufacturers. 
That  coal  is  consumed  on  the  premises  in  the  creation  of  an 
endless  variety  of  products  which  must  be  put  back  upon  the 
transporting  lines,  enhanced  in  bulk  and  weight  by  the  other 
commodities  which  enter  into  the  manufactured  product,  and  is 
then  distributed  to  the  various  markets  where  they  are  sold. 
In  addition  to  this,  a  manufacturing  plant  requires  other  com- 
modities besides  coal  to  conduct  its  operations,  whereas  a  coal 
dealer  takes  nothing  but  his  coal,  and  the  freight  derived  by 
the  carrier  from  the  transportation  of  these  commodities  forms 
an  important  addition  to  its  traffic,  and  constitutes  a  condition 
of  the  business  which  has  no  existence  in  the  business  of  carry- 
ing coal  to  those  who  are  coal  dealers  only.  Thus  a  blast  fur- 
nace requires  great  quantities  of  iron  ore,  limestone,  coke,  sand, 
machinery,  lumber,  fire  bricks  and  other  materials  for  the  main- 
tenance of  its  structures  and  the  conduct  of  its  business,  none 
of  which  are  necessary  to  a  mere  coal  selling  business.  These 
are  some  of  the  leading  considerations  which  establish  a  radical 
difference  in  the  conditions  and  the  circumstances  which  are 
necessarily  incident  to  the  two  kinds  of  business  we  are  consid- 
ering. Another  important  incident  which  distinguishes  them 
is  that  the  establishment  of  manufacturing  industries,  and  the 
conducting  of  their  business,  necessitates  the  employment  of 
numbers  of  workmen  and  other  persons  whose  services  are 
needed,  and  these,  with  their  families,  create  settlements  and 
new  centres  of  population,  resulting  in  villages,  towns,  bor- 
oughs and  cities,  according  to  the  extent  and  variety  of  the 
industries  established,  and  all  these,  in  turn,  furnish  new  and 
additional  tiuffic  to  the  lines  of  transportation.  But  nothing 
of  this  kind  results  from  the  mere  business  of  coal  selling.  In 
fact  that  business  is  one  of  the  results  of  the  manufacturing 
business  and  is  not  co-ordinate  with  it.  The  business  of  the 
coal  dealer  is  promoted  by  the  concentration  of  population 
which  results  from  the  establishment  of  manufacturing  indus- 
tries, and  these  two  kinds  of  business  are  not  competitive  in 
their  essential  chamcteristics,  but  naturally  proceed  together, 
side  b}'  side,  the  coal  selling  increasing  as  the  manufacturing 
increases  in  magnitude  and  extent. 
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These  considerations  are  generic  and  are  suggested  for  the 
purpose  of  illustrating  the  differences  between  the  fundamental 
conditions  and  circumstances  of  the  two  industries  we  are  con- 
sidering. 

Recurring  now  to  the  authorities,  we  find  that  the  British 
statute  of  17  and  18  Victoria,  c.  31, 1854,  is  perhaps  the  eailiest 
instance  of  direct  legislation  upon  this  subject.  That  statute 
prohibited  "undue  or  unreasonable  preference  or  advantage" 
in  transportation  charges,  butlacked  the  restiicting  words  "  from 
the  same  place  upon  like  conditions  and  under  similar  circum- 
stances," which  appear  in  our  act  of  1883.  Yet  it  was  held  in 
the  cases  of  Ransome,  1  C.  B.  N.  S.  437,  and  Oxlade,  1  C.  B. 
N.  S.  454,  that  it  was  competent  to  a  railway  company  to  enter 
into  a  special  agreement  for  the  carriage  of  goods  for  a  particu- 
lar individual  or  company,  at  a  lower  rate  in  respect  of  large 
quantities  of  goods  and  louger  distances,  than  for  one  who  sends 
them  in  small  quantities  and  shorter  distances.  In  Ransome's 
case  it  was  said  by  Cbeswell,  J.,  in  delivering  the  opinion  of 
the  court;  "After  a  good  deal  of  consideration  we  think  that 
the  fair  interests  of  the  railway  ought  to  be  taken  into  the  ac- 
count." 

In  the  case  of  Nicholson  v.  The  Great  Western  Railway  Co., 
94  E.  C.  L.  R.  366,  the  same  doctrine  was  held,  and  it  was  also 
held  that  tlie  2d  section  of  the  Railway  Traffic  Act,  17  and  18 
Victoria,  c.  31,  was  not  contravened  by  a  railway  company  car- 
rying at  a  lower  rate,  in  consideration  of  a  guai-anty  of  lai-ge 
quantities  and  full  train  loads  at  regular  periods,  provided  the 
real  object  of  the  company  be  to  obtain  thereby  a  greater  re- 
munerative profit,  by  the  diminished  cost  of  carriage,  although 
the  effect  may  be  to  exclude  from  the  lower  rate  those  pei*sons 
who  cannot  give  such  a  guaranty.  Crowdeb,  J.,  said,  in  the 
opinion:  "When  the  statute  speaks  of  'undue  and  unreason- 
able preference  or  advantage,'  and,  'undue  or  unreasonable 
prejudice  or  disadvantage,'  it  uses  language  implying  that  there 
may  be  advantage  to  one  person  or  one  class  of  traffic,  and  preju- 
dice to  another,  which  would  not  be  within  the  act  of  parliament. 
The  preference  and  prejudice  must  be  '  undue  '  or  '  unreasona- 
ble,' to  be  within  the  statute.  And  although  in  the  case  now 
before  the  court  it  is  quite  manifest  that  the  Ruabon  Coal  Com- 
pany have  many  and  important  advantages  in  carrying  their 
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coal  on  the  Great  Western  Railroad,  as  against  the  complainants 
and  other  coal  owners  in  the  Forest  of  Dean,  still  the  question 
remains,  are  they  '  undue '  or  '  unreasonable '  advantages  ?  This 
mainly  depends  upon  the  adequacy  of  the  consideration  given 
in  return  to  the  railway  company  for  the  advantages  afforded 
to  the  Ruabon  Coal  Company." 

The  justice  then  proceeds  to  show  that  it  was  to  the  advant- 
age and  profit  of  the  i-ailway  company  to  cany  coals  for  the 
Ruabon  Company  at  a  lower  rate  than  for  the  complainants, 
and  concludes  in  the  language  of  the  syllabus  above  quoted  that 
this  was  no  violation  of  the  act.  All  of  the  foregoing  cases 
recognize  the  proposition  Ihat  if  the  interest  of  the  railway 
company  was  subserved  by  charging  the  lower  rate  to  the  one 
company  than  to  the  other,  the  act  was  not  violated.  That 
conclusion  was  reached  in  a  case  where  the  complainant  was  in 
the  same  business  with  the  favored  company,  and  was  injuri- 
ously affected  by  the  discrimination,  but  the  court  held  that 
this  was  permissible  if  the  interests  of  the  railway  company  were 
thereby  subserved.  With  how  much  greater  force -can  it  be 
said  that  here,  where  there  is  no  competition  in  the  disposal  of 
the  coal  of  the  plaintiffs  and  the  products  of  the  nail  company, 
and  also  where  the  inducement  to  the  defendant  to  make  the 
lower  rate  for  the  nail  company  is  a  largely  increased  traffic  on 
the  defendant's  road,  neither  the  letter  nor  the  spirit  of  our  act 
of  1883  was  violated. 

The  doctrine  of  the  cases  above  cited  was  also  declared  in 
the  case  of  Boxendale  v.  R.  R.,  94  E.  C.  L.  353,  where  Cock- 
burn,  J.,  said :  "  If  an  arrangement  were  made  by  a  railway 
company  whereby  persons  bringing  a  larger  amount  of  traffic  to 
the  railway  should  have  their  goods  carried  on  more  favorable 
terms  than  those  bringing  a  less  quantity,  a  court  might  uphold 
such  an  arrangement  as  an  ordinary  incident  of  commercial 
economy,  provided  the  same  advantage  were  extended  to  all 
persons  under  the  like  circumstances."  This  latter  incident 
would  of  course  be  essential  where  all  of  the  favored  class  wei"e 
in  the  same  business. 

In  the  case  of  Messenger  v.  R.  R.  Co.,  37  N.  J.  L.  R.  531, 
cited  for  the  appellee,  the  court  was  careful  to  say  that,  "  It 
must  not  be  inferred  that  a  common  carrier  in  adjusting  his  price 
cannot  regard  the  particular  circumstances  of  the  particular 
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transportation.  Many  considerations  may  properly  enter  into 
the  agreement  for  carriage  or  the  establishment  of  rates,  such 
as  the  quantity  carried,  its  nature,  risks,  the  expense  of  car- 
riage at  difiFerent  periods  of  time,  and  the  like  ;  but  he  has  no 
right  to  give  an  exclusive  advantage  or  preference  in  that 
respect  to  some  over  others  for  carriage  in  the  course  of  his 
business." 

In  that  case  there  was  a  veiy  clear  preference  to  one  party 
over  all  others  in  the  same  business,  by  the  railroad  company 
giving  him  a  specific  drawback  upon  freights  on  hogs  carried 
fi-om  the  same  points,  and  of  course  as  this  was  direct  preference 
over  all  others  it  was  in  violation  of  the  law.  But  that  decision 
has  no  apphcation  to  this  case.  ' 

In  the  case  Interstate  Commerce  Commission  v.  Baltimore  & 
Ohio  Railroad  Co.,  145  U.  S.  268,  it  was  held  that  the  issue  by 
a  railway  company  engaged  in  interstate  commerce,  of  a  party 
rate  ticket,  for  the  transportation  of  ten,  or  more,  persons  at  a 
rate  less  than  that  charged  to  a  single  individual  for  a  like  trans- 
portation on  the  same  trip,  did  not  make  an  unjust  or  unrea- 
sonable charge,  nor  an  unjust  discrimination,  nor  give  an  undue 
or  unreasonable  preference  or  advantage  to  the  purchasei-s  of 
the  party-rate  ticket,  within  the  meaning  of  the  several  provis- 
ions of  the  interstate  commerce  act  of  1887.  There  was  much 
discussion  of  the  general  subject  of  the  prohibitions  of  the  gen- 
eral statute  in  the  opinion  of  the  Supreme  Court  of  the  United 
States  in  this  case,  from  which  it  will  be  instructive  to  present 
some  quotations.  The  English  traffic  act  of  1854,  above  refer- 
red to,  was  fully  considered,  and  the  cases  of  Oxlade  and  Ran- 
8ome  and  others  hereinbefore  cited,  were  recognized  and  followed. 
Amongst  other  things  it  was  said  by  Mr.  Justice  Brown,  who 
dehvered  the  opinion  :  *'  It  is  not  all  discriminations  or  prefer- 
ences that  fall  witiiin  the  inhibition  of  the  statute  ;  only  such 
as  are  unjust  and  unreasonable.  For  instance,  it  would  be  ob- 
viously unjust  to  charge  A  a  greater  sum  than  B  for  a  single 
tnp  fronj  Washington  to  Pittsburgh ;  but,  if  A  agrees  not  only 
to  go  but  to  return  by  the  same  route,  it  is  no  injustice  to  B  to 
permit  him  to  do  so  for  a  reduced  fare,  since  the  services  are 
not  alike,  nor  the  circumstances  and  conditions  substantially 
similar,  as  required  by  section  2,  to  make  an  unjust  discrimina- 
tion.    Indeed  the  possibility  of  just  discrimination  and  reason- 
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able  preferences  is  recognized  by  these  sections  in  declaring 
what  shall  be  deemed  unjust.  ...  In  order  to  constitute  an  un- 
just discrimination  under  section  2,  the  carrier  must  charge  or 
receive  directly  from  one  person  a  greater  or  less  compensation 
than  from  another,  or  must  accomplish  the  same  thing  indirectly 
by  a  special  rate,  rebate  or  other  device  ;  but  in  either  case  it 
must  be  for  a  *  like  and  contemporaneous  service  in  the  trans- 
portation of  a  like  kind  of  traffic  under  substantially  similar 
circumstances  and  conditions.'  To  bring  the  present  case  with- 
in the  words  of  this  section,  we  must  assume  that  the  trans- 
portation of  ten  persons  on  a  single  ticket  is  substantially 
identical  with  the  transportation  of  one,  and,  in  view  of  the 
universally  accepted  fact  that  a  man  may  buy,  conti-act,  or  man- 
ufacture on  a  large  scale  cheaper  proportionally  than  upon  a 
small  scale,  this  is  impossible.  In  this  connection  we  quote 
with  approval  from  the  opinion  of  Judge  Jackson  in  the  court 
below :  *  To  come  within  the  inhibition  of  said  sections  the 
differences  must  be  made  under  like  conditions  ;  that  is,  there 
must  be  contemporaneous  service  in  the  tmnsportation  of  like 
kinds  of  traffic  under  substantially  the  same  circumstances  and 
conditions.  ...  In  short  the  substance  of  all  these  decisions 
is  that  railway  companies  are  only  bound  to  give  the  same  terms 
to  all  pei-sons  alike  under  the  same  conditions  and  circum- 
stances, and  that  any  fact  which  produces  an  inequality  of  con- 
ditions and  a  change  of  circumstances  justifies  an  inequality  of 
charge.  .  .  .  But  in  so  far  as  relates  to  the  question  of  "  undue 
preference,"  it  may  be  presumed  that  Congress,  in  adopting  the 
language  of  the  English  act,  had  in  mind  the  construction  given 
to  these  words  by  the  English  courts  and  intended  to  incorpo- 
rate them  into  the  statute.  McDonald  v.  Hovey,  110  D.  S. 
619.' " 

In  the  case  of  Fitchburg  R.  R.  v.  Gage,  12  Gray  (Mass.), 
393,  the  right  to  discriminate  upon  the  basis  of  a  carriage  for 
a  certain  time  and  in  certain  quantities  was  declared.  The 
claim  of  the  shipper  was  for  an  equality  of  charge  for  shipments 
of  ice  with  charges  for  shipments  of  bricks,  because  they  were 
of  the  same  class  of  freight,  but  the  claim  was  not  allowed. 
The  court  said,  by  way  of  illustration  of  the  principle  upon 
which  there  might  be  a  lawful  discrimination  of  i-ates  upon  the 
same  class  of  goods :  "  If  for  special  reasons  in  isolated  cases 
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the  carrier  sees  fit  to  stipulate  for  the  carriage  of  goods  or  mer- 
chandise of  any  class  for  individuals,  for  a  certain  time,  or  in 
certain  quantities,  for  less  compensation  than  what  is  the  usual, 
necessary  and  reasonable  rate,  he  may  undoubtedly  do  so  with- 
out entitling  all  other  persons  and  parties  to  the  same  advantage 
and  relief."  And  this  court  said  in  the  case  of  Shipper  v.  Pa. 
R.  R.  Co.,  47  Pa.  838 :  '>  We  are  not  prepared  to  say  that  a 
railroad  company  may  not  discriminate  in  its  rate  of  tolls  in 
favor  of  domestic  trade  over  foreign ;  in  favor  of  home  prod- 
ucts over  those  which  are  extra-tenitorial,  especially  when  the 
railroad  lies  wholly  within  the  state.  Ownerahip  may  not  be 
a  reasonable  ground  for  a  distinction,  but  weight,  bulk,  value, 
place  of  production  and  many  other  things  may  be." 

These  cases  are  cited  as  illustrations  of  various  reasons  and 
principles  upon  which  lawful  discriminations  may  be  made,  even 
in  charges  for  the  carriage  of  the  same  goods  over  the  same 
roads  and  to  be  used  for  the  same  purposes.  But  in  the  present 
case  where  not  only  a  particular  quantity  must  be  furnished  to 
the  railroad  every  day,  but  the  goods  at  the  point  of  delivery 
are  to  be  used  for  totally  different  purposes  which  do  not  con- 
flict or  compete  with  each  other,  the  reason  for  a  discrimination 
has  an  infinitely  greater  force. 

In  Hutchinson  on  Carriers,  p.  353,  after  a  protracted  re- 
view of  all  the  cases,  and  they  are  very  numerous,  the  writer 
sums  up  the  result  thus:  "  Mere  inequality  in  charges  does  not, 
therefore,  of  itself  amount  to  an  unjust  discrimination.  It  only 
becomes  such  when  a  discrimination  is  made  in  the  rates  charg- 
ed for  transportation  of  goods  of  the  same  class,  of  different 
shippers,  under  like  circumstances  and  conditions.  So  a  mere 
reduction  from  the  established  rate  is  not  necessarily  an  unjust 
discrimination.  But  it  becomes  such  when  it  is  either  intended, 
'  or  has  a  natural  tendency,  to  injure  another  shipper  in  his  busi- 
ness, and  destroy  his  trade  by  giving  to  the  favored  shipper  a 
practical  monopoly  of  the  business." 

We  come  now  to  consider  the  case  of  Borda  v.  Railroad  Co., 
141  Pa.  484.  It  was  an  action  of  case  brought  against  tho 
Phila.  &  Read.  R.  R.  Co.  by  the  plaintiffs,  who  were  shippers 
of  coal,  to  recover  damages  for  alleged  illegal  discriminations 
in  the  freight  charged  to  the  plaintiffs  on  shipments  of  coal  over 
the  defendant's  road,  as  against  lower  rates  charged  to  other 
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shippers  over  the  same  road.  The  case  was  by  agreement  of 
the  parties  refeiTed  to  Mr.  Peter  McCall  as  referee,  who  made  a 
most  exhaustive  and  elaborate  report,  denying  the  claim  of  the 
plaintiffs,  and  his  report  was  affirmed  by  this  court.  As  the 
shipments  had  been  made  prior  to  the  adoption  of  our  constitu- 
tion of  1874,  a  preliminary  question  arose,  whether  it  was  the 
duty  of  the  defendant  to  carry  without  discrimination.  The 
referee  held  that  such  was  the  duty  of  the  defendant,  saying, 
"  I  regard  it,  then,  as  settled  law  in  this  state,  that  a  railroad 
company,  a  common  carrier,  owes  a  duty  of  equality  to  every 
citizen,  and  I  adopt  the  position  taken  by  Mr.  Bullitt  in  argu- 
ment, that  railroad  companies  have  no  right  to  make  any  undue 
discrimination  or  preference  in  their  charges;  and  a  charge  made 
to  one  shipper  higher  than  another,  for  the  same  service,  under 
like  circumstances,  constitutes  undue  preference  and  discrimina- 
tion, and  by  consequence  renders  the  charge  unreasonable. 
Such  is  the  general  rule,  and  it  is  vastly  important  to  the  general 
public  that  there  be  no  undue  relaxation  of  this  rule ;  for,  ex- 
ercising, as  they  practically  do,  a  monopoly  of  transportation  on 
their  roads,  railway  managers  have  in  their  hands  a  tremendous 
power,  by  discrimination,  to  enrich  one  man  and  ruin  another. 
The  equality  however,  which  is  thus  prescribed,  is  not  a  strict 
and  literal  equality  under  all  circumstances,  however  varyingand 
different.  It  is  rather  an  equality  in  the  sense  of  freedom  fi-ora 
unreasonable  discrimination.  It  is  only  unjust,  undue,  or  un- 
reasonable discrimination,  against  which  the  law  has  set  its 
canon.  Arbitrary  discrimination  is  illegal;  so  discrimination 
made  with  a  view  of  giving  advantage  to  one  person.  But  the 
truism  that  circumstances  alter  cases  applies  here,  and,  under  a 
different  state  of  circumstances,  a  discrimination  may  be  reason- 
able and  lawful,  which,  were  the  circumstances  the  same,  would 
be  undue  and  unreasonable.  In  order  to  render  lawful  an  in- 
equality of  charge,  the  goods  must  be  carried  under  different 
circumstances,  and  the  question  whether  the  difference  is  ma- 
terial or  essential  arises  in  each  particular  case." 

The  writer  regards  the  foregoing  as  the  most  pi*ecise  and  the 
most  felicitous  expression  of  the  law  upon  the  g^eral  subject 
under  consideration  that  he  has  met  with,  and  therefore  quotes 
it  entire. 

The  claim  of  the  plaintiffs  was  to  recover  damages  to  the 
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amount  of  upwards  of  $60,000  for  unjust  discrimination  in 
favor  of  Audenried  &  Co.,  rival  coal  shippers  to  the  plaintiffs, 
by  the  payment  to  Audenried  &  Co.  of  rebates  on  coal  shipped 
from  Port  Richmond  to  points  beyond  New  Brunswick  at  the 
rate  of  $1.65  for  steamer  coal,  and  other  rates  for  other  grades. 
It  was  proved  that  these  rebates  were  paid  under  agreements 
between  Audenried  &  Co.  and  the  defendant,  made  at  the  be- 
ginning of  the  season,  and  to  continue  throughout  the  season, 
and  the  referee  was  of  opinion,  and  so  found,  that  these  con- 
tracts for  continuous  shipments  during  the  whole  season  at 
fixed  rates,  constituted  such  a  difference  in  the  conditions  and 
circumstances  of  the  shipments  for  Audenried  &  Co.  and  the 
plaintiffs  respectively,  as  to  justify  the  discrimination  and  pre- 
vent it  from  being  illegal.  In  expressing  his  conclusions  the 
referee  says:  "The  defendant's  case  denies  that  the  discrimi- 
nation was  willful,  and  made  with  any  such  design  as  imputed 
by  the  plaintiffs.  It  rests  upon  the  ground  that  the  payment 
of  the  drawbacks  to  Audenried  &  Co.,  under  an  honest  and 
bona  fide  belief  that  they  were  entitled  to  them,  under  an  ar- 
rangement by  which,  in  considemtion  of  their  having  made 
contracts  eariy  in  the  spring  for  delivery  of  coal  at  fixed  pricas 
throughout  the  season,  they  were  allowed  the  drawbacks  in 
question.  .  .  .  On  the  whole,  I  am  of  opinion,  upon  the  best 
consideration  I  have  been  able  to  give  the  subject,  that  the  de- 
fendants did  not  pay  to  Audenried  &  Co.  the  drawbacks  com- 
plained of  in  the  first  and  additional  count  of  the  declaration, 
willfully  and  with  intent  to  enable  them  to  increase  their  busi- 
ness at  the  expense  of  the  plaintiffs,  but  that  it  paid  the  same 
in  good  faith  Under  the  belief  that  Audenried  &  Co.  had  made 
contracts  in  the  spring  at  a  fixed  price  for  the  delivery  of  the 
coal.  ...  I  am  of  opinion  therefore  that  the  defendant  could 
legally  have  allowed  the  drawbacks  to  Audenried  &  Co.,  which 
it  did  allow,  if  that  firm  had  had  contracts  made  in  the  eaily 
part  of  the  season  for  delivery  of  coal  in  the  eastern  market  at 
fixed  prices.  In  that  case,  although  the  service  rendered,  to 
wit,  the  transportation,  would  have  been  the  same  as  that  ren- 
dered to  the  plaintiffs,  yet  the  circumstances  were  different, 
and  the  difference  of  circumstances  would  have  justified  the 
discrimination." 

While  this  court  did  not  review  the  testimony  taken  before 
Vol.  clvi — 16 
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the  referee,  because  it  was  not  before  us,  we  affirmed  the  judg- 
ment in  favor  of  the  defendant,  upon  the  report,  conceding  the 
facts  to  be  as  found  by  the  referee. 

It  will  be  pei-ceived  therefore  that  in  that  case  the  circum- 
stance, that  the  coal  was  shipped  for  Audenried  &  Co.  under 
contracts  made  at  the  I)eginning  of  the  season  at  fixed  prices, 
and  to  continue  throughout  the  season,  was  held  a  sufficient 
reply  to  a  charge  of  unjust  discrimination,  although  the  com- 
modity shipped  was  the  same,  to  wit,  anthracite  coal,  and  the 
shipments  were  between  the  same  points,  to  wit,  from  Port 
Richmond  to  points  east  of  New  Brunswick,  and  the  plaintifiFs 
were  engaged  in  the  same  business  as  Audenried  &  Co. 

Whereas,  here,  the  plaintiffs  were  not  engaged  in  the  same 
business  as  the  Bellefonte  nail  company,  there  could  not  be  any 
competition  between  them  in  the  products  sold,  and  the  rate  at 
w4iich  coal  was  carried  for  the  nail  company  was  a  matter  of 
absolute  indifference  to  the  plaintiffs.  We  repeat  again  that 
we  do  not  regard  the  sales  of  coal  by  the  nail  company  to  its 
own  employees  as  of  any  moment  in  the  case :  (1)  Because 
there  is  no  proof  that  they  were  made  with  the  knowledge  of 
the  defendant,  but  there  is  positive  and  uncontradicted  proof 
that  they  were  made  without  such  knowledge.  (2)  Because 
the  defendant  is  not  responsible  for  such  sales  by  the  nail  com- 
pany. (3)  Because  the  coal  carried  by  the  defendant  for  the 
nail  company  was  not  carried  for  purposes  of  sale  at  retail,  but 
for  the  purpose  of  manufacturing  nails  and  muck  bar.  (4)  Be- 
cause there  is  no  proof  that  the  plaintiffs  sustained  any  damage 
by  reason  of  the  sales  of  the  nail  company  to  their  employees. 

But  it  must  be  understood,  and  we  so  decide,  that  a  manu- 
facturing company  has  no  right  to  engage  in  the  business  of 
selling  coal,  even  to  its  own  employees,  and  if  it  does  so,  and 
the  transporting  company  is  notified  of  such  selling,  it  must 
thereupon  cease  to  carry  coal  to  the  manufacturing  company 
at  any  less  rate  than  it  charges  to  the  coal  dealers,  or  incur  the 
penalties  of  unjust  discrimination. 

The  ruling  of  the  court  below  would  require  that  coal  car- 
ried to  blast  furnaces,  rolling  mills,  rail  mills,  foundries  and 
all  other  manufacturing  enterprises  should  be  carried  for  the 
same  price  as  the  coal  carried  to  any  retail  dealer  in  the  same 
locality,  though  the  quautitj'  consumed  by  the  former  might 
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extend  to  many  thousands  of  tons  each  year,  while  the  quantity 
carried  for  the  latter  might  be  a  few  hundred  tons  only,  and 
although  the  manufacturing  companies  gave  back  to  the  carried 
many  thousands  of  tons  of  freight  each  year,  while  the  retail 
dealer  gave  back  none,  and  although  the  business  of  the  man- 
ufacturer in  no  wise  competes  with  the  business  of  the  dealer. 
We  think  the  differences  in  these  respects  between  these  two 
kinds  of  business  are  such  as  to  justify  a  discrimination  in  the 
rates  of  freight  charged  to  each,  and  the  conditions  of  the  two 
are  not  alike  and  their  circumstances  are  not  similar  within  the 
meaning  of  our  act  of  1883,  and  therefore  there  can  be  no  re- 
covery in  this  case. 

The  feet  that  the  payment  of  the  rebates  was  not  known  to 
the  plaintiffs  is  of  no  possible  consequence,  both  because  they 
had  no  right  to  know  it  under  our  present  ruling  that  the  cir- 
cumstances were  not  similar  and  the  conditions  not  alike,  and 
also  because  if  the  discriminating  charge  was  lawful,  the  absence 
of  notice  to  the  plaintiffs  would  not  make  it  unlawful.  The 
same  point  was  made  and  ruled  in  the  Borda  case.  The  ref- 
eree said :  **  But  in  point  of  law  I  do  not  think  that  the  duty 
of  giving  notice  to  the  world  of  every  special  rate  rests  upon 
the  carrier  under  penalty  of  being  guilty  of  unlawful  discrim- 
ination by  his  omission  to  give  such  notice.  How  and  to  whom 
is  such  notice  to  be  given  ? 

It  remains  only  to  be  added  that  differences  of  freight  rates 
on  coal  to  manufacturers  and  to  mere  dealers  are,  and  have 
been  for  many  years,  in  universal  practice,  and  not  a  single 
case  other  than  this  has  as  yet  reached  the  courts  of  last  resort  in 
England  or  in  the  United  States,  questioning  the  entire  legal- 
ity and  propriety  of  such  differences,  and  that  circumstance  is 
ample  proof  that  both  the  professional  and  the  lay  mind  has  as- 
sented to  the  practice. 

Speaking  upon  a  similar  subject,  the  difference  in  passenger 
rates  upon  ordinary  tickets,  and  thousand  mile  tickets,  or  go 
and  return  tickets,  the  Supreme  Court  of  the  United  States, 
in  the  case  of  Interstate  Com.  Corns,  v.  B.  &  O.  R.  R.  Co.,  145 
U.  S.  268,  said :  "  In  view  of  the  fact  however  that  every  rail- 
way company  issues  such  tickets ;  that  there  is  no  reported 
case,  state  or  federal,  wherein  their  legality  has  been  ques- 
tioned ;  that  there  is  no  such  case  in  England ;  and  that  the 
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practice  is  universally  acquiesced  in  by  the  public,  it  would 
seem  that  the  issuing  of  such  tickets  should  not  be  held  an  un- 
just discrimination,  or  an  unreasonable  preference  to  the  per- 
sons traveling  upon  them." 

On  the  question  of  damages  the  court  below  charged  the 
jury :  "  If  the  nail  works  paid  twenty  cents  less  freight  per 
ton  on  their  coal  they  had  that  much  of  an  advantage  over 
others ;  and  the  law  would  seem  in  the  mind  of  the  court  to 
fix  that  excess  as  the.  measure  of  the  plaintiffs'  damages." 

We  think  this  was  serious  error.  The  act  of  1883  contains 
no  language  justifying  an  instruction  that  the  party  injured  can 
recover  three  times  the  amount  of  the  difference  in  the  rates 
charged.  The  words  of  the  act  are,  "  any  violation  of  this  pro- 
vision shall  make  the  offending  company  or  common  carrier  lia- 
ble to  the  party  injured  for  damages  treble  the  amount  of  injury 
suffered."  The  "  amount  of  injury  suffered  "  is  the  measure 
of  the  single  damages  to  be  allowed.  But  it  does  not  at  all  fol- 
low that  the  amount  of  injury  suffered  is  the  difference  in  the 
rates  charged.  It  might  be,  or  it  might  not  be,  but,  in  any  event, 
it  must  be  a  subject  of  proof,  and  there  was  no  proof  in  the  case 
of  the  actual  damage  sustained.  How  does  it  follow  that  be- 
cause the  defendant  company  paid  in  1889  to  the  nail  company 
a  rebate  of  some  $6,000  on  all  the  shipments  that  had  been 
made  from  1881  and  a  few  sums  thereafter,  the  plaintiffs  suf- 
fered damage  to  any  extent  ?  In  point  of  fact  the  nail  company 
paid  the  full  freight  of  fifty  cents  a  ton  net  during  all  these 
years,  and  their  claim  for  rebates  was  not  adjusted  until  1889. 
How  then  does  it  appear  that  damage  was  suffered  by  the  plain- 
tiffs in  consequence  of  the  payment  of  the  rebates  to  the  nail 
company  ?  It  does  not  appear  that  the  plaintiffs  sold  their  coal 
for  any  less  than  the  current  market  price  at  any  time  except 
when  they  and  the  other  dealers  were  engaged  in  a  war  of  prices 
and  sold  it  far  below  the  actual  cost,  in  a  struggle  to  capture 
the  market.  And  it  does  not  appear  but  that  the  plaintiffs 
would  have  sold  their  coal  at  twenty  cents  less  than  they  did,  if 
they  had  received  the  rebate.  The  natural  inference  is  that 
that  is  precisely  what  they  would  have  done  in  the  contest  for 
the  market.  But  of  all  this  there  is  not  a  word  of  testimony, 
and  yet  it  is  only  actual  damage  that  they  can  recover.  The 
proof  for  the  defendant  was  that  they  never  cut  the  market 
price  to  their  men,  but  maintained  it  even  when  the  coal  deal- 
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era  of  the  town  were  slaughtering  each  other's  trade  by  selling 
below  cost-  As  three  times  the  actual  damage  is  the  penalty 
the  defendant  would  have  to  pay  if  the  judgment  were  sustained, 
they  have  a  right  to  require  very  clear  and  definite  proof  as  to 
what  the  actual  damage  was. 

When  blast  furnaces  and  great  iron  mills  are  built,  they  are 
not  placed  in  cities  or  towns,  but  in  the  open  country,  where 
land  is  abundant  and  cheap,  and  of  course  on  the  line  of  a  rail- 
road. When  they  are  established  there  is  no  population  at  the 
place  of  erection.  The  railroad  companies  are  very  willing  to 
make  as  favorable  terms  as  possible  for  freights  on  all  the  ma- 
terials that  are  brought  to  the  plants  and  on  all  products  that 
are  carried  from  them,  because  they  get  a  largely  increased  busi- 
ness from  such  enterprises.  When  the  works  are  erected  houses 
are  built  for  the  men  and  ofiScials  of  the  companies.  After 
that  come  the  usual  accessories  required  to  supply  the  wants  of 
the  population,  to  wit,  merchants,  tradesmen,  mechanics,  butch- 
ers, bakera,  grocers,  and,  amongst  others,  coal  dealers.  But 
the  moment  the  last  of  these  arrive,  if  the  principles  which  pre- 
vailed in  the  court  below  in  this  case  are  correct,  the  whole 
freight  system  agreed  upon  between  the  transporter  and  the 
manufacturer  theretofore  must  be  changed  and  advanced  to  the 
freight  rates  charged  to  the  retail  dealers,  or  else  all  the  rates 
charged  to  such  dealers  must  be  lowered  to  conform  to  the  rates 
charged  to  the  manufacturer.  If  this  is  not  done  the  manu- 
facturer incurs  the  risk  of  being  visited  years  afterwards  with 
claims  for  treble  damages,  which  may  embrace  any  period  of  six 
years,  and  as  all  the  dealers  have  the  same  right  of  action  in  this 
regard  that  any  one  of  them  has,  and  every  town  or  city  along 
\he  line  has  some  or  many  retail  coal  dealers  and  manufacturing 
estaUishments  also  within  its  limits,  it  is  easy  to  see  that  the 
aggregate  of  such  claims  may  soon  absorb  the  entire  property 
and  assets  of  the  strongest  transporting  companies  of  the  state. 
We  do  not  find  anything  in  the  law  that  renders  necessary,  or 
possible,  any  such  results  as  these,  and  we  think  it  wiser  and 
better  to  administer  the  law  so  that  the  rights  and  interests  of 
all  may  be  conserved  within  rational  and  sensible  limits. 

We  sustain  the  first,  second,  third  and  fifth  assignments  of 
error.  The  fourth  and  sixth  assignments  have  no  merit  and 
are  not  sustained. 

Judgment  reversed. 
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Lohr  V.  Philipsburg  Borough,  Appellant. 

Negligence — Boroughs — SidewaUcs—Degree  cf  vigilance. 
A  borough  is  not  obliged  to  seek  for  defects  in  a  sidewalk.    The  law 
only  requires  that  it  shall  be  vigilant  to  observe  them  when  they  become 

_      observable  to  an  officer  exercising  reasonable  supervision. 
156         246i  &  t^ 

210         188|    Notice  cf  d^ects  to  person  qfterward  elected  burgess, 
f210       >859|    Knowledge  of  defects  in  a  sidewalk  acquired  by  a  person  before  he  be- 
246  came  burgess,  will  not  continue  and  bind  the  borough  after  such  person 

-!?X?  becomes  burgess. 
246| 

^1      Argued  April  17, 1898.     Appeal,  No.  147,  Jan.  T.,  1898,  by 

f2l8      »268  defendant,  from  judgment  of  C.  P.  Centre  Co.,  August  T.,  1890, 

^  ^^  ^^  !HI  No.  182,  on  verdict  for  plaintiff,  Isabella  Lohr.     Before  Stbb- 
34  SC  ^200 

RETT,  C.  J.,  Green,  Mitchell,  Dean  and  Thompson,  JJ. 

Trespass  for  injuries  caused  by  defective  sidewalk. 

At  the  trial,  before  Furst,  P.  J.,  it  appeared  that,  on  April  29, 
1890,  plaintiff  slipped  on  a  defective  sidewalk  in  the  borough 
of  Philipsburg,  and  injured  herself.  The  sidewalk  vras  made 
of  hemlock  boards,  and  had  been  down  for  about  seven  years. 
There  was  evidence  that  such  a  board  walk  would  rot  out  in 
about  four  or  five  years. 

Dr.  S.  F.  Lytle,  plaintiff's  witness,  under  objection  and  excep- 
tion, testified  in  effect  that  Warfel,  who  was  elected  chief  bur- 
gess  in  1890,  said  he  told  the  chief  of  police  to  notify  the  owner 
of  the  property  as  to  the  condition  of  her  pavement  in  the  fall 
of  1889.  [1] 

The  court  charged  in  part  as  follows : 

^^  According  to  the  evidence  on  the  part  of  the  defendant, 
they  did  not  know  of  the  unsafe  condition  of  the  pavement. 
They  did,  however,  know  that  this  pavement  was  built  entirely 
of  hemlock.  This  pavement  was  known  to  Mr.  Doyle  and  Mr. 
Funk,  whose  duty  it  was,  the  former  being  president  of  the 
street  committee  and  the  latter  chief  of  police,  to  examine  into 
the  condition  of  the  pavements  of  the  borough.  They  also 
knew,  are  presumed  to  know — in  fact  one  of  the  witnesses,  I 
think  Mr.  Doyle,  testified  that  a  pavement  made  of  this  kind 
of  wood  will  last  ordinarily  from  four  to  six  years ;  that  after 
the  expiration  of  that  time  a  pavement,  when  it  is  laid  upon 
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the  ground  as  this  was,  partly  in  the  ground,  becomes  rotten 
and  it  becomes  necessary  either  to  rebuild  it,  or  tepair  it 
Now,  knowing  the  character  of  this  pavement,  knowing  the 
fact  that  it  was  subject  to  decay,  and,  after  the  lapse  of  a 
number  of  years,  it  would  decay  and  would  have  to  be  repaired, 
the  question,  and  the  important  question,  in  this  case,  is,  did 
the  authorities  in  this  case  use  reasonable  diligence  to  discover 
the  defects  in  the  pavement  ?  Now,  in  passing  upon  that  in- 
quiry, I  perhaps  may  differ  a  little  from  counsel,  both  on  the 
part  of  the  plaintiff  and  on  the  part  of  the  defendant.  I  think 
I  do  not  differ  from  them  in  principle,  but  it  was  not  neces- 
sary, in  the  judgment  of  the  court,  for  the  town  council  to  take 
up  that  pavement  to  discover  its  defects-that  is,  the  law  does 
not  require  them  to  go  to  that  extreme.  The  law  requires  of 
them  reasonable  diligence,  and  that  only.  They  were  to  exer- 
cise such  judgment  as  a  prudent  man  would  ordinarily  exercise 
under  like  circumstances.  Now  did  they,  in  the  examination 
of  this  pavement,  exercise  that  proper  care  and  diligence.  If 
they  did,  then  the  defendant  is  not  liable,  even  if  the  pavement 
was  out  of  repair,  because  they  do  not  guarantee  or  warrant 
the  safety  of  the  people.  They  are  to  keep  the  pavement  in 
reasonable  repair,  so  that  the  public,  passing  and  repassing  up- 
on the  pavement  and  using  ordinary  care,  may  do  so  with  safety. 
Whilst  they  were  not  required  to  tear  up  this  pavement  to  dis- 
cover its  defects,  the  judgment  of  the  court  is,  it  having  been 
shown  that  it  was  an  old  pavement, — if  you  believe  the  testimony 
on  the  pait  of  the  plaintiff  that  after  a  certain  period  of  time 
pavements  of  that  character  become  defective, — it  was  their  duty 
to  exercise  proper  supervision  or  make  proper  examination  of 
this  pavement  by  going  upon  aCnd  testing  it  to  discover,  if  by 
the  eye  they  could  do  so,  whether  the  pavement  was  defective 
or  not.  This  could  have  been  discovered,  according  to  the 
evidence,  by  the  fact  that  the  nails  were  drawn  out  of  the  plank, 
owing  to  its  rotten  condition."  [5] 

Verdict  and  judgment  for  plaintiff.    Defendant  appealed. 

Brrors  assigned  were  (1)  ruling  on  evidence,  (6)  instruction ; 
qooting  instruction,  bill  of  exception  and  evidence. 

John  Q.  Love^  Daniel  8.  Keller^  William  Bryson  and  Harry 
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Keller  with  him,  for  appellant,  cited :  Zimmerman  v.  Town- 
ship of  Conemaugh,  2  Cent.  R.  361 ;  s.  c,  6  Atl.  45 ;  Kieffer 
V.  Hummelstown  Borough,  151  Pa.  304. 

John  H,  Orvis^  of  Orvis^  Bower  ^  Orvis^  Spangler  ^  ReweB 
with  him,  lot  appellee,  cited :  Baker  v.  Allegheny  Valley  R.  R., 
95  Pa.  211 ;  City  v.  Smith,  23  W.  N.  242 ;  City  v.  Downs,  126 
Pa.  622  ;  Vanderslice  v.  City,  103  Pa.  102 ;  Kibele  v.  City,  105 
Pa.  41;  Rapho  v.  Moore,  68  Pa.  404. 

Opinion  by  Mr.  Justice  Mitchell,  July  19, 1898: 
The  first  assignment  of  error  we  are  obliged  to  sustain.  The 
general  effect  of  Ly tie's  testimony  was  that  Warfel  said  he  had 
told  the  chief  of  police  to  notify  Mrs.  Long  about  her  pave- 
ment in  the  fall  of  1889,  and  yet  it  is  conceded  that  Warfel  was 
not  elected  burgesfe  of  defendant  until  1890.  Lytle  did  not  at- 
tempt to  explain  this  discrepancy,  and  the  learned  judge  should 
either  have  struck  out  the  testimony  as  requested,  or  at  least 
have  called  the  jury's  attention  to  it,  and  instructed  them  dis- 
tinctly that  no  notice  or  knowledge  imputable  to  Warfel  before 
he  became  burgess  could  in  any  way  bind  the  borough.  Instead 
of  so  doing  however,  he  said,  in  refusing  the  motion  to  strike 
out,  that  such  notice  or  knowledge  in  the  fall  of  1889  might 
'*  bear  upon  the  question  whether  or  not  as  chief  burgess  he 
knew,"  etc.  This  is  contraiy  to  the  settled  law.  "  It  is  only 
during  the  agency  that  the  agent  represents  and  stands  in  the 
shoes  of  the  principal.  Notice  to  him  is  then  notice  to  his 
principal.  Notice  to  him  twenty-four  hours  before  the  relation 
commenced  is  no  more  notice  than  twenty-four  hours  after  it 
ceased  would  be.  Knowledge"  can  be  no  better  than  direct  ac- 
tual notice."  Sharswood,  J.,  in  Houseman  v.  Girard  Ass'n, 
81  Pa.  256.  In  referring  to  Lytle's  testimony,  the  learned  judge 
in  his  charge  did  not  instruct  the  jury  on  this  point,  and  hence 
they  may  well  have  supposed  that  if  Warfel  knew  of  the  defect 
in  1889  liis  knowledge  would  continue  and  bind  the  borough 
after  he  became  burgess. 

But  the  most  important  error  in  the  case  is  embodied  in  the 
fifth  assignment.  The  learned  judge  calling  the  jury's  atten- 
tion to  the  testimony  that  a  pavement  of  hemlock  boards  such 
as  this  was,  would  not  last  ordinarily  over  four  to  six  years. 
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said  that  the  chairman  of  the  street  committee  and  the  chief 
of  police  (whose  duty  it  was  by  ordinance  to  look  after  the 
sidewalks)  were  presumed  to  know  this  fact,  and  '*  it  was  their 
duty  to  exercise  proper  supervision  or  make  proper  examina- 
tion of  this  pavement  by  going  upon  and  testing  it  to  discover, 
if  by  the  eye  they  could  do  so,  whether  the  pavement  was  de- 
fective or  not."  This  was  holding  the  borough  to  too  stringent 
a  rule  of  responsibility.  It  was  iu  fact  applying  to  it  the  meas- 
ure of  duty  laid  down  for  an  employer  in  not  only  furnishing 
safe  tools  to  his  workmen,  but  in  knowing  their  liability  to  de- 
cay, and  in  replacing  them  at  the  proper  time  :  Baker  v.  R.  R. 
Co.,  95  Pa.  211.  But  there  is  a  clear  distinction  to  be  taken 
between  the  duties  in  the  two  cases.  That  of  the  master  is 
primary  and  absolute,  to  know  and  to  do,  while  that  of  the 
borough,  or  of  any  municipality,  as  to  sidewalks,  is  secondary 
and  supplemental,  to  see  that  the  property  owner  makes  and 
maintains  a  safe  pavement,  and  its  breach  of  duty  is  not  in 
failing  to  do  the  work,  but  in  failing  to  compel  the  owner  to  do 
it.  It  is  entitled  therefore  to  notice,  actual  or  implied,  of  the 
existence  of  the  defect.  This  is  the  settled  rule  even  as  to  de- 
fects in  the  street,  where  the  duty  to  keep  in  repair  is  primary 
and  mandatory.  The  charge  of  the  learned  judge  would  re- 
quire the  borough  to  know  how  long  every  pavement  had  been 
laid,  and  to  keep  informed  of  what  repaii's  the  owner  had  made 
upon  it,  in  short,  to  seek  for  defects.  The  law  only  requires 
that  it  shall  be  vigilant  to  observe  them  when  they  become  ob- 
servable to  an  officer  exercising  reasonable  supervision.  The 
difference  is  not  one  of  mere  words,  but  one  of  great  practical 
importance,  for  it  is  always  easy  to  show,  after  an  accident, 
how  the  defect  might  have  been  found  if  it  had  been  sought 
for ;  and  to  tell  a  jury  that  it  is  the  duty  of  the  municipality  to 
seek,  is  to  give  them  an  opportunity,  which  few  will  hesitate 
to  take,  to  make  municipalities  insurers  against  accidents  of  all 
kinds  in  the  streets.  In  the  recent  case  of  Burns  v.  Bradford 
City,  137  Pa.  361,  our  brother  McCollum  said :  "  A  municipal 
coi-poration  is  not  an  insurer  against  all  defects  in  its  highways, 
but  it  is  answerable  for  negligence  in  the  performance  of  its 
duties  in  the  construction  and  care  of  them.  For  a  defect 
arising  in  them  without  its  fault  or  neglect,  it  is  not  liable,  un- 
less it  has  express  notice,  or  the  defect  be  so  notorious  as  to  be 
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evident  to  all  passers."  It  was  accordingly  held  in  that  case 
that  although  ^^  it  is  a  fact  well  known  to  the  inhabitants  of 
all  our  municipalities  that  sidewalks  are  liable  in  the  winter  to 
be  thrown  out  of  level  by  the  action  of  the  frost,"  yet  the 
plaintiff,  who  was  injured,  very  much  in  the  same  manner  as  the 
present  plaintiff  was,  by  the  stringers  of  a  plank  walk  being 
raised  higher  on  one  side  than  the  other,  could  not  recover 
without  proof  that  the  defect  was  observable  by  all  passers. 
So  here,  the  proper  instruction  to  the  jury  should  be  that  the 
borough  was  bound  to  keep  a  reasonable  supervision  over  the 
coudition  of  its  sidewalks,  but  it  was  not  liable  for  negligence 
unless  it  had  actual  notice  or  knowledge  of  the  defect  com- 
plained  of,  or  it  was  so  plain  to  observation  and  had  existed  so 
long  a  time  that  officers  exercising  a  reasonable  supervision 
ought  to  have  observed  it. 

No  case  has  been  brought  to  our  attention  which  holds  any 
stricter  rule  than  this.  In  Raphe  Township  v.  Moore,  68  Pa. 
404,  it  was  held  that  when  a  bridge  is  old  and  has  stood  as  long 
as  the  timbers  usually  last,  it  is  negligence  to  omit  proper  pre- 
caution to  ascertain  its  true  condition.  But  there  the  duty  to 
maintain  the  bridge  was  primarily  and  absolutely  on  the  town- 
ship, and  the  same  element  runs  through  all  tlie  other  cases 
cited  by  appellee. 

Judgment  reversed,  and  venire  de  novo  awarded. 


Lane  v.  Corr,  Appellant. 

Signing  relecise  qf  liens  without  authority. 

A  pei*son  who  signs  a  release  of  liens,  falsely  representing  that  he  has 
authoiitj  to  do  so  from  the  owner  of  the  liens,  is  liable  in  damages  to  a 
person  purchasing  the  property  on  the  faith  of  the  release. 

Argued  Jan.  5, 1893.  Appeal,  No.  453,  Jan.  T.,  1893,  by 
defendant,  Charles  J.  Corr,  from  judgment  of  C.  P.  No.  2, 
Phila.  Co.,  June  T.,  1890,  No.  181,  on  verdict  for  plaintiff, 
William  S.  Lane.  Before  Paxson,  C.  J.,  Stbrrett,  Green, 
Williams,  McCollum,  MircflELL  and  Deak,  J  J. 

Trespass  for  signing  release  of  lien  without  authority. 
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1893.]  Statement  of  Facts — Arguments. 

At  the  trial,  before  Fbll,  J.,  it  appeared  that  plaintiff  bought 
several  houses  from  William  H.  Greenfield.  Defendant's  father, 
James  Corr,  furnished  building  stone,  lime  and  sand  for  the 
houses  and  had  a  lien  for  the  materials  furnished,  and  also  for 
mason  work  done  by  him.  Prior  to  the  sale  of  the  houses  to 
plaintiff,  defendant,  without  authority  from  his  father,  signed  a 
release  of  liens,  and  this  release  was  shown  to  plaintiff,  who, 
relying  upon  it,  bought  the  houses.  Subsequently  James  Corr 
filed  a  mechanic's  lien  and  issued  a  scire  facias  upon  it.  At  the 
trial  of  the  scire  facias  it  appeared  that  defendant  had  no  au- 
thority to  sign  the  release.  Plaintiff  was  accordingly  compelled 
to  pay  the  lien,  amounting  to  )$256.38.     See  134  Pa.  508. 

The  court  charged  in  part  as  follows : 

**  The  plaintiff's  case  here  rests  upon  the  allegation  that  at 
the  time  of  the  settlement  for  these  properties  he  paid  the  whole 
amount  of  the  purchase  money  upon  the  faith  of  the  release  of 
liens.  That  release  was  signed,  as  far  as  we  are  concerned  with 
it  here,  '  James  Corr,  per  C.  J.  Corr.'  Charles  J.  Corr,  who  is 
the  defendant  in  this  action,  no  doubt  acted  innocently  in  the 
matter ;  that  is,  he  had  no  intention  to  deceive  or  wrong  any- 
one by  what  he  did.  He  signed  the  release  at  the  request  of 
Mr.  Greenfield ;  [he  did,  however,  an  unauthorized  act ;  he  had 
no  authority  to  sign  it,  and,  if  by  that  act  a  third  party  had  been 
misled  to  his  injury,  he  is  liable.]  [1]  [If  one  signs  a  paper  in 
this  way,  holding  himself  out  as  having  authority  when  he  has 
not,  he  is  liable  to  a  party  who  has  been  misled  by  his  act.]  [2] 
[If  Mr.  Lane  is  entitled  to  recover  in  this  case,  it  is  because  he 
made  a  settlement  for  the  property  upon  the  faith  of  the  sig- 
nature to  the  release.]  [3]  If  he  acted  outside  of  that,  if  he 
acted  upon  the  statement  of  Mr.  Greenfield,  or  if  he  paid  the 
money  in  any  way  without  acting  upon  the  faith  of  the  sig- 
nature, then,  of  course,  he  has  no  cause  of  action." 

Verdict  and  judgment  for  plaintiff.     Defendant  appealed. 

HrrorM  oisiffned  were  (1-8)  instructions,  quoting  them. 

Robert  Ingram,  for  appellant,  cited :  Deacon  v.  Greenfield, 
141  Pa.  467 ;  Jones  v.  Homer,  60  Pa.  214. 

WiUiam  B.  Lane  for  appellee,  cited :  Kroeger  v.  Pitcairn, 
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101  Pa.  311 ;  Weare  v.  Gove,  44  N.  H.  196  ;  Bond  v.  Aitkin, 
6  W.  &  ^.  165 ;  Cady  v.  Shepherd,  11  Pick.  400 ;  Alcorn's  Ex'r 
V.  Cook,  101  Pa.  209 ;  McConn  v.  Lady,  10  W.  N.  493  ;  White 
V.  Skinner,  13  Johns.  N.  Y.  307. 

Pee  Curiam,  at  bar,  January  6, 1893 :  Judgment  affirmed. 


jiftS  mi      Harris,  Appellant,  v.  Schuylkill  River  East  Side  Railroad. 

Pra'ctic€f  8,  C. — Exceptioru — Railroads — Land  damages. 

On  an  appeal  from  a  judgment  in  condemnation  proceedings,  plaintifiTs 
only  assignment  of  error  was  *'  the  action  of  the  leamed  judge  at  the  trial, 
after  the  juiy  had  been  sworn,  in  calling  before  him  one  of  the  counsel 
for  appellant  and  the  counsel' of  said  company  respondent  and  saying  to 
them :  *  I  will  not  allow  a  verdict  in  tliis  case  for  more  than  $4,000  to 
stand.' "  Nothing  was  printed  in  appellant's  paper  book  except  the  names 
of  the  parties,  the  histoiy  of  the  case,  the  assignment  of  error,  and  argu- 
ment. In  appellee's  paper  book  it  was  stated  that  no  bill  of  exceptions 
had  been  sealed  in  the  case,  and  that  the  language  of  the  trial  judge  had 
been  misstated.    Held^  that  the  judgment  should  be  affirmed. 

Argued  Jan.  23,  1893.  Appeal,  No.  126,  Jan.  T.,  1892,  by 
plaintiff,  Amanda  G.  Harris,  from  judgment  of  C.  P.  No.  2, 
Phila.  Co.,  Dec.  T.,  1885,  No.  773,  on  verdict  for  plaintiff. 
Before  Paxson,  C.  J.,  Sterrett,  Green,  McCollum,  Mitch- 
ell and  Dean,  JJ. 

Appeal  from  report  of  viewers  assessing  damages  for  occu- 
pation of  land  by  defendant,  a  railroad  company. 

Appellant's  paper  book  contained  merely  the  names  of  the 
parties  and  nature  of  proceedings,  history  of  the  case,  a  single 
assignment  of  error,  and  the  argument.  Under  the  heading  of 
"  The  Names  of  the  Parties  and  Nature  of  Proceedings  "  ap- 
peared the  following  statement :  "  The  proceedings  were  upon 
petition  of  the  railroad  company  to  condemn  land  belonging  to 
her  [plaintiff]  and  from  the  award  of  the  jury  of  view ;  she  ap- 
pealed. A  verdict  was  entered,  by  agreement  of  counsel  en- 
gaged, for  $4,192.50,  the  court  [Fell,  J.]  having  said  to  counsel 
that  a  verdict  for  more  than  $4,000  would  not  be  allowed  to 
stand." 
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1893.]  Assignment  of  Error — Opinion  of  the  Court. 

Verdict  and  judgment  for  plaintiff  for  14,192.50.  Plaintiff 
appealed. 

Error  assigned  was  "the  action  of  the  learned  judge  at  the 
trial,  after  the  jury  had  been  sworn,  in  calling  before  him  one 
of  the  counsel  for  appellant  and  the  counsel  of  said  company- 
respondent,  and  saying  to  them  :  *  I  will  not  allow  a  verdict  in 
this  case  for  more  than  $4,000  to  stand.'  " 

Henry  Q-,  Harris^  for  appellant.  — A  verdict  directed  by  the 
court  determining  the  amount  of  damages  is  not  a  compliance 
with  the  court. 

Thad,  2/.  Vandersltce^  for  appellee. — No  bill  of  exceptions 
was  sealed  in  this  case.  The  alleged  remark  of  the  trial  judge 
is  not  a  matter  of  record,  and  there  is  no  evidence  here  that 
such  remark  was  made.  As  a  matter  of  fact  he  used  no  such 
language,  but  merely  intimated  to  counsel,  not  in  the  hearing 
of  the  jury,  his  own  view  of  the  merits  of  the  case. 

Per  Curiam,  at  bar,  January  23,  1893  :  Judgment  affirmed. 


156         253 


Jacobs  V.  Ellis,  Appellant.  156  ^^  253 


AppeaU— Justice  qf  the  peace. 

No  appeal  lies  to  the  Supreme  Court  from  the  judgment  of  the  eouil  of 
common  pleas  on  a  ceitiorari  to  a  justice  of  the  peace. 

Argued  Feb.  1,  1893.  Appeal,  No.  120,  July  T.,  1892,  by 
defendant,  Joseph  R.  Ellis,  from  judgment  of  C.  P.  Montgomery 
Co.,  Oct.  T.,  1891,  No.  14,  setting  aside  proceedings  before 
a  justice  of  the  peace  brought  by  Ellis  against  W.  H.  Jacobs. 
Before  Paxson,  C.  J.,  Green,  Williams,  Mitchell  and 
Dean,  JJ. 

Certiorari  to  justice  of  the  peace. 

The  court,  Swartz,  P.  J.,  set  aside  the  proceedings  before 
the  justice  on  the  ground  that  the  record  disclosed  no  proper 
service  upon  the  defendant,  plaintiff  in  the  certiorari. 
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Error  assigned  was,  inter  alia,  in  setting  aside  the  proceedings 
before  the  justice. 

Gilbert  R.  Fox^  for  appellant,  cited :  Bradley  v.  Flowers,  4 
Yeate8,436;  Hamner  v.  Griffith's  Adm'r,  1  Grant,  193 ;  France 
V.  Ruddiman,  126  Pa.  267. 

William  F.  Solly  and  L  Netvton  Wynn^  for  appellee  :  Silver- 
good  V.  Stonick,  1  Watts,  632 ;  Cozens  v.  Dewees,  2  S.  &  R. 
112 ;  Borland  v.  Ealy,  43  Pa.  Ill ;  Pennsylvania  Pulp  Co.  v. 
Stoughton,  106  Pa.  468;  Palmer  v.  Lacock,  107  Pa.  346;  Ma- 
hanoy  City  v.  Wadlinger,  142  Pa.  308. 

Per  Curtam,  at  bar,  February  1, 1893 :  Appeal  quashed. 


^^Q       254  McCloskey  v.  Bells  Gap  R.  R.,  Appellant. 

'd202        ^  49 

'-  Negligence — Injury — Charge  of  court — Review, 

,  Jp^  i5|J  In  an  action  by  a  passenger  against  a  railroad  company  to  recover  dam- 
ages for  injuries  resulting  from  the  alleged  negligent  manner  of  coupling 
cai*s,  the  court  charged :  ••  It  is  necessary  that  cars  be  coupled  together  by 
the  backing  of  the  engine,  but  in  doing  that  the  employees  of  the  company 
must  do  it  in  such  a  manner  as  not  to  stiike  the  car  with  such  force  as  to 
injure  passengers  sitting  therein.  If  they  did,  it  would  be  such  an  act  of 
negligence  as  would  entitle  the  plaintiff,  or  any  person,  to  recover  who 
suffered  injuiy  therefrom."  In  other  parts  of  the  charge  the  court  repeat- 
edly stated  that  plaintiff  could  not  recover  unless  the  injuiy  was  the  result 
of  the  negligent  conduct  of  defendant.  Held^  that  the  jury  could  nc»i  have 
understood  that  the  fact  of  injury  was  the  test  of  plaintiff^s  right  to  recover. 

Instructions  as  to  damages. 

An  instiniction  that  the  question  of  damages  '*  is  wholly  and  entirely  in 
the  province  of  the  jury,"  is  not  ground  for  reversal,  if  the  trial  judge 
follows  the  general  phrase  complained  of  immediately  and  in  the  same 
sentence  by  a  specific  enumeration  of  the  items  of  damages,  and  concludes 
with  the  direction  that  '*  all  these  taken  together  would  be  the  amount  that 
the  plaintiff  is  entitled  to  recover." 

Remarks  of  counsel  to  jury — Review, 

Remarks  of  counsel  to  the  jury  are  not  reviewable  by  the  Supreme  Court. 

Argued  April  20, 1893.  Appeal,  No.  268,  Jan.  T.,  1893,  by 
defendant,  from  judgment  of  C.  P.  Clearfield  Co.,  Sept.  T., 
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1893.]  Statement  of  Facts— Charge  of  Court. 

1888,  No.  151,  on  verdict  for  plaintiff,  Sallie  L.  McCloskey. 
Before  Sterrett,  C.  J.,  Gbeen,  Mitohbll,  Dean  and  Thomp- 
son, JJ. 

Trespass  for  injuries  caused  by  defendant's  negligence. 

At  the  trial,  before  Kbebs,  P.  J.,  the  plaintiff  offered  evi- 
dence which  tended  to  show  that,  on  Oct.  21, 1886,  she  received 
a  permanent  spinal  injury  from  the  negligent  manner  in  which 
the  passenger  car  in  which  she  was  seated  was  coupled  to  a 
train  at  Coalport  station  on  defendant's  railroad. 

The  court,  after  charging  that  there  could  be  no  recovery 
unless  the  injury  was  caused  by  negligence  on  the  part  of  the 
defendant,  as  stated  in  the  opinion  of  the  Supreme  Court,  fur- 
ther charged : 

"  [Now,  gentlemen  of  the  jury,  it  is  also  in  evidence  that  when 
this  lady  got  on  this  car  she  was  apparently  in  good  health, 
that  is,  if  you  believe  the  testimony  of  the  witnesses,  and  that 
is  a  question  for  you,  and  that  when  she  got  off  the  car  at  Utah- 
ville,  at  the  end  of  twenty  minutes,  a  distance  of  four  miles,  if 
you  believe  the  testimony  of  the  witnesses,  that  before  they 
spoke  to  her,  or  she  to  them,  her  actions  coming  from  the  depot 
indicated  that  something  was  the  matter.  Now,  gentlemen  of 
the  juiy,  the  latter  incident  amounts  to  nothing,  unless  there  was 
this  jarring  of  this  car  with  such  force  as  to  cause  this  injury. 
It  is  necessary  that  cars  be  coupled  together  by  the  backing  of 
the  engine,  but  in  doing  that  the  employees  of  the  company 
must  do  it  in  such  a  manner  as  not  to  strike  the  car  with  which 
the  coupling  is  made  with  such  force  as  to  injure  passengers 
sitting  therein.  If  they  did  it  would  be  such  an  act  of  negli- 
gence as  would  entitle  the  plaintiff,  or  any  person,  to  recover 
who  suffered  injury  therefi*om.  But  whether  or  not  that  was 
done  in  this  case  is  a  question  for  the  jury  under  all  the  evi- 
dence in  the  case.]  [1]  .... 

"  [If  you  find  that  there  was  negligence  and  your  verdict  is 
for  the  plaintiff,  your  next  consideration  would  be  how  much 
IB  she  entitled  to  for  the  injury  done ;  and  that  question  is  wholly 
and  entirely  in  the  province  of  the  jury,  you  have  to  determine 
that ;  and  in  so  doing  you  will  ascertain  first,  the  actual  expense 
of  money  that  she  may  have  shown  by  her  testimony  here  that 
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she  was  at  for  doctors'  bills  and  hired  help,  but  only  £pr  such  as 
has  been  shown  by  the  testimony;  then  comes  the  question  of 
loss  of  earning  power,  and  then  the  question  of  mental  and 
bodily  pain  that  she  has  endured,  and  may  endure  in  the  future, 
and  all  these  taken  together  would  be  the  amount  that  the  plain- 
tiff is  entitled  to  recover.]  "  [2] 

Defendant's  second  point  was  as  follows : 

"  2.  The  mere  fact  of  an  injury  to  a  passenger  on  a  car  while 
in  coui-se  of  transportation  does  not  create  or  give  rise  to  a 
presumption  of  negligence.  Such  presumption  only  arises  when 
the  accident  alleged  is  of  such  a  character  as  naturally  to  lead 
to  a  presumption  that  the  same  must  have  resulted  from  some 
negligent  act  or  omission  of  the  company  or  its  employees.  An- 
swer :  We  affirm  that  point,  and  say  in  explanation,  that  the 
jury  may  more  fully  understand  it,  that  if  two  trains  were  to 
run  together  at  the  head  end  or  from  the  rear,  and  persons  were 
killed  or  injured ;  in  such  a  case  the  presumption  of  negligence 
would  arise  under  the  law,  but  in  such  a  case  as  we  are  trying 
there  is  no  presumption  of  negligence ;  the  facts  and  circum- 
stances are  for  the  jury,  and  it  is  for  them  to  say  whether  there 
was  negligence  or  not." 

Verdict  and  judgment  for  plaintiff  for  $6,031.  Defendant 
appealed. 

Errors  assifftied  were  (1,  2)  instructions,  quoting  them ;  and 
(3)  certain  remarks  of  counsel  for  plaintiff  in  his  closing  address 
to  the  jury. 

Thomas  H,  Murray  and  .Daniel  J,  Neff^  Cyrus  Q-ordon  with 
them,  for  appellant,  cited:  North  Penn.  R.  R.  v.  Heilman,  49 
Pa.  63  ;  Glassey  v.  Hestonville  R.  R.,  57  Pa.  172 ;  R.  R.  v.  Mc- 
Elwee,  67  Pa.  315 ;  P.  R.  R.  v.  Barnett,  59  Pa.  259 ;  Johnson 
v.  Bruiier,  61  Pa.  58 ;  Federal  Street  Ry.  v.  Gibson,  96  Pa.  83 : 
Herstine  v.  R.  R.,  151  Pa.  252 ;  P.  R.  R.  v.  Kelly,  31  Pa.  372 ; 
P.  R.  R.  v.  Adams,  89  Pa.  31. 

John  H.  Orvis^  J,  Frank  Snyder  with  him,  for  appellee,  cited : 
R.  R.  v.  Kelly,  31  Pa.  372  ;  Com.  v.  Nicely,  130  Pa.  261 ;  Com. 
v.  Hanlon,  8  Phila.  423  ;  Thompson  v.  Barkley,  27  Pa.  263 ; 
McCorkle  v.  Binns,  5  Bin.  339. 
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Opinion  by  Mr.  Justice  Mitchell,  July  19, 1898: 
The  portion  of  the  charge  included  in  the  first  assignment 
would  be  clear  en-or  if  it  stood  alone,  for  it  made  injury  to  the 
plaintiff,  and  not  negligence,  the  standard  of  liability.  But 
taken  in  its  place  and  in  connection  with  the  rest  of  the  charge 
it  is  quite  clear  that  the  mode  of  expression  was  a  mere  in- 
advertence, and  was  not  meant  by  the  learned  judge  to  give  the 
jury  the  fact  of  injury  as  a  test  of  plaintiff's  right  to  recover, 
nor  could  it  have  been  so  understood  by  them.  On  the  con- 
trary the  true  guide  was  given  to  them  repeatedly,  before,  in 
immediate  connection  with,  and  after  the  sentence  complained 
of.  The  learned  judge  began  his  charge  by  stating  the  first 
question  for  the  jury  to  be  "  whether  or  not  the  injury  of  which 
the  plaintiff  complains  was  caused  by  the  negligence  of  the 
servants  "  of  defendant,  and  telling  them  distinctly  that  there 
could  be  "no  recovery  for  any  amount  however  small  unless 
you  are  satisfied  from  the  testimony  that  the  injury  was  the  re- 
sult of  the  negligent  conduct  of  the  defendant  company  or  its 
employees."  He  then  defined  negligence  and  affirmed  the 
points  of  defendant  on  this  subject,  the  second  of  which  might 
justly  have  been  complained  of  by  the  plaintiff  but  certainly 
not  by  the  appellant.  Again  telling  the  jury  explicitly  that 
"  the  first  and  important  question  to  determine  is  whether  or 
not,  under  the  circumstances  as  they  are  shown  by  the  evidence 
here,  there  was  negligence  in  the  manner  in  which  the  connect- 
ing of  this  car  was  made,"  he  reviewed  the  circumstances  as 
claimed  by  the  respective  parties,  and  in  so  doing  used  the  phrase 
which  is  assigned  for  error.  The  evidence  of  defendant  in  de- 
nial of  any  jar  that  could  or  did  cause  the  injury  was  fairly  re- 
hearsed, and  at  the  close  the  jury  were  again  told,  "  now  that 
is  the  sum  and  substance  of  it  .  .  .  Upon  this  question  of  neg- 
ligence you  are  to  take  it  and  consider  first  whether  there  was 
negligence  on  the  part  of  the  employees,"  etc.  The  question 
of  damages  was  then  taken  up,  and  finally  in  the  concluding 
paragraph,  the  words  with  which  the  case  was  put  into  the 
jury's  hands,  the  learned  judge  said,  "  This  is  an  important 
case.  .  .  .  it  is  for  you  to  weigh  this  testimony,  ....  but  if 
you  find  there  was  no  negligence  and  that  there  was  that  reason- 
able degree  of  care  which  prudent  and  reasonable  men  would 
use  under  the  circumstances,  then  your  verdict  must  be  for  the 
Vol.  CLvr — 17 
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defendant."  As  already  said,  it  is  quite  clear  that  the  learned 
judge  did  not  mean  to  give  the  jury  any  test  of  liability  by  the 
mere  fact  of  injury.  His  expression  was  inadvertent,  and  proba- 
bly no  one  would  admit  more  readily  than  himself  that  it  was  not 
happily  chosen,  but  it  would  be  unjust,  not  only  to  him  but  to  the 
appellee,  to  assume  in  the  face  of  such  reiterated  declarations  of 
the  true  test,  that  the  jury  could  have  been  misled  by  this  sin- 
gle phrase. 

The  same  remarks  apply  to  the  charge  in  the  second  assign- 
ment. In  view  of  the  notorious  and  perverse  tendency  of 
juries  not  only  to  find  verdicts  in  this  class  of  cases  for  plain- 
tiffs who  are  not  entitled  to  anything,  but  also  to  give  exagger- 
ated amounts  even  in  meritorious  cases,  any  expression  that 
tends  to  suggest  to  a  jury  that  it  is  not  subject  to  the  strict 
control  of  legal  principles,  is  undesirable,  and  may  be  erroneous, 
as  was  held  in  R.  R.  Co.  v.  Adams,  89  Pa.  81,  and  Collins  v. 
Leafey,  124  Pa.  203.  But  in  the  present  case  the  learned  judge 
followed  the  general  phrase  complained  of,  immediately  and  in 
the  same  sentence,  by  a  specific  enumeration  of  the  items  of 
damage,  and  concluded  with  the  direction  that  ^^  all  these  taken 
together  would  be  the  amount  that  the  plaintiff  is  entitled  to 
recover."  In  view  of  this  part  of  the  chaise  we  cannot  say 
that  the  jury  were  left  without  a  correct  rule  to  guide  them. 
The  case  belongs  in  this  respect  to  the  class  of  R.  R.  Co.  t. 
Frantz,  127  Pa.  297. 

In  regard  to  the  third  assignment  it  is  sufficient  to  say  that 
the  remarks  of  counsel  to  the  jury  are  not  reviewable  here : 
Com.  V.  Nicely,  180  Pa.  261. 

The  verdict  in  the  present  case  appears  to  us  excessive  and 
the  plaintiff's  right  to  recover  at  all  questionable,  but  the  remedy 
for  these  matters  is  not  in  our  hands. 

Judgment  affirmed. 


Schwartz  et  al.,.  Appellants,  v.  McCloskey. 

Sale — Bescission — Execution — Trespctss — Sheriff, 

A  vendor  of  goods  who  claims  to  have  rescinded  the  sale  on  the  ground 
of  fraud,  cannot  maintain  trespass  against  the  sheriff  for  the  wrongftd 
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seizure  and  sale  of  the  goods  as  the  property  of  the  vendee,  where  the 
debt  of  the  plaintiff  in  the  execution  was  contracted  after  the  alleged 
.voidable  sale. 

Be9eis9ion  qfaale — Return  of  purchase  money. 

The  rule  that  the  vendor  of  goods,  claiming  to  rescind  the  sale  on  the 
ground  of  fraud,  must  tender  back  any  part  of  the  purchase  money  re- 
ceived by  him,  as  a  condition  of  the  reclamation  of  the  goods,  applies 
even  when  the  goods  are  in  the  hands  of  the  sheriff  at  the  time  the  rescis- 
sion is  claimed. 

Argued  April  80, 1898.  Appeal,  No.  821,  Jan.  T.,  1898,  by 
plaintiffs,  Charles  W.  Schwartz  and  Albert  Groff  trading  as 
Schwartz  &  Groflf,  from  judgment  of  C.  P.  Clearfield  Co., 
Dec.  T.,  1891,  No.  186,  on  verdict  for  defendant,  Edgar  L.  Mc- 
Closkey,  sheriff.  Before  Stbbrbtt,  C.  J.,  Grebn,  Mitohbll, 
Dbak  and  Thompson,  J  J. 

Trespass  against  sheriff  for  unlawful  sale. 
The  facts  appear  by  the  opinion  of  the  Supreme  Court. 
The  court,  ICbebs,  P.  J.,  entered  a  compulsory  nonsuit,  and 
subsequently  refused  to  take  it  off.     . 

.Error  assigned  was  (2)  refusal  to  take  off  nonsuit. 

J.  B.  McEnally^  D.  W.  Mc  Curdy  with  him,  for  appellants. — 
Material  misrepresentations  will  be  presumed  to  have  induced 
the  sale.  On  proof  that  representations  were  material  and  false, 
the  burden  will  be  thrown  on  the  party  making  them  to  show 
that  they  were  not  relied  on  by  the  other  party :  1  Benj.  on 
Sales,  6tb  Am.  ed.  §  637,  n.  8 ;  1  Whart.  Cont.  §  242 ;  8  A.  & 
E.  Enc.  L.  794. 

When  one  acquires  property  after  levy  and  before  sale,  he 
can  maintain  an  action  of  trespass  against  the  sheriff  for  selling 
bis  property  as  that  of  another :  Kitchen  v.  McCloskey,  160  Pa. 
876 ;  Whitman  v.  MerriU,  126  Mass.  127. 

The  right  of  rescission  by  a  vendor  on  the  ground  of  fraud 
will  prevail  against  all  persons  except  a  bona  fide  purchaser 
for  value  without  notice :  Levy  v.  Cooke,  143  Pa.  607  ;  Neff  v. 
Landis,  110  Pa.  204 ;  1  Whart.  Cont.  §  291 ;  2  A.  &  E.  Enc. 
L.  444  and  note. 

A  demand  on  the  vendee  for  goods  he  has  received,  or  a 


Digitized  by  VjOOQlC 


260       SCHWARTZ  et  al.,  Appellants,  v.  McCLOSKEY. 

Arguments — Opinion  of  the  Court.  [166  Pa. 

tender  to  him  with  a  view  of  his  joining  in  the  rescission,  would 
be  useless  after  he  had  allowed  the  goods  received  by  him  to 
pass  beyond  his  control,  and  thereby  make  compliance  on  his 
part  impossible :  Beetem  v.  Burkholder,  69  Pa.  264 ;  Benj. 
Sales,  6  Am.  ed.  §§  606,  659, 660  ;  Stevens  v.  Austin,  1  Mete. 
657  ;  Levy  v.  Cooke,  143  Pa.  607 ;  Mortland  v.  Mortland,  161 
Pa.  698 ;  Manning  v.  Albee,  93  Mass.  620 ;  Montgomery  v. 
Pickering,  116  Mass.  227 ;  1  Whart.  Cont.  §  235. 

The  right  to  tender  may  be  waived  and  then  it  is  not  neces- 
sary :  Roth  V.  Crissy,  30  Pa.  145. 

A.  L.  Ooley  James  JET.  Kelley  with  him,  for  appellee. — To 
sustain  an  action  to  recover  back  purchase  money  on  the  ground 
of  fraud,  there  must  be  an  actual  rescission  by  the  party  de- 
frauded, notice  of  it  to  the  other  party,  and,  unless  the  subject 
be  entirely  worthless,  an  offer  to  return  it,  so  as  to  put  the 
vendor  in  statu  quo  :  Morrow  v.  Rees,  69  Pa.  868 ;  Beetem's 
Adm'rs  v.  Burkholder,  69  Pa.  249 ;  Smith  v.  Smith,  21  Pa.  867 ; 
Pearsoll  v.  Chapin,  44  Pa.  9. 

Opinion  by  Mr.  Justice  Dean,  July  19,  1893  : 
This  is  an  action  of  trespass  against  the  sheriff  of  Clearfield 
county  for  selling  on  execution  certain  goods  as  the  property 
of  Louis  Shaffer,  which  plaintiffs  claim  belonged  to  them. 

Plaintiffs  are  merchants  in  Philadelphia.  Shaffer  was  a  re- 
tail dealer  in  Dubois,  Clearfield  county.  In  1886  he  and  one 
Friedman  had  been  in  partnership  in  the  mercantile  business 
at  Dubois.  This  partnership  was  dissolved  about  January  1^ 
1887,  by  the  withdrawal  of  Friedman,  and  thereafter  Shaffer 
carried  on  the  business  in  his  own  name  down  to  the  11th  of 
November,  1889,  when,  on  judgments  confessed  by  him  aggre- 
gating more  than  $7,000,  his  personal  property,  including  the 
stock  of  goods  on  hand,  was  seized  and  sold  by  the  sheriff. 
The  largest  judgment  was  to  H.  B.  Claflin  &  Co.  of  New  York 
for  $3,683.23 ;  there  were  four  others  to  L.  Friedman,  his  former 
partner,  amounting  altogether  to  $1,578.78 ;  then  four  to  Mary 
Shaffer,  amounting  to  $2,000.  The  sheriff's  sale  realized  about 
$6,500.  Shaffer  &  Friedman  had  purchased  goods  on  credit 
from  plaintiffs  while  in  business,  and  when  they  dissolved  they 
owed  a  balance  of  $241.71,  which  had  been  standing  for  some 
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months ;  this  was  paid  by  Shaffer  in  July,  1887,  and  he  con- 
tinned  to  buy  on  credit ;  purchased  bills  in  March,  1887,  Octo- 
ber, 1888,  March,  April,  June  and  August,  1889.  All  these 
bills  seem  to  have  been  paid  except  a  small  balance,  when,  on 
September  10, 1889,  he  called  at  plaintiff's  place  of  business  in 
Philadelphia,  and  purchased  a  bill  amounting  to  $471.04,  which 
was  immediately  shipped  to  and  received  by  him.  Of  this  bill, 
according  to  the  testimony,  there  was  on  hand  unsold  by  Shaffer 
at  date  of  sheriff's  levy,  $423.84 ;  the  goods  were  identified  and 
valued  at  the  invoice  price  while  in  custody  of  sheriff  after  levy 
and  before  sale.  The  levy  was  made  on  the  13th  of  November, 
and  possession  taken  by  the  sheriff;  on  November  the  15th, 
plaintiffs  in  writing  with  schedule  appended,  notified  the  sheriff 
that  the  goods  purchased  from  them  by  Shaffer  on  10th  of  Sep- 
tember, 1889,  had  been  obtained  by  fraud,  and  that  they  still 
claimed  them ;  on  the  same  day  they  also  notified  Shaffer  of 
their  election  to  rescind  the  contract  and  reclaim  the  goods  be- 
cause of  his  alleged  fraud,  and  at  the  same  time  returned  to  him 
two  unpaid  notes  given  on  the  purchase,  but  did  not  return  or 
offer  to  return  $100  in  money  he  had  paid. 

The  sheriff,  disregarding  the  notice,  proceeded  with  the  sale 
and  brought  the  proceeds  into  court  for  distribution.  The 
plaintiffs  then  brought  this  action  against  him  for  damages. 
On  the  trial  in  the  court  below,  plaintiffs  offered  evidence  of 
alleged  false  representations  made  by  Shaffer  on  the  10th  of 
September,  1889,  when  the  last  bill  was  purchased. 

Mr.  Schwartz,  one  of  the  plaintiffs,  testified  as  follows: 
"  Q.  What  was  the  statement  that  you  said  he  made  there  in 
1889  in  the  presence  of  your  credit  man?  A.  The  first  ques- 
tions were  addressed  to  the  matter  of  Friedman's  withdrawal 
from  the  firm.  He  said  Friedman  had  no  means  and  had  no 
money  in  the  firm ;  that  he  had  taken  nothing  out,  and  that  he 
owed  him  nothing.  He  also  said  that  the  difficulties  he  had  in 
meeting  his  liabilities  promptly  were  due  to  Friedman's  buying 
goods  too  liberally.  He  said  he  had  no  over-matured  liability 
of  any  kind,  and  his  financial  condition  was  good ;  he  was  able 
to  meet  all  his  bills  as  they  matured.  That  is  substantially 
what  he  said." 

He  then  testified  that  Shaffer  gave  four  notes,  all  dated  Oo 
tober  1,  1889,  for  this  last  bill;  one  at  thirty  days  for  $100  ; 
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one  at  sixty  days  for  $125 ;  one  at  ninety  days  for  $150  ;  and 
one  at  120  days  for  $141.44.  That  the  first  one  for  $100  was 
paid  when  it  became  due,  and  the  remaining  three  not  due  at 
date  of  levy  were  returned  to  Shaffer  before  the  sale,  but  ad- 
mits there  was  no  return  or  offer  to  return  the  $100,  or  any 
part  of  it,  paid  on  the  first  note. 

Mr.  A.  R.  Barret,  the  credit  man  of  plaintiffs,  testifies  to 
the  representations  made  by  Shaffer  at  the  time  spoken  of  by 
Mr.  Schwartz  as  follows :  "  Q.  State  what  was  said.  A.  Mr. 
Schwartz  first  asked  him  in  relation  to  his  copartnership  and 
dissolution,  and  why  it  was  dissolved.  Shaffer  answered  that  his 
partnership  with  Friedman  had  been  dissolved  because  Fried- 
man had  been  accustomed  to  buy  too  freely,  and  he  accounted 
for  his  past  or  his  previous  slowness  in  paying  his  accounts  up- 
on that  ground.  He  was  then  asked  if  Friedman  had  taken 
anything  out  of  the  concern,  and  he  said,  "  no."  He  was  then 
asked  in  i*egard  to  his  liabilities,  and  he  said  he  had  no  unma- 
tured or  past  due  liabilities, — and  that  he  would  be  perfectly 
able  to  pay  his  bills  in  the  future. 

The  plaintiffs  followed  this  by  offering  judgments  entered  on 
warrants  of  attorney  bearing  date  prior  to  September  10, 1889, 
amounting  to  about  $4,000  in  favor  of  L.  Friedman  and  Mary 
Shaffer. 

It  was  argued  from  this  evidence,  here  were  three  false  state- 
ments :  (1)  That  he  was  not  indebted  to  Friedman,  the  retir- 
ing partner.  (2)  That  he  had  no  overdue  debts.  (8)  That 
he  was  able  to  pay  all  his  debts  as  they  matured.  Assuming, 
as  we  must,  where  a  compulsory  nonsuit  is  entered,  that  the 
statements  of  plaintiff's  witnesses  are  connect,  Shaffer  certainly 
did  not  tell  the  truth ;  the  record  shows  he  was  indebted  to 
Friedman ;  he  owed  debts  then  past  due ;  in  less  than  sixty 
days  thereafter  he  was  not  able  to  pay  his  debts,  and  was  in 
fact  insolvent  at  the  date  of  the  purchase.  If  the  issue  had 
been  between  plaintiffs  and  Shaffer,  it  would  have  been  a  ques- 
tion for  the  jury  to  determine  whether,  in  view  of  all  the  evi- 
dence, plaintiffs  had  been  misled  by  "falsehood,  artifice,  or 
conti'ivance ; "  had  parted  with  their  goods  on  the  faith  of  false 
representations.  If,  by  false  and  fraudulent  representations, 
Shaffer,  under  the  form  of  a  sale,  got  into  his  control  and  ap- 
parent absolute  ownership  their  property,  they  had  a  right  to 
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rescind  the  contract  and  reclaim  it,  on  returning  the  notes  and 
paying  back  or  offering  to  pay  back  the  money  already  paid : 
Benjamin  on  Sales,  sec.  604 ;  8  A.  &  E.  Enc.  of  Law,  801.  But 
this  is  an  action  of  trespass  against  the  sheriff  for  a  wrongful 
seizure  and  sale  of  plaintiff's  property.  Certainly,  there  was 
no  trespass  in  seizing  it ;  the  legal  title,  voidable  perhaps,  but 
still  the  legal  title,  by  a  contract  of  purchase  and  sale  had 
passed  to  Shaffer  two  months  before ;  he  was  in  the  actual  pos- 
session of  the  property  under  the  contract ;  plaintiffs  had  con- 
firmed the  sale  by  accepting  in  part  payment  $100,  fifty  days 
after  possession  had  been  taken.  The  property  by  regular 
judgment  and  execution  had  passed  into  the  custody  of  the 
law  before  even  an  attempt  to  rescind  was  made ;  it  was  the 
sheriff's  duty  to  seize  it,  for  at  the  date  of  the  levy  the  title 
and  possession  were  both  in  Shaffer. 

If  not  a  trespasser  at  the  beginning,  did  he  by  the  sale,  after 
notice,  become  one  ?  Leaving  out  of  view  the  inquiry  as  to 
whether  the  evidence  showed  such  ^^  contrivance  and  fraud " 
as  would  warrant  a  rescission  of  the  contract  of  sale  on  part  of 
plaintiffs  as  between  them  and  Shaffer,  the  question  is  whether 
as  to  this  property,  in  the  custody  of  the  sheriff  under  a  lawful 
seizure  by  virtue  of  execution  on  judgments  regularly  entered, 
the  alleged  rescission  was  effectual  to  revest  title  in  the  plain- 
tiffs. 

It  has  never  been  held  in  this  state,  that,  as  against  an  attach- 
ment or  execution  on  a  debt  contracted  subsequent  to  the  al- 
leged voidable  sale,  the  vendor  could  rescind  and  reclaim  the 
goods.  On  the  contrary,  in  Smith  v.  Smith,  Murphy  &  Co., 
21  Pa.  867,  the  rule  that  he  cannot  do  so  is  approvingly  recog- 
nized, although  the  decision  was  rested  on  other  grounds.  Cred- 
itors whose  debts  are  contracted  subsequent  to  the  possession 
by  the  vendee  of  goods  under  a  voidable  title,  are  treated  as  in 
the  same  situation  with  bona  fide  purchasers. 

Plaintiffs  concede  here  that,  if  Shaffer  had  sold  these  goods 
to  his  customers,  they  could  not  have  followed  and  reclaimed 
them,  because  by  their  own  act  they  had  put  in  Shaffer  a  title 
known  only  to  themslves  to  be  voidable ;  purchasers  had  the  right 
to  assume,  when  they  bought,  that  he  was  the  absolute  owner. 
So  with  creditors  whose  debts  were  contracted  subsequent  to 
his  possession  under  this  title.     By  plaintiff's  act  he  was  fur 
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nished  with  a  basis  for  credit  on  which  those  who  trusted  him 
had  a  right  to  rely.  For  two  months  Shaffer  had  the  exclu- 
sive possession 'of  these  goods  as  owner;  while  thus  in  posses- 
sion, he  pays  nearly  twenty-five  per  cent  of  the  contract  price  ; 
plaintiffs,  without  objection  or  inquiry,  accept  it;  then  H.  B. 
Claflin  &  Co.,  on  a  debt  contracted,  as  appears  by  the  record 
offered  in  evidence  by  plaintiffs,  on  6th  of  November,  1889, 
two  months  after  the  purchase,  enter  judgment  and  issue  exe- 
cution. As  to  this  debt,  the  attempted  rescission  was  too  late  ; 
however  effectual  it  might  have  been  as  to  debts  existing  on 
September  10,  1889,  it  could  not  sUy  the  execution  on  this 
judgment :  in  making  a  sale  upon  this  writ,  the  sheriff  commit- 
ted no  trespass. 

Further,  the  acceptance  of  the  $100  by  plaintiffs  on  Novem- 
ber 4,  1889,  in  part  payment  of  the  bill,  was  in  affirmance  of 
the  contract.  This,  it  is  said,  was  before  they  discovered  Shaf- 
fer's statements  were  false.  Let  this  be  so ;  even  if  their  neg- 
lect to  make  inquiry  for  fifty  days  did  not  affect  their  right  to 
rescind,  because  they  had  not  yet  discovered  the  fraud,  still 
when  they  did  discover  it,  a  reclamation  of  the  goods  imposed 
upon  them  the  duty  of  refunding  the  money  over  and  above  the 
value  of  the  few  already  sold  by  Shaffer.  Thereafter,  their  re- 
tention of  Shaffer's  money  was  a  persistent  afiSrmance  of  the 
contract.  A  party  seeking  a  rescission  cannot  have  both  the 
property  and  the  price  ;  cannot  both  affirm  and  disaffirm. 

The  case  does  not  belong  to  that  class  of  fraudulent  contracts 
where  propeily  in  the  goods  never  passed  to  the  wrongdoer ; 
as  in  case  of  false  personation,  or  a  fraudulent  refusal  to  per- 
form conditions  precedent  to  transfer.  Both  the  property  in 
and  the  possession  of  the  chattels  vested  in  Shaffer,  and  such 
was  the  intention  of  both  parties  to  the  contract;  the  price  was 
to  be  paid  by  installments ;  up  to  the  time  of  the  alleged  res- 
cission the  purchaser  had  paid  just  as  he  agreed  to  pay.  But 
then,  before  the  other  payments  were  due,  at  the  time  of  the 
seizure  of  his  goods,  it  was  demonstrated  he  was  not  solvent  as 
he  had  said  he  was,  and  he  did  owe  creditors  he  had  said  he  did 
not  owe.  Assume,  on  these  facts,  plaintiffs  had  a  right  to  i-escind 
and  reclaim  their  goods,  the  nature  of  the  transaction  conferred 
on  them  no  right  to  appropriate  $100  of  Shaffer's  money,  nor  did 
it  impose  on  him  a  forfeiture  of  that  amount,  or  of  that  amount 
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less  the  value  of  the  goods  already  sold ;  their  right  to  be  made 
whole  does  not  also  iDclude  a  right,  for  their  own  profit,  to  im- 
pose a  fine  of  $100,  or  any  less  sum,  on  Shaffer  for  lying. 

But,  it  is  argued,  this  rule  can  only  have  application  where 
the  suit  is  between  the  vendor  and  vendee ;  that  plaintiffs  ought 
not  to  have  paid  the  money  to  the  sheriff,  for  they  had  not  re- 
ceived it  from  him ;  nor  to  Shaffer,  for  he  had  no  longer  control 
of  the  goods.  This  is  to  say  in  effect,  plaintiffs  could  rescind 
for  what  they  gave,  but  could  not  for  what  they  got ;  could 
take  back  their  goods,  but  could  not  give  back  Shaffer's  money. 
We  fail  to  see  how  a  levy  on  the  goods  deprived  Shaffer  of  the 
right  to  leceive  his  money ;  this  suit  against  the  sheriff  is  not 
for  a  rescission  ;  it  is  for  ti'espass ;  to  maintain  it,  plaintiffs  must 
show  that,  as  between  them  and  Shaffer,  they  had  rescinded 
before  bringing  it.  They  must  prove  they  had  sufficient  grounds 
to  rescind,  and  that,  before  reclaiming  the  goods,  they  did  all 
that  equity  demanded ;  its  first  demand  is,  that  one  claiming 
to  rescind  a  contract  must  restore  or  offer  to  restore  the  other 
party  to  his  condition  before  it  was  made.  True,  it  does  not 
demand  that  which  is  impossible  or  unreasonable ;  but  it  was 
not  impossible  to  tender  Shaffer  his  money,  for  he  was  there  in 
person.  They  did  tender  and  he  received  the  notes  not  yet 
due.  The  fact  that  the  goods  were  in  the  custody  of  the  law 
to  be  applied  to  payment  of  his  debts  did  not  make  a  tender 
to  him  unreasonable ;  the  sheriff  had  nothing  to  do  with  the 
money ;  had  no  levy  or  claim  upon  it ;  it  was  Shaffer's,  and  he 
had  a  right  to  receive  it.  The  title  to  the  goods  was  still  iti 
him  until  the  money  was  tendered  to  or  received  bj'^  him,  and 
until  the  rescission  was  completed  by  repaying  or  offering  to 
repay  the  money,  the  sheriff  could  not,  without  peril,  relinquish 
the  goods  sought  to  be  reclaimed.  Therefore,  in  proceeding 
according  to  the  command  of  his  writ,  he  made  sale  not  of  plain- 
tiff's property  but  of  Shaffer's. 

True,  the  debtor  in  the  writ  could  not,  by  any  act  of  his  after 
the  levy,  loosen  the  grasp  of  the  law,  but  the  plaintiffs,  by  do- 
ing what  was  required  of  them,  could  have  made  void  his  title, 
and  thus  have  constructed  a  foundation  for  this  suit  against  the 
sheriff.  The  decision  of  this  court  in  Kitchen  v.  McCloskey, 
160  Pa.  876,  is  properly  cited  and  relied  on  by  appellants  as  es- 
tablishing the  right  of  the  vendor  to  a  rescission  after  levy  and 
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before  sale ;  but  in  that  case  the  rescission  was  only  consummated 
by  the  vendor  repaying  to  the  vendee  the  purchase  money  of 
the  property  levied  upon ;  without  such  payment  there  would 
have  been  no  rescission  and  the  plaintiff  would  have  failed  in 
his  action. 

The  judgment  of  the  court  below  is  affirmed,  and  appeal  is 
dismissed  at  cost  of  appellants. 


156  |6g  Jaekel,  Appellant,  v.  Caldwell. 

[Marked  to  be  reported.] 

Principal  and  agent — 8<Ue  of  land  by  agent — Retoeation  <tf  agency — Be- 
coverv — Quantum  meruit 

An  agent  employed  to  sell  land,  whose  authority  has  been  revoked,  may 
recover  from  his  principal,  upon  a  quantum  meruit,  the  expenditures 
which  he  has  been  encouraged  to  make  in  effecting  the  sale,  and  compen- 
sation for  his  labor  and  time. 

Argued  April  21, 1898.  Appeal,  No.  878,  Jan.  T.,  1898,  by 
plaintiff,  Frederick  Jaekel,  from  judgment  of  C.  P.  Blair  Co., 
Oct.  T.,  1888,  No.  14,  on  verdict  for  defendant,  Israel  C.  Cald- 
well. Before  Stbrrbtt,  C.  J.,  Green,  Mitchell  and  Thomp- 
son, JJ. 

Assumpsit  by  agent  against  principal  to  recover  for  labor, 
time  and  expenditures  in  trying  to  sell  land. 

The  facts  as  they  appeared  at  the  trial,  March  28,  1892,  be- 
fore WiCKHAM,  P.  J.,  of  the  86th  judicial  district,  specially 
presiding,  are  stated  in  the  opinion  of  the  Supreme  Court 

The  agreement  between  plaintiff  and  defendant  was  as  fol- 
lows: 

"  We  agree  that  F.  Jaekel  shall  sell  our  coal  lands  in  White 
and  Clearfield  townships,  Cambria  county,  containing  8168 
acres.  He  is  to  pay  to  us  the  sum  of  two  hundred  thousand 
dollars  without  regard  to  the  price  he  sells  for,  on  payment  of 
which  sum  we  are  to  execute  to  purchaser  a  good  and  sufficient 
deed.  We  reserve  all  the  timber  specified  in  agreement  with 
A.  J.  Reynolds  as  well  as  hemlock  saw-timber,  surface  and  all 
other  timber  to  pass  by  deed." 

A  supplemental  contract  simply  referred  to  the  timber. 
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The  last  amended  statement,  referred  to  in  the  opinion  of 
the  Supreme  Court,  was  as  follows : 

"  Now,  March  28, 1892,  plaintiff  moves  to  amend  statement 
filed  in  this  case  by  averring  that  defendant  received  from  the 
sale  of  the  land  in  question  an  amount  exceeding  $333,888.10 
for  his  share.  Plaintiff  further  avers  that  he  had,  prior  to  the 
revocation  of  this  authority  to  sell,  procured  a  purchaser  to  take 
this  land  at  $850,000.  He  therefore  avers  that  his  damages  sus- 
tained is  the  one  half  of  the  difference  between  $850,000  and 
$215,000,  amount  which  he  was  to  pay  Dean  and  Caldwell,  or 
if  the  court  should  be  of  the  opinion  that  the  amount  at  which 
said  purchaser  offered  to  take  said  land  is  not  the  criterion  to 
determine  the  damages,  this  plaintiff  avers  that  the  measure  of 
his  damages  is  the  compensation  for  his  time,  trouble  and  ex- 
penses, in,  at  the  instance  of  defendant  and  John  Dean,  en- 
deavoring to  sell  the  land  in  question,  and  plaintiff  avers  that 
the  amounts  so  expended  by  him  exceeded  $50,000,  and  that  his 
time  and  labor  amounted  to,  or  was  worth  an  additional  $20,000, 
and  that  defendants  should  pay  one  half  of  said  amounts." 

The  court  charged  in  part  as  follows : 

"  [The  construction  placed  by  the  court  on  these  contracts 
prevents  the  plaintiff  from  recovering  in  this  action,  unless  he 
has  established  the  fact,  that  he  found  a  purchaser  for  the  land^ 
willing  and  able  to  pay  Dean  and  Caldwell  more  than  the  sum 
of  $215,000,  in  cash.  The  burden  of  proving  this  fact  rests  on 
the  plaintiff.  It  is  his  dut}'  to  make  it  clear  to  you  by  the  weight 
or  preponderance  of  the  evidence.  If  he  has  failed  to  do  this, 
he  can  recover  nothing.  If  he  has  shown  that  he  obtained  a 
bona  fide  customer,  that  is,  one  able  and  willing  to  pay  more 
than  $215,000,  and  informed  Judge  Dean  of  that  fact  before 
his  authority  to  sell  was  revoked,  he  would  be  entitled  to  recover 
from  the  defendant  one  half  of  the  excess  over  $215,000,  to- 
gether with  interest  from  time  of  demand,  provided — I  was 
going  to  say — that  the  defendant  authorized  or  ratified  the 
written  agreements  on  which  the  suit  is  based ;  but  his  counsel 
have  conceded  that  he  did  authorize  Judge  Dean  to  make  these 
agreements,  or  at  least  ratified  them  after  they  were  made,  and 
it  is  not  necessary  to  discuss  that  question  farther.]  [1] 

"  [Now,  gentlemen,  I  instruct  you,  that  there  can  be  no  com* 
pensation  whatever  allowed  the  plaintiff  for  time,  services  oi 
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money  expended  in  mere  efforts  to  develop  and  sell  the  land. 
Neither  the  defendant  nor  Judge  Dean  agreed,  in  the  writings 
declared  upon,  to  pay  the  plaintiff  anything  unless  he  actually 
made  a  sale  at  a  price  exceeding  $215,000.  He  undertook  to 
sell  the  land  on  a  contingent  commission ;  he  took  his  chances 
and,  without  some  other  contract  than  that  set  forth  in  these 
agreements — and  there  is  none  other  before  you — all  the  risks 
would  be  his.  If,  on  the  principle  of  '  Nothing  risked,  nothing 
won,*  he  spent  his  time  and  money  on  a  mere  speculation,  he, 
of  course,  could  not  make  the  defendant  repay  his  losses.  Every 
day  men  make  such  contracts ;  some  of  them  gain  and  some  of 
them  lose.  Doing  business  in  this  way,  while  legitimate  enough, 
is  still  somewhat  of  a  lottery ;  and  the  man  who  goes  into  it 
must  take  his  chances.]  [2]  [In  the  present  case  the  landown- 
ei*8  were  incurring  no  liability  whatever,  as  they  could  revoke 
the  plaintiff's  authority  at  any  time  before  he  had  found  a  pur- 
chaser. If  the  plaintiff  desii*ed  to  protect  himself  more  fully, 
be  could  have  prorided  in  the  contract  that  the  property  should 
not  be  withdrawn  from  his  hands  before  a  certain  period  had 
expired;  then,  if  his  authority,  before  the  time  given  had  run 
out,  was  taken  from  him,  he  might  recover  for  time,  labor  and 
money  expended.  That  is,  he  would  be  entitled  to  a  reason- 
able compensation.  Since  he  did  not  provide  for  this,  since  he 
chose  to  take  the  chances  of  getting  nothing  or  making  a  big 
profit,  as  he  seems,  according  to  his  testimony,  to  have  expected, 
he  cannot  hold  these  men,  or  either  of  them,  responsible  for 
money  expended  in  developing  that  land,  for  time  spent  in  try- 
ing to  find  a  purchaser,  or  for  the  money  spent  in  New  York 
or  elsewhere  or  otherwise.  That  was  his  own  affaii*,  and  neither 
of  them  would  be  bound  to  compensate  him.  The  evidence 
bearing  on  the  plaintiff's  expenditures  and  efforts  in  trying  to 
sell  the  land  is,  under  the  pleadings  in  this  case,  only  adAiissibl^ 
and  to  be  considered  as  bearing  upon  the  question  whether  or 
not  he  found  a  purchaser.]  [3]  .... 

''Now,  gentlemen,  to  briefly  recapitulate,  first,  if  the  plaintiff, 
at  the  time  he  alleges  he  sold  the  land,  was  a  real  estate  broker, 
that  is,  was  engaged  in  the  buying  or  selling  real  estate  for 
others  iu  the  manner  already  described,  he  cannot  recover, 
as  he  admits  that  he  had  no  license.  [Second.  If  the  plaintiff 
was  not  a  real  estate  broker  at  the  time  mentioned  and  made 
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the  sale  in  good  faith  to  Fulton,  and  Fulton  had  the  ability  and 
was  willing  to  pay,  and  the  plaintiff,  before  his  authority  was 
revoked,  notified  Judge  Dean  of  this  sale,  and  the  latter,  for 
himself  and  the  defendant,  positively  refused  to  make  a  deed 
or  deeds  and  this  prevented  the  sale  from  being  consummated, 
then  the  plaintiff  is  entitled  to  recover  the  sum  of  $67,500, 
with  interest  from  the  time  of  demand.  If  you  find  in  favor 
of  the  plaintiff,  you  can  give  no  less  sum  than  this  I  have  just 
mentioned.]  [6]  If  no  sale  was  made,  or  if  the  purchaser  was 
irresponsible,  or  did  not  intend  to  pay,  that  is,  if  the  whole  thing 
was  a  farce,  a  sham  or  an  experiment  of  Sipes's,  although  the 
plaintiff  may  have  been  entirely  honest  in  the  matter  himself, 
then  no  recovery  can  be  had." 
Verdict  and  judgment  for  defendants.     Plaintiff  appealed. 

Errors  msigned  were  (1-3,  0)  instructions,  quoting  them ; 
(8)  answer  to  point  recited  in  opinion  of  Supreme  Court,  quot- 
ing point,  answer  and  subsequent  agreement  of  Feb.  9,  lS93, 
recited  in  opinion  of  Supreme  Court ;  and  (9)  ruling  on  evi- 
dence, quoting  bill  of  exception  recited  in  opinion  of  Supreme 
Court. 

Martin  BelU  John  M.  Bailey  with  him,  for  appellant. — Jaekel 
could  not  claim  that  his  rights  under  the  contmct  were  of  in- 
definite duration,  that  is,  that  he  had  all  his  lifetime  within 
which  to  make  a  sale.  He  must  sell  within  a  reasonable  time, 
in  view  of  all  the  circumstances ;  failing  so  to  do,  his  principals 
could  revoke  his  authority ;  but,  if  they  revoke  his  authority 
without  giving  him  such  reasonable  time,  they  would  be  liable 
to  him  in  damages.  The  measure  of  such  damages  might  not 
be  the  loss  of  the  profit  he  would  make  on  a  sale ;  such  a  meas- 
ure might  be  deemed  to  be  speculative ;  but  at  least  he  would 
be  entitled  to  be  compensated  for  his  reasonable  labor  and  ex- 
pense ;  in  other  words,  could  recover  on  a  quantum  meruit : 
Blackstone  v.  Buttermore,  53  Pa.  268 ;  Hill  v.  Jones,  152  Pa. 
433. 

In  Stitt  V.  Huidekopers,  17  Wal.  385,  and  Coffin  v.  Landis, 
46  Pa.  426,  the  action  was  for  services  subsequent  to  the  revo- 
cation of  the  agency. 

H.  M.  Baldridge^  John  M,  Orvis  with  him,  for  appellee. — It 
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is  perfectly  apparent,  from  the  testimony  of  all  the  parties  to 
the  contract,  that  there  is  not  a  shadow  of  a  claim  for  compen- 
sation on  a  quantum  meruit — that  it  was  never  within  the 
comtemplation  of  any  of  them  that  Jaekel  was  to  be  reimbursed 
for  any  expenditures  he  made  in  his  attempts  to  sell  the  land, 
and  it  was  never  thought  of  by  plaintiff  until  after  his  option 
had  been  revoked. 

An  offer  to  sell  at  a  fixed  price,  whether  accompanied  with 
an  agency  to  sell  to  others  or  not,  may  be  revoked  at  any  time 
prior  to  the  acceptance  of  the  offer,  unless  there  is  an  express 
agreement  on  good  consideration  to  accept  within  a  limited 
time ;  or  when  other  acts  are  done  which  the  person  making 
the  offer  consents  to  be  bound  by :  Stitt  v.  Huidekopers,  17 
Wal.  385. 

Where  there  is  no  limitation  of  the  agency  as  to  the  time 
expressed,  the  principal  may  at  any  time  put  an  end  to  the  re- 
lation between  him  and  his  agent  by  withdrawing  the  authority, 
unless  it  is  coupled  with  an  interest  or  given  for  a  valuable  con- 
sideration :  Coffin  V.  Landis,  46  Pa.  426  ;  Tower  v.  O'Neil,  66 
Pa.  332 ;  Hartley  and  Minor's  Ap.,  58  Pa.  212. 

What  is  meant  by  a  power  coupled  with  an  interest  is  defined 
as  an  interest  in  the  thing  itself  on  which  the  power  is  to  be 
exercised,  and  not  an  interest  in  that  which  is  produced  bj'  the 
exercise  of  that  power :  Hunt  v.  Rousmanier,  8  Wheat.  201. 

The  case  of  Blackstone  v.  Buttermore,  53  Pa.  268,  on  which 
appellant  relies,  is  entirely  different  in  its  circumstances.  In 
that  case  there  was  a  revocation  before  the  Ist  of  May  and  by 
its  terms  it  was  irrevocable  before  that  time.  Within  the  time 
the  agent  made  an  agreement  to  sell,  and  the  purchaser  from 
the  agent,  who  had  notice  of  the  revocation,  brought  an  eject- 
ment to  recover  the  property ;  no  question  was  raised  about  the 
principars  liability  to  his  agent,  as  the  agent  was  not  a  party 
to  the  suit,  and  what  was  said  about  the  principal's  liability  to 
him  was  but  an  obiter  dictum. 

Hill  V.  Jones,  152  Pa.  433,  cited  by  the  appellant,  has  no 
analogy  to  this  case.  There  was  in  that  case  an  agreement  for 
a  fixed  time. 

The  question  of  reasonable  time  was  one  of  law  for  the  court: 
Learning  v.  Wise,  73  Pa.  173. 
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Opinion  by  Mr.  Justice  Thompson,  July  19, 1898  : 
The  question  raised  in  this  case  is  whether  the  appellant 
was  entitled  to  recover  upon  a  quantum  meruit.  The  solution 
of  it  will  be  found  in  the  pleadings  and  the  evidence.  The 
original  statement  filed  in  1888  contained  common  counts  for 
goods  sold  and  delivered,  for  work  and  labor  done,  for  money 
advanced  and  laid  out,  for  money  had  and  received  for  use  of 
appellant,  and  for  money  due  on  an  account  stated.  An  amend- 
ment was  filed,  and  set  forth  that  in  1881  Judge  Dean  and  ap- 
pellee were  joint  owners  of  a  tract  of  coal  land  consisting  of 
8168  acres,  and  desiring  to  sell  this  tract  they  employed  appel- 
lant to  act  as  agent  for  negotiating  a  sale,  and  for  his  compen- 
sation for  the  work  and  labor  of  effecting  the  sale,  agreed  to 
give  him  any  sum  above  the  price  of  $200,000  for  which  he 
might  sell  it.  That  this  agreement,  together  with  one  amend- 
ing it  as  to  certain  timber  on  the  lands  and  increasing  the  price 
to  $215,000,  was  signed  by  Judge  Dean  for  himself  and  ap- 
pellee. That  upon  the  faith  of  this  agreement  he  expended 
money  and  advertised  the  same ;  that  in  order  to  make  a  mar- 
ket he  projected  a  railroad  to  the  tract,  and  expended  large 
sums  of  money  in  its  organization  and  in  raising  money  to  build 
it ;  that  while  he  was  thus  actively  engaged  in  making  a  sale, 
with  every  prospect  of  success,  the  appellee  and  his  co-owner, 
without  notice  to  appellant,  sold  the  lands  to  a  coal  company 
for  a  sum  exceeding  $815,000 ;  that  Judge  Dean  paid  to  appel- 
lant his  share  of  the  compensation  due  to  him,  amounting  to 
$26,000,  and  that  appellee  has  refused  to  pay  his  share  of  such 
compensation.  Subsequently  he  filed  another  amended  state- 
ment in  which  he  avers  that  appellee  received  for  the  land  an 
amount  exceeding  $888,888.10  for  his  share ;  that  previous  to 
the  revocation  of  the  authority  to  sell  he  had  procured  a  pur- 
chaser at  the  price  of  $850,000,  and  avers  his  damages  to  be  the 
one  half  difference  between  $215,000  and  the  $850,000,  or  if  the 
court  be  of  opinion  that  the  price  at  which  the  purchaser  was 
to  take  the  lands  is  not  the  measure  of  damages,  he  then  avers 
his  damages  to  be  computed  for  his  time,  trouble,  and  expense, 
and  specifying  the  length  of  time  and  the  amount  he  htis  ex- 
pended. 

Upon  the  trial  the  appellant  elected  to  go  to  trial  upon  the 
last  amended  statement,  and  offered  ^^  to  prove  by  the  witness 
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on  the  stand  that  in  order  to  sell  this  land  it  became  necessary 
to  construct  a  railroad  to  the  land,  that  the  defendant  encour- 
aged him  to  interest  himself  in  having  such  a  railroad  built,  that 
he  did  interest  himself  in  having  such  a  railroad  built,  that  his 
time  and  expenses  in  having  this  railroad  built  aggregated  the 
sum  of  $20,000,  and  that  he  was  encouraged  by  the  defendant 
and  Judge  Dean  to  promote  the  construction  of  the  railroad 
with  a  view  of  enabling  a  more  ready  sale  of  this  land."  The 
offer  was  refused  upon  the  ground  that  it  was  not  alleged  in 
appellant's  statement  as  a  ground  of  recovery. 

The  learned  judge  refused  to  charge  as  follows :  "  If  after 
Mr.  Jaekel's  first  effort  to  sell,  it  was  found  impossible,  without 
exposing  the  coal  by  shafts  and  drifts,  and  he  was  encouraged 
by  his  employers  to  engage  miners  for  the  purpose  and  spent 
thirteen  months  in  such  work,  and  expended  his  money  therein 
and  labor  in  the  supervision  of  the  work,  and  if  then,  finding 
that  a  sale  could  not  be  effected  until  a  railroad  was  made,  he 
was  again  encouraged  by  his  employers  to  devote  his  time, 
efforts,  and  money  for  that  purpose  in  order  that  he  might  effect 
a  sale  after  its  construction,  he  would  still  be  entitled  to  a 
reasonable  time  thereafter  to  make  a  sale,  and  if  they  then,  be- 
lieving it  more  advantageous  for  them  to  form  a  coal  and  coke 
company  and  convey  to  it,  revoked  his  authority  within  the  limit 
of  such  reasonable  time,  he  would  be  entitled  to  recover  the 
amount  of  his  reasonable  expenditures  and  the  reasonable  value 
of  his  services."  ^^  Because  it  attempts  to  establish  a  basis  for  a 
recovery  not  set  forth  in  the  plaintiff's  statement  of  his  claim." 

After  the  trial,  at  the  suggestion  of  the  court,  by  agreement, 
appellant  was  allowed  to  amend  his  statement  nunc  pro  tunc, 
and  the  amendment  made  was  as  follows,  viz. :  ^^  And  now,  to 
wit,  February  9, 1898,  at  the  suggestion  of  the  court,  it  is  agreed 
that  the  plaintiff  shall  be  permitted  to  amend  his  statement, 
nunc  pro  tunc,  as  of  March  24,  1892,  by  alleging  the  several 
matters  hypothetically  stated  in  the  point  submitted  by  the 
plaintiffs  counsel,  at  the  trial.  And  it  is  further  agreed,  the 
court  assenting,  that  the  refusal  of  the  said  point  shall  not  be 
considered  as  resting  on  the  reason  assigned  therefor,  by  the 
court,  at  the  tiial,  but  shall  be  deemed  to  be  based  solely  on  the 
other  reasons  set  forth  in  the  opinion  this  day  filed,  overruling 
the  motion  for  a  new  trial,  namely,  that  the  facts  hypothetically 
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set  forth  in  said  point  were  unsustained  by  evidence.  Tlie 
purpose  of  this  agreement  is  to  enable  the  plaintiff,  if  he  so  de- 
sire, to  have  the  case  fully  reviewed  in  the  Supreme  Court,  on 
all  its  alleged  and  real  merits." 

As  the  court  refused  a  new  trial  it  is  manifest  that,  {pr  the 
purpose  of  this  case,  assuming  the  pleadings  as  amended  con- 
tained a  sufiScient  averment,  a  refusal  of  the  point  was  intend- 
ed. With  the  pleadings  so  amended  this  was  error.  If  these 
facts  had  been  found  by  a  jury,  and  there  was  evidence  from 
which  they  might  so  have  found,  under  these  pleadings  the  ap- 
pellant would  have  been  entitled  to  a  recovery.  The  owners 
of  the  property  employed  appellant  to  sell  their  lands.  Judge 
Dean  testified :  "  The  first  one  employed  to  sell  the  land  was 
appellant ;  it  was  a  verbal  arrangement,  and  they  gave  appel- 
lant authority  to\dispose  of  the  land ;  that  he  demanded  a  paper 
because  as  he  alleged  parties  doubted  his  authority  to  sell,  and 
what  had  existed  in  parol  before  that  was  reduced  to  writing 
after  consultation  with  Mr.  Caldwell,  the  appellee."  The  ap- 
pellant testified :  "  That  Judge  Dean  wanted  him  to  sell  the 
land  and  that  he  went  to  New  York  to  do  so,  and  upon  his  re- 
turn he  went  to  Judge  Dean  and  said  to  him:  'I  can't  do 
anything  down  there,  I  have  nothing  to  show  that  I  am  author- 
ized to  sell  the  land,'  and  the  reply  was,  'We  will  remedy 
that  right  straight,'  and  the  agreement  was  given."  This  agree- 
ment, dated  August  20, 1881,  first  recites :  "  We  agree  that  ap- 
pellant shall  sell  our  coal  lands,"  and  is  distinctly  an  authority 
to  sell,  and  "  he  is  to  pay  to  us  the  sum  of  $200,000  without 
regard  to  the  price  he  sells  for ;  on  payment  of  such  sum  we  are 
to  execute  a  good  and  sufficient  deed." 

It  is  clear  he  was  employed  to  sell  the  lands,  and  the  measure 
of  his  compensation  was  to  be  any  sum  in  excess  of  that  men- 
tioned. It  was  an  agreement  making  him  an  agent  with  full 
authority  to  sell,  and  fixing  the  basis  of  compensation.  No  time 
was  fixed  for  the  consummation  of  the  sale,  and  the  appellant 
began  to  devote  his  entire  time  to  his  employment,  going  back 
and  forth  from  New  York,  and  advertising  in  different  papera. 
That  up  to  April,  1886,  whenever  appellant  was  at  home,  which 
was  at  least  oace  a  month,  appellee  called  upon  him  to  inquire 
what  appellant  was  doing  in  regard  to  the  sale.  Appellant 
employed  men  to  open  the  mine,  and  on  one  occasion  took  ap- 
Vol.  clvi — 18 
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pellee  to  see  the  work.  That  in  order  to  make  a  market  for 
the  land  he  organized  a  railroad  company.  This  railroad  was 
begun  in  1884  and  was  completed  in  1886.  That  in  that  year 
he  took  some  miners  to  the  land  and  cleaned  out  the  mines, 
with  ^  view  to  an  examination  by  experts.  In  July,  1886,  he 
says  he  made  an  agreement  to  sell  the  lands  to  John  Fulton. 
When  he  returned  home  for  the  purpose  of  having  a  deed>exe- 
cuted  he  learned  from  Judge  Dean  that  the  authority  to  sell 
was  revoked.  Judge  Dean  said  afterwards  so  far  as  he  was 
concerned  he  would  settle  with  him,  and  accordingly  paid  him 
the  sum  of  $26,000  in  full  settlement  of  any  claim  on  this  ac- 
count which  appellant  had  against  him.  Judge  Dean  testi- 
fied :  ^^  That  Caldwell  knew  about  appellant^s  efforts  to  make 
the  sale.  That  when  he  came  to  him  in  July,  1886,  and  stated 
he  had  made  a  sale,  he  then  told  him  he  and  appellee  would 
take  tlie  matter  out  of  his  hands.  It  was  then  he  notified  him 
his  authority  to  sell  was  revoked."  It  is  clear  that  this  agree- 
ment contained  a  continuous  authority  to  sell  until  revoked  in 
July,  1886,  and  that  on  the  faith  of  it  appellant  went  on  ex- 
pending money  up  to  that  date,  when  he  says  he  had  secured  a 
purchaser  for  the  land.  He  was  thus  encouraged  to  spend  his 
money  and  labor,  and  had  therefore  a  right  to  assume  that  no 
revocation  of  his  authority  to  sell  would  occur.  If  the  appellee 
and  his  co-owner  permitted  appellant  to  go  on  expending  the 
time,  labor  and  money  necessary  to  the  accomplishment  of  his 
object,  and  suddenly,  while  he  was  so  engaged,  revoked  his  au- 
thority, he  is  entitled  to  be  reimbursed  for  his  outlay  and  to  be 
paid  for  his  labor  and  time. 

In  Topping  v.  Healey,  3  Foster  &  Finlason,  825,  it  was  held 
that  in  an  action  by  an  agent  who  has  been  employed  to  ob- 
tain a  loan,  and  has  procured  it,  but  it  has  not  been  accepted 
and  received  by  the  employer,  he  is  entitled  to  i-ecover,  not 
necessarily  the  full  commission,  but  a  reasonable  remuneration. 

The  appellant,  employed  to  make  the  sale,  had,  upon  the 
faith  of  his  authority,  with  the  knowledge  and  assent  of  the 
appellee,  expended  time  and  money  to  effect  it,  and  having 
reached  a  point  when  he  believed  he  had  consummated  a  sale 
and  secured  a  purchaser,  the  appellee  and  his  co-owner  revoked 
his  authority.  They  without  doubt  had  a  right  to  revoke  his 
authority,  but,  doing  so,  they  were  bound  to  remunerate  appel- 
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lant  for  the  labor  and  expenses  incurred  by  appellant  prior  to 
the  revocTition  of  his  authority  to  sell  the  land. 

In  Green  v.  Lucas,  31  L.  T.  R.  781,  it  is  said  by  Colbridqb, 
Chief  Justice,  referring  to  Prickett  and  Badger :  "  In  that  case 
the  plaintiff  was  employed  as  the  defendant's  agent  to  sell  land 
for  commission  at  a  given  price.  He  succeeded  in  finding  a 
purchaser  at  the  stipulated  price,  but  the  principal  declined  to 
sell,  and  rescinded  tlie  agent's  authority.  It  was  held  that  the 
plaintiff  was  entitled  to  sue  for  a  reasonable  remuneration  for 
his  work  and  labor." 

In  Prickett  v.  Badger,  1  C.  B.  R.  N.  S.  296,  Williams, 
Justice,  said  :  "  But  I  think  there  was  evidence  which  was  fit 
for  the  consideration  of  the  jury,  that  the  defendant  employed 
the  plaintiff  to  sell  the  land,  upon  the  terms,  that  if  he  found 
a  purchaser  at  the  price  named  he  was  to  receive  a  commission 
of  one  and  one  half  per  cent,  and  that  the  plaintiff  bestowed 
his  labor  in  endeavoring  to  find  and  did  find  a  purchaser  at 
that  price ;  but  that  the  negotiatioa  failed  because  the  defend- 
ant was  not  prepared  to  come  forward  as  a  vendor,  and  that  so 
the  plaintiff  was  prevented  from  earning  the  stipulated  com- 
mission. If  the  jury  believed  these  facts  to  be  established,  then 
according  to  Planche  v.  Colburn,  8  Bingh.  14,  (1  M.  &  Sc.  51,) 
and  other  authorities  in  conformity  therewith,  the  plaintiff  was 
entitled  to  abandon  the  special  contract  and  resort  to  an  action 
founded  upon  the  promise  which  the  law  would  infer  from  such 
a  state  of  facts." 

In  Blackstone  v.  Buttermore,  58  Pa.  268,  it  is  said  :  '^  If  the 
reasons  for  making  a  sale  had  ceased  to  exist,  or  he  should  find 
a  sale  injurious  to  his  interests,  who  had  a  right  to  say  he  should 
not  change  his  mind?  The  interest  of  the  agent  was  only  in 
his  compensation  for  selling,  and  without  a  sale  this  is  not  earn- 
ed. A  revocation  could  not  injure  him.  If  he  had  expended 
money,  time,  or  labor,  or  all,  upon  the  business  intrusted  to 
him,  the  power  itself  was  a  request  to  do  so,  and  on  a  revoca- 
tion would  leave  the  principal  liable  to  him  on  his  implied  as- 
sumpsit." 

In  Hill  v.  Jones,  81  W.  N.  424,  [152  Pa.  483,]  it  is  said: 
"As  a  general  rule  the  authority  of  a  xeal  estate  broker  to  sell 
land  may  be  revoked  at  any  time  by  his  principal :  Coffin  v. 
Landis,  46  Pa.  426.    If  the  agent  has  incurred  expenses  in  con- 
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nection  therewith,  prior  to  the  revocation  of  the  authority,  he 
may  recover  such  expenses." 

The  appellant  was  employed  to  make  the  sale  and  in  his  em- 
ployment he  had  to  devote  a  great  deal  of  time,  perfoi-m  consid- 
erable labor,  and  incur  large  expenses,  and  was  permitted  to 
continue  to  do  so  for  a  period  of  years.  Having  reached  a  point 
when  he  believed  he  had  accomplished  the  purposes  of  his  em- 
ployment and  consummated  a  sale,  the  appellee  and  his  associate 
suddenly  concluded  to  revoke  his  authority  to  sell.  Such  rev- 
ocation however  was  clearly  coupled  with  the  implied  promise 
to  pa}-^  for  the  time,  labor  and  expenses  incurred.  If  so,  the 
appellant  was  entitled  to  recover  upon  a  quantum  meruit,  and 
the  judgment  is  revei-sed  and  a  venire  facias  de  novo  is  awai*ded. 


1,156     S76l  T^.  ,  -rr  1  A  11 

liiSiis?!  Flegal  v.  Hoover  et  al.,  Appellants. 

Contract — Accord  and  satisfaction — Compromise— -Parties. 

Defendants,  who  were  owners  of  timber  lands,  made  a  contract  with 
certain  persons  for  cutting  the  timber.  The  contractors  subsequently  as- 
signed their  interests  in  the  contract  to  plaintiff,  who  proceeded  with  the 
work.  After  ho  had  been  at  work  for  some  time,  defendants  claimed  that 
he  was  violating  the  contract  in  such  manner  as  to  entitle  them  to  re- 
scind, and  they  took  possession  of  the  land  by  force.  Plaintiff  on  the 
other  hand  claimed  tJiat  he  was  pursuing  his  conti'act  lights,  and  he  in 
turn  ousted  defendants  by  force  from  the  land.  The  parties  then  came 
together,  agreed  upon  a  settlement,  put  its  terms  in  writing,  which  was 
signed  by  both,  and  partly  carried  out.  ffeld,  that  such  an  agi*eement 
was  not  an  accord,  but  a  compromise,  and  was  a  binding  conti*act. 

In  the  above  case,  by  the  compromise  agreement  between  plaintiff  and 
defendant,  plaintiff  was  to  be  paid  for  all  timber  delivered  by  him  under 
the  terms  of  agreement  with  the  onginal  contractors.  Held  thai  an  action 
for  the  price  of  such  timber  could  be  brought  in  plaintiff's  own  name. 

Contract — Rescission  by  mutual  consent — Consideration, 

The  parties  to  a  contract  may  at  any  time  rescind  it,  either  in  whole  or 

in  part,  by  mutual  consent,  and  the  surrender  of  their  mutual  rights  is 

suffident  consideration. 

Practice^  C  P. — Affidavit  of  d^ence — Amendment 

After  a  case  has  been  put  at  issue  the  refusal  of  leave  to  file  an  amended 
affidavit  of  defence  is  not  the  subject  of  exception.  In  the  absence  of  a 
role  of  court  the  affidavit  of  defence  has  no  bearing  on  the  issue,  or  the 
evidence  at  the  trial.  The  Procedure  Act  of  1887  has  made  no  change 
in  the  law  in  this  respect. 
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Argued  April  21,  1893.  Appeal,  No.  299,  Jan.  T.,  1893,  by 
defendants,  Hoover,  Hughes  &  Co.,  from  judgment  of  C.  P. 
Clearfield  Co.,  Sept.  T.,.1892,  No.  341,  on  verdict  for  plaintiflE, 
Jacob  Scott  Flegal.  Before  Stbrrbtt,  C.  J.,  Green,  Mitoh- 
BLL,  Dean  and  Thompson,  J  J. 

Assumpsit  for  price  of  logs  and  bark. 

At  the  trial,  before  Kbbbs,  P.  J.,  it  appeared  that,  on  May  8, 
1891,  George  Arick,  P.  W.  and  A.  M.  Draucker  and  John  Hays, 
of  the  one  part,  entered  into  a  contract  in  writing  with  Hoover, 
Hughes  &  Co.,  for  cutting,  peeling  and  stocking  all  the  timber 
on  certain  lands  owned  by  the  latter.  The  contractors  went 
into  possession  of  the  land,  and  operated  under  the  contract. 
Subsequently  they  assigned  all  their  interest  in  the  contract  to 
plaintiff,  who  proceeded  with  the  work.  Defendants  claimed 
that  plaintiff  did  not  comply  with  the  conditions  of  the  con- 
tract. They  claimed  therefore  to  rescind  it  and  took  posses- 
sion of  the  land  by  force.  Plaintiff  on  the  other  hand  claimed 
that  he  was  properly  carying  out  the  contract,  and  in  turn  oust- 
ed defendants  by  force  from  the  land.  The  parties  then  came 
together  and  entered  into  the  following  contract  in  writing : 

"  Now,  May  5, 1892,  it  is  agreed  by  and  between  J.  S.  Flegal, 
and  Hoover,  Hughes  &  Co.,  that  the  contract  dated  8th  May, 
1891,  between  George  Arick,  P.  W.  Draucker,  A.  M*  Drauck- 
er and  John  Hayes,  of  the  first  part,  and  Hoover,  Hughes  & 
Co.,  of  the  second  part,  shall  be  and  is  hereby  delivered  up 
and  canceled. 

"  The  bond  held  by  Hoover,  Hughes  &  Co.,  signed  by  J.  S. 
Flegal,  F.  M.  Cardon,  and  Robert  Flegal  in  the  sum  of  $5,000 
shall  be  delivered  up  to  said  J.  S.  Flegal. 

"  Hoover,  Hughes  &  Co.  shall  pay  to  said  Flegal  the  sum  of 
three  hundred  and  fifty  dollars  ($350)  in  full  consideration  of, 
and  for  all  improvements  made  by  him  under  said  contract 
when  possession  is  delivered  on  May  16, 1892,  and  also  pay  said 
Flegal  for  all  logs  which  have  been  delivered  at  the  date  of  this 
agreement  and  bark  delivered  and  to  be  delivered  by  him,  which 
is  now  peeled  and  on  the  Penfield  road,  according  to  the  terms 
of  said  contract  on  a  settlement,  said  contract  dated  8th  May, 
1891. 

"Said  Flegal  shall  have  the  right  to  remove  all  peraonal  prop- 
erty such  as  tools,  horses,  camp  fixtures  and  blacksmith  tools 
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from  said  premises  within  ten  days,  and  deliver  possession  of 
the  camp  and  buildings  on  May  16,  1892. 

"  Up  until  May  16, 1892,  said  Flegal  shall  board  all  of  Hoover, 
Hughes,  &  Co.'s  men  at  the  rate  of  (17c)  seventeen  cents  per 
meal,  unless  possession  of  said  camp  is  sooner  delivered  by  said 
Flegal." 

Defendants'  points  were,  among  others,  as  follows : 

"  1.  That  under  the  pleadings  and  evidence  in  this  case  there 
can  be  no  recovery,  and  the  verdict  must  be  for  the  defendant. 
Answer :  In  other  words  we  are  to  take  the  case  absolutely  away 
from  you,  and  determine  it  ourselves  as  a  matter  of  law  that 
the  plaintiflE  is  not  entitled  to  recover.    We  decline  so  to  do."  f  1] 

"  2.  By  the  written  agreement  dated  May  5,  1892,  the  con- 
tract dated  May  8,  1891,  was  surrendered  up  and  canceled, 
and  therefore  there  can  be  no  recover}'  in  damages  for  breach 
of  it  in  this  suit.  Answer:  We  decline  so  to  instruct  you. 
That  depends  upon  the  question  that  we  have  submitted  to  you 
as  to  Mr.  Flegal's  acceptance  of  the  terms  contained  in  that 
contract  as  satisfaction  of  his  claim  under  the  previous  arrange- 
ment, and  looking  to  the  terms  alone  and  not  to  a  promise. 
K  it  rested  only  and  alone  upon  the  terms  in  that  contract,  and 
it  was  not  performed,  then  the  contract  dated  May  8, 1891,  and 
made  June  20, 1891,  would  not  be  set  aside,  and  he  would  have 
a  right  to  recover  under  the  original  contract."  [2j 

"  3.  The  agreement  dated  May  6, 1892,  was  and  is  a  valid, 
binding  agreement  between  the  parties,  J.  S.  Flegal,  of  the  one 
part,  and  Hoover,  Hughes  &  Co.,  of  the  other  part,  and,  as  by 
its  terms  all  improvements  under  the  original  contract  were 
transferred  to  the  defendant,  there  can  be  no  recovery  in  this 
suit  for  the  value  of  said  improvements.  Answer :  That  con- 
tract is  some  evidence  as  to  the  value  placed  upon  these  im- 
provements. If  you  believe  the  testimony  of  the  defendants 
that  it  covered  everything  they  agreed  upon  at  that  time,  it 
is  some  evidence  to  be  considered  as  bearing  upon  the  value  of 
the  improvements,  but,  under  our  previous  instructions  and  in 
answer  to  the  previous  point  in  that  case,  we  cannot  say  to  you 
as  a  matter  of  law  that  there  can  be  no  recovery  for  improve- 
ments in  this  action."  [3] 

During  the  trial  of  the  cause  the  defendants  asked  leave  to 
file  a  supplemental  affidavit  of  defence.  Refused,  and  excep- 
tion. [W] 
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Verdict  and  judgment  for  plaintifE  for  $1,160.12.  Defend- 
antB  appealed. 

Errors  assigned  were,  among  others,  (1-3)  instructions,  quot- 
ing them ;  (11)  refusal  of  leave  to  file  supplemental  afiSdavit 
of  defence. 

A.  Zr.  Cole^  for  appellants,  cited :  Cumber  v.  Wane,  1  Sm.  L, 
Cas.,  8th  ed.  651 ;  Stockton  v.  Frey,  45  Am.  Dec.  144 ;  Alvord 
V.  Marsh,  12  Allen,  606 ;  Simmons  v.  Almy,  103  Mass.  36 ; 
Naylor  v.  Winch,  1  S.  &  St.  565 ;  Leach  v.  Fobes,  11  Gray, 
506 ;  Converse  v.  Blumrich,  14  Mich.  109 ;  Rose  v.  R.  R.,  12 
Atl.  R.  78;  8.  c,  11  Cent.  R.  151 ;  Pearsoll  v.  Chapin,  44  Pa. 
9;  Beetem's  Admr.  v.  Burkholder,  69  Pa.  249;  Morrow  v, 
Rees,  69  Pa.  368  ;  Irvm  v.  Irvin,  142  Pa.  271 ;  Yost  v.  Eby,  23 
Pa.  327;  Welsh  v.  London  Assurance  Corp.,  151  Pa.  607; 
Currier  v.  Bilger,  1  Adv.  R.  664  [149  Pa.  109]  ;  Baird's  Ex're 
V.  U.  8.,  6  Otto,  430;  Hoge  v.  Hoge,  1  Watts,  216  ;  Hennessy 
V.  Bacon,  137  U.  S.  78;  Cleaveland  v.  Smith,  132  U.  S.  318; 
Logan  V.  Caffrey,  30  Pa.  196 ;  Carvill  v.  Garrigues,  5  Pa.  152 ; 
Simes  v.  Zane,  24  Pa.  243 ;  Buck  v.  Wilson,  113  Pa.  423 ;  Per- 
kins V.  Gray,  3  S.  &  R.  327 ;  Hager  v.  Thomson,  66  U.  S.  80. 

S.  V.  WUson^  A.  H,  Woodward  with  him,  for  appellee,  cited : 
Barr  v.  McGary,  131  Pa.  406 ;  Heller  v.  Ins.  Co.,  151  Pa.  105 ; 
MiUigan  v.  Browarsky,  147  Pa.  155 ;  Terry  v.  Wenderoth,  1 
Adv.  R.  887  [147  Pa.  519] ;  Stockton  v.  Frey,  45  Am.  Dec. 
144 ;  Alvord  v.  Marsh,  12  Allen,  606 ;  Simons  v.  Almy,  103 
Mass.  86;  Clifton  v.  Litchfield,  106  Mass.  34 ;  Blake  v.  Blake, 
110  Mass.  202 ;  Hosier  v.  Hursh,  151  Pa.  415 ;  Kidder  v.  Kid- 
der, 88  Pa.  268;  WhitehiU  v.  Wilson,  3  P.  &  W.  405;  Ken- 
nedy V.  Ware,  1  Pa.  445;  Heam  v.  Kiehl,  38  Pa.  147;  2 
Whart.  Cont.,  ed.  1882,  §  840 ;  Cromelien  v.  Manger,  17  Pa. 
169 ;  De  Barry  v.  Withers,  44  Pa.  356 ;  DeBernales  v.  Fuller, 
14  East,  590 ;  Warren  v.  Wheeler,  21  Me.  484 ;  Mowry  v.  Todd, 
12  Mass.  281;  Story  on  Contracts,  §47 ;  Doty  v.  Wilson,  14 
Johnson,  378;  Porter  v.  Bullard,  26  Me.  448 ;  Dennis  v.  Twitch- 
eU,  10  Mete.  180. 

Opinion  by  Mr.  Justice  Mitchell,  July  19, 1893  : 

This  case  was  unfortunately  tried  on  a  wrong  basis  through- 
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out.  It  was  assumed  that  the  agreement  of  May,  1892,  was  an 
accord,  and  as  its  terms  had  not  been  fully  carried  out,  that 
there  had  been  no  satisfaction,  that  the  agreement  was  there- 
fore inoperative,  and  the  parties  were  remitted  to  their  rights 
and  liabilities  under  the  original  contract.  This  was  a  radical 
error.  The  agreement  of  May,  1892,  was  a  compromise  of  dis- 
puted rights.  The  defendants  claimed  that  the  plaintiff  was 
violating  the  contract  in  such  manner  as  to  entitle  them  to  re- 
scind, and  they  had  in  fact  taken  possession  of  the  land  a  short 
time  before  by  force.  The  plaintiff  on  the  other  hand  claimed 
that  he  was  pursuing  his  contract  rights,  and  he  had  in  turn 
ousted  the  defendants  by  force  from  the  land.  The  parties  then 
came  together,  agreed  upon  a  settlement,  put  its  terms  in  writ- 
ing which  was  signed  by  both,  and  partly  carried  out.  Such 
an  agreement  is  not  an  accord,  but  a  compromise,  and  is  as 
binding  as  any  other  contract. 

But  it  was  not  necessary  to  the  validity  of  the  agreement  of 
May,  1892,  that  there  should  have  been  even  a  compromise  of 
disputed  rights.  The  parties  to  a  contract  may  at  any  time 
rescind  it,  either  in  whole  or  in  part,  by  mutual  consent,  and 
the  surrender  of  their  mutual  rights  is  suflficient  consideration. 

That  is  what  the  parties  did  in  the  present  case,  and  their 
rights  must  be  determined  exclusively  by  the  agreement  of 
May,  1892.  All  questions  of  defendants'  previously  asserted 
right  to  rescind  the  first  contract  and  the  reasons  for  it,  and  of 
the  value  of  improvements,  are  iirelevant.  The  parties  have 
made  a  final  adjustment  of  all  these  matters,  and  the  original 
contract  of  1891  is  of  no  fui'ther  efficacy  except  as  a  guide  in 
determining  how  much  was  due  under  it  for  the  logs  and  bark 
mentioned  in  the  agreement  of  1892. 

The  suit  was  properly  brought  by  Flegal  in  his  own  name, 
as  the  agreement  of  1892  was  made  with  him,  and  he  is  en- 
titled to  recover  under  it  whatever  is  due  for  logs  and  bark  de- 
livered, for  the  board  of  defendants'  men  at  the  agreed  rate,  if 
any  board  was  furnished,  and  possibly  for  the  failure  to  deliver 
up  his  bond,  if  any  special  damages  can  be  proved.  That  is 
all  there  is  left  in  the  case.  The  statement  includes  all  these 
items,  and  as  it  was  not  demurred  to,  the  other  matters  in  it 
may  be  treated  as  surplusage. 

The  view  we  have  taken  of  the  case  renders  many  of  the  as- 
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signments  of  error  immaterial,  and  it  is  not  necessary  to  refer 
to  them.  As  a  matter  of  practice  however  it  is  proper  to  say 
that  the  refusal  of  leave  to  file  an  amended  affidavit  of  defence 
was  not  the  subject  of  exception.  The  case  had  passed  the 
stage  when  the  affidavit  of  defence  was  of  any  importance. 
The  relevancy  of  evidence  is  determined  by  its  bearing  on  the 
issue,  and  the  issue  is  made  up  by  the  statement  and  the  pleas. 
In  the  absence  of  a  rule  of  court,  the  affidavit  of  defence  has 
nothing  to  do  with  it.  When  it  has  prevented  a  summary 
judgment,  it  has  performed  its  whole  office,  and  is  not  before 
the  court  on  the  trial  unless  it  is  put  in  evidence,  as  an  admis- 
sion, against  the  party  making  it.  It  does  not  in  any  way  limit 
the  defence  to  be  made  at  the  trial.  The  cases  cited  by  ap- 
pellee on  this  point  arose  on  questions  of  summary  judgment, 
and  had  no  reference  to  trial.  The  procedure  act  of  1887  has 
made  no  change  in  this  respect. 

Judgment  reversed  and  venire  de  novo  awarded. 


1156    881 

Spotts'  Estate.     Beetem's  Appeal.  W  ^^\ 

156         2811 
Equitable  assignmenlSei-off— Decedents^  estates,  26  SC  *668' 

Decedent  had  an  open  account  with  a  firm  of  which  claimant  was  a  mem-  M5?  q^  ^^}\ 
ber.    She  was  a  creditor  on  this  account  for  $661.60,  and  a  debtor  for' —  ^ 

$173.61.  Claimant  was  at  the  time  an  indorser  on  her  note  for  $450,  and 
fihe  desired  him  to  assume  the  further  liability  of  indorsing  another  note 
for  $2,000.  This  he  agreed  to  do  in  consideration  of  her  agreeing  that 
$450  of  her  credit  shonld  he  offset  by  the  note  for  that  amount,  which  he 
undertook  that  the  firm  should  pay.  This  arrangement  was  carried  out. 
Claimant  indorsed  the  second  note,  and  the  firm  paid  the  fii*st  note.  Held, 
that  this  was  an  equitable  assignment  of  $450  of  her  claim  on  the  firm  to 
claimant,  and  that  it  made  no  difference  that  the  first  note  was  paid  after 
her  death. 

Married  uxmienr-Loaanr-'ApplicaUon  of  funds, 

A  person  who  lends  money  to  a  married  woman  is  not  bound  to  see  that 
she  actually  applies  the  money  to  use  in  business. 

Evidence — Witness — Decedents^  estates. 

Where  a  husband  has  borrowed  money  on  a  bond  with  a  surety,  and  has 
loaned  the  money  thus  borrowed  to  his  wife,  the  surety  is  a  competent 
witness  against  the  wife's  estate,  after  her  death,  to  establish  the  husband^s 
right  to  the  fund. 
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Argued  April  24, 1898.  Appeal,  No.  85,  July  T.,  1892,  by 
George  S.  Beetem,  a  creditor,  from  decree  of  O.  C.  Cumberland 
Co.,  distributing  estate  of  Catharine  Spotts,  deceased.  Before 
Williams,  McCollum,  Mitchell,  Dean  and  Thompson,  JJ. 

Exceptions  to  report  of  auditor  distributing  decedent's  estate. 

Before  the  auditor,  J.  M.  Weakley,  Esq.,  the  administrator 
claimed  credit  for  $450,  under  circumstances  stated  in  the 
opinion  of  the  Supreme  Court.  The  auditor  disallowed  the 
claim.  [1] 

The  Carlisle  Deposit  Bank  claimed  payment  of  an  accommo- 
dation note  of  the  decedent  for  $1,775,  indorsed  by  W.  A.  Cof- 
fey and  discounted  by  claimant.  The  auditor  found  that  Mrs. 
Spotts  was  engaged  in  the  brick  business,  and  reported  on  the 
bank's  claim  as  follows : 

"  The  proceeds  of  the  Coffey  note  were  credited  to  her  ac- 
count, and  were  paid  out  on  her  checks.  It  does  not  appear 
clearly  to  whom  Mrs.  Spotts  paid  this  money — the  greater  part 
of  that  credited  to  her  account  seems  to  have  been  drawn  by 
Mrs.  Spotts  on  her  own  checks. 

^^  There  is  no  evidence  that  this  money  was  applied  specifi- 
cally to  the  purchase  of  materials  or  payment  of  employees, 
either  in  the  brick-making  business  or  in  the  improvement  of 
the  real  estate  devised  to  her  in  trust  by  her  father.  It  is 
proved  however  that,  at  the  time  she  received  these  discounts, 
she  was  engaged  in  manufacturing  brick,  and  that  in  the  yeara 
1888  and  1889  she  made  improvements  to  her  real  estate.  On 
these  facts,  in  the  absence  of  any  evidence  showing  any  other 
application  of  these  moneys,  the  auditor  finds  that  Mrs.  Spotts 
received  the  proceeds  of  these  notes,  and  applied  them  to  the 
carrying  on  of  her  business  and  the  improvement  of  her  prop- 
erty." 

The  auditor  allowed  the  claims.  [2] 

John  Spotts,  decedent's  husband,  presented  a  claim  for  $1,000. 
The  auditor  reported  on  the  claim  as  follows : 

*'  This  is  a  claim  for  one  thousand  dollars  with  interest  from 
April  1, 1891,  for  money  loaned  by  John  Spotts  to  the  dece- 
dent, April,  1885.  Mrs.  Spotts  sent  her  husband  to  Mr.  J.  Her- 
man Bosler  about  April  1, 1885,  to  borrow  one  thousand  dollars 
for  her  use  on  the  joint  note  of  herself  and  her  husband.     Mr. 
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Bosler  declined  loaning  on  the  note  of  a  married  woman,  but 
said  he  would  loan  the  money  to  John  Spotts,  if  his  father, 
Daniel  Spotts,  would  become  his  surety.  They  signed  the  bond 
and  Mr.  Bosler  gave  John  Spotts  the  money.  There  is  no  di- 
rect proof  that  John  Spotts  turned  this  money  over  to  his  wife, 
but  the  evidence  of  Daniel  Spotts  and  Samuel  Wetzel  proves 
that  she  admitted  several  times  that  she  had  received  the  money, 
used  it  in  her  brick-making,  and  that  she  intended  to  pay  off 
the  judgment  of  Mr.  Bosler  against  her  husband  and  Daniel 
Spotts.  The  interest  on  this  judgment  was  regularly  paid  to 
Mr.  Bosler  through  John  Spotts  until  April  1,  1891. 

"  At  two  of  these  payments  the  interest  was  settled  by  cred- 
iting accounts,  which  Mrs.  Spotts  had  against  Mr.  Bosler  for 
brick  he  had  purchased  from  her.  At  the  time  the  money  was 
borrowed  from  Mr.  Bosler,  Mrs.  Spotts  was  engaged  in  manu- 
facturing brick,  at  the  brickyard  property  which  she  took  under 
the  devise  in  her  father's  will." 

The  auditor  allowed  the  claim.  [8] 

Exceptions  to  the  auditor's  report  were  overruled  by  the 
court,  Sadlbb,*  P.  J.,  and  a  decree  entered  accordingly. 

Errors  assigned  were  (1)  refusing  the  credit  of  $450  claimed 
by  appellant ;  (2)  in  allowing  the  claim  of  the  Carlisle  Deposit 
Bank,  and  (8)  in  allowing  the  claim  of  John  Spotts. 

J.  W.  Wetzel^  J^  W.  Eckels  with  him,  for  appellant,  cited: 
Real  Estate  Co.  v.  Roop,  182  Pa.  496 ;  Milligan  v.  Phipps, 
153  Pa.  208  ;  Koechling  v.  Henkel,  144  Pa.  215. 

M.  C.  Herman^  for  appellee,  cited :  Dickson  v.  McGraw,  151 
Pa.  98;  Gr.  Ev.  §§  389,  890. 

John  Hays^  for  Carlisle  Deposit  Bank. 

Opinion  by  Mr.  Justice  Mitchell,  July  19, 1893 : 
Taking  the  facts  as  the  auditor  reports  them  they  show  that 
Mrs.  Spotts  had  an  open  account  with  Beetem  &  Co.  on  which 
she  was  a  creditor  for  $661.50  and  a  debtor  for  $178.61,  leaving 
a  net  credit  to  her  of  $487.89.  G.  S.  Beetem,  one  of  the  firm 
of  Beetem  &  Co.,  was  at  that  time  indorser  on  her  note  for 
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^50,  and  she  desired  him  to  assume  the  further  liability  of  in- 
dorsing another  note  for  $2,000.  This  he  agreed  to  do  in  con- 
sideration of  her  agreement  that  $450  of  her  credit  should  be 
offset  by  the  note  iov  that  amount  which  he  undertook  that  the 
firm  should  pay.  This  arrangement  was  carried  out.  Appel- 
lant indorsed  the  second  note,  and  when  the  first  note  came 
due  his  firm  paid  it.  This  was  in  law  an  equitable  assignment 
of  so  much  of  her  claim  to  Beetem.  The  only  party  who  could 
object  to  it  was  the  firm,  and  they  ratified  it  by  payment  of  the 
note.  It  makes  no  difference  that  this  payment  was  after  her 
death.  She  received  the  consideration,  the  indorsement  of  the 
new  note  and  the  assumption  of  the  other,  and  neither  she  nor 
her  creditora  could  avoid  performance  of  her  part  of  the  bar- 
gain. Her  credit  in  the  mutual  account  was  from  that  time 
reduced  by  that  amount,  and  if  she  had  sued  upon  her  claim 
for  bricks,  during  the  running  of  the  note,  she  could  not  have 
recovered  more  than  the  balance  after  giving  the  credit  for  $450. 
See  Chase  v.  Petroleum  Bank,  66  Pa.  169.  The  credit  of  $450 
claimed  by  appellant  should  have  been  allowed. 

The  second  assignment  of  error  cannot  be  sustained.  Mrs. 
Spotts  was  carrying  on  a  somewhat  extended  business  which 
required  money.  To  hold,  as  is  claimed,  that  one  who  lends  a 
married  woman  money,  by  discounting  her  note  or  otherwise, 
must  see  that  she  actually  applies  it  to  use  in  her  business, 
would  be  going  back  to  that  state  of  limited  rights  of  property 
and  contract  which  it  was  the  object  of  the  Married  Persons 
Property  Act  of  1887  to  put  an  end  to.  The  auditor  reports 
that  her  notes  were  discounted  by  the  bank  and  she  received 
the  money,  but  that  "  there  is  no  evidence  which  proves  di- 
rectly what  she  did  with  the  proceeds."  It  is  not  necessary 
that  there  should  be.  One  who  presents  a  money  obligation  of 
a  married  woman,  since  the  act  of  1887,  has  made  out  a  prima 
facie  case,  which  can  only  be  defeated  by  showing  that  the 
contract  is  one  of  the  kinds  prohibited  by  that  act.  The  pre- 
sumption even  in  case  of  a  judgment,  is  that  it  is  regular  and 
valid.  "  So  general  is  her  power  to  contract  now,  that  her  in- 
ability is  the  exception,  rather  than  the  rule : "  Koechling  v. 
Henkel,  144  Pa.  216.  **  With  the  exception  of  such  disabili- 
ties as  are  particularly  specified  in  or  contemplated  by  the  pro- 
visions of  the  act,  they  (married  women)  are  emancipated  from 
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their  common  law  disabilities,  and  authorized  to  incur  contract 
liabilities,  etc.,  as  if  they  were  femes  sole : "  Adams  v.  Grey^ 
154  Pa.  258.  And  whether  the  money  is  necessary,  or  the  ob- 
ligation wisely  incurred  for  the  object  in  view,  is  solely  for  her 
to  decide :  Milligan  v.  Phipps,  158  Pa.  208. 

The  third  assignment  of  error  is  to  a  question  of  fact,  the  al- 
lowance of  the  claim  of  John  Spotts,  and  does  not  really  raise 
the  question  argued  under  it,  the  competency  of  Daniel  Spotts 
as  a  witness.  There  was  however  no  error  in  admitting  him. 
He  was  merely  surety  for  John  Spotts  for  the  money  that  was 
borrowed.  He  had  no  direct  interest  in  the  result  of  this  liti- 
gation. The  most  that  could  be  said  was  that  in  a  certain  con- 
tingency he  would  become  a  creditor  of  John.  That  would 
not  make  him  incompetent  even  at  common  law :  Dickson  v. 
McGraw,  161  Pa.  98. 

Decree  reversed  and  record  remitted  for  restatement  of  ao* 
count  in  accordance  with  this  opinion. 


O'Rourke,  v.  Sherwin,  Appellant. 

[Marked  to  be  reported.] 

Will — Issue  as  a  word  qf  purchase — Life  estate. 

The  word  ••  issue  "  in  a  will  prima  facie  means  **  heirs  of  the  body,"  and» 
in  the  absence  of  explanatory  words  showing  that  it  was  used  in  a  restricted 
sense,  is  to  be  constmed  as  a  word  of  limitation.  But  if  there  be  on  the 
face  of  the  will  sufficient  to  show  that  the  word  was  intended  to  have  a  less 
extended  meaning,  and  to  be  applied  only  to  children  or  to  descendants  of 
a  particular  class,  or  at  a  particular  time,  it  is  to  be  constioied  as  a  word 
of  purchase,  and  not  of  limitation,  in  order  to  effectuate  the  intention  of 
the  testator. 

Testator  gave  to  his  three  children,  naming  them,  all  his  real  estate  **  to 
hold  the  same  as  tenants  in  common  for  and  during  their  natural  lives  and 
the  life  of  the  survivor  of  them,  with  remainder  in  fee  to  the  issue  of  them, 
said  issue  to  take  per  stirpes  and  not  per  capita,  so  that  in  the  case  of  tlie 
death  of  either  of  said  three  leaving  issue,  the  said  issue  would  and  shal) 
take  what  their  parent  would  have  been  entitled  to,  subject  to  the  life  es- 
tate of  the  survivor  or  survivors  of  said  original  their  devisees."  Testa- 
tor also  provided  for  the  support  of  his  daughter,  one  of  the  three  devisees, 
out  of  the  land,  and  authorized  the  sale,  if  necessary,  of  one  acre  per  year 
for  that  purpose.  Held,  that  the  word  '* issue"  meant  "children  "  and. 
that  the  devisees  took  life  estates  only. 
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Power  qfsdle — ExeciUors. 

Testator  authorized  his  three  children,  to  whom  he  had  devised  his  real  es- 
tate, •*  in  case  they  all  so  desire,  to  sell  and  convey  and  give  sufficient  deeds 
for  the  whole  or  part  of  said  real  estate  above  described,  from  time  to 
time.^'  In  the  following  clause  ho  appointed  his  three  children  executors 
of  his  will.  By  the  wills  of  two  of  the  children,  the  surviving  brother  was 
given  their  interests.  Held  that  the  surviving  brother  could  as  surviving 
executor  make  a  good  title  to  the  land. 

Not  decided  whether  in  such  a  case  the  surviving  brother  could  make  a 
good  title  by  virtue  of  the  conveyances  made  to  him  under  the  power  of 
sale  given  by  the  will  to  the  devisees. 

Argued  April  25, 1898.  Appeal,  No.  184,  Jan.  T.,  1898,  by 
defendant,  James  M.  Sherwiu,  from  order  of  C.  P.  Erie  Co., 
Sept.  T.,  1892,  No.  140,  making  absolute  rule  for  judgment  in 
favor  of  plaintiff,  John  A.  O'Rourke.  Before  Williams, 
McCoLLUH,  MrrcHELL,  Dean  and  Thompson,  JJ. 

Rule  for  judgment  for  want  of  sufficient  affidavit  of  defence 
in  assumpsit  for  purchase  money  of  land. 

Defendant  filed  an  affidavit  of  defence  averring  that  plaintiff 
bad  not  tendered  a  good  and  sufficient  deed  for  the  land.  From 
the  record,  it  appeared  that  plaintiff  claimed  title  from  his 
father,  Patrick  O'Rourke.  The  material  portions  of  the  will 
of  Patrick  O'Rourke  are  as  follows : 

"  Item  Sixth.  I  give,  devise  and  bequeath  to  my  daughter 
Kate  O'Rourke  and  my  sons  John  A.  O'Rourke  and  Wm.  G. 
O'Rourke,  all  the  real  estate  which  I  own,  wheresoever  situated, 
the  same  being  the  farm  on  which  I  reside  in  Millcreek  town- 
ship, Erie  Co.,  state  of  Pennsylvania,  being  the  same  land  con- 
veyed to  me  by  deed  from  Thomas  H.  Sill  and  wife,  they,  said 
Kate,  John  and  William,  to  hold  the  same  as  tenants  in  com- 
mon for  and  during  their  natural  lives,  and  the  life  of  the  sur- 
vivor of  them,  with  remainder  in  fee  to  the  issue  of  them,  said 
Kate,  John  and  William,  said  issue  to  take  per  stirpes  and  not 
per  capita,  so  that  in  case  of  the  death  of  either  of  said  three 
leaving  issue,  the  said  issue  would  and  shall  take  what  their 
parent  would  have  been  entitled  to,  subject  to  the  life  estate  of 
the  survivor  or  suvivors  of  said  original  their  devisees,  Kate, 
John  A.  or  William  G. 

^'  Item  Seventh.  In  case  of  the  marriage  of  any  said  three, 
Kate,  John  or  William,  they  may  have  a  proportionate  part  of 
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said  land  set  off  to  them  for  separate  occupancy,  this  not  to  af- 
fect the  title  to  the  land,  but  my  daughter  Kate  is  not  to  be 
disturbed  in  the  occupancy  of  the  house  in  which  I  now  reside 
and  the  proportionate  part  of  the  land  immediately  adjacent 
thereto. 

^^  If  she  shall  need  more  than  the  use  of  the  land  hereinbefore 
devised  her,  my  executors  shall  make  her  a  reasonable  periodi- 
cal allowance,  to  be  raised  from  the  use  of  the  farm,  or  from 
the  sale  of  so  much  as  may  be  necessary  of  said  land,  for  such 
purpose ;  and  if  said  executor  refuse  or  neglect  to  make  her  a 
proper  allowance  if  she  needs  or  demands  the  same,  I  empower 
the  orphans'  court  of  Erie  county  to  make  and  fix  a  proper 
amount  and  define  its  time  of  payment,  and  I  hereby  empower 
and  authorize  my  executors  to  sell  at  public  sale  such  part  of 
my  land,  not  exceeding  one  acre  in  any  one  year  for  this  pur- 
pose and  make  deeds  therefor,  such  sale  tp  be  approved  by  the 
orphans'  court  of  Erie  county. 

^^Item  Eighth.  I  authorize  my  said  children,  Kate,  John  A. 
and  William  G.,  in  case  they  all  so  desire,  to  sell  and  convey 
and  give  sufiBcient  deeds  for  the  whole  or  a  part  of  said  real 
estate  above  described,  from  time  to  time. 

"  Item  Ninth.  I  appoint  Kate  O'Rourke,  John  A.  O'Rourke 
and  William  G.  O'Rourke  to  be  executors  of  this  my  last  will 
and  testament." 

Other  facts  appear  by  the  opinion  of  the  Supreme  Court. 

The  court  made  absolute  a  rule  for  judgment  for  want  of  a 
sufficient  affidavit  of  defence* 

Error  assigned  was  order  for  judgment  as  above. 

S.  A,  Davenparty  for  appellant. — We  contend  that  by  the  will 
of  Patrick  O'Rourke  a  joint  life  estate  was  vested  in  Kate,  John 
and  William  G.,  that  by  it  each  received  the  same  estate,  the 
full  use  of  the  farm  during  life,  that  the  three  took  the  whole, 
and,  as  any  of  them  died,  the  interest  or  estate  before  vested  in 
the  dying  one,  augmented  the  survivor's  interest,  until  all  of 
the  life  estate  became  vested  in  the  one  (John),  who  survived : 
1  Bl.  Com.,  vol.  1,  b.  2,  p.  163 ;  4  Kent.  Com.,  p.  237. 

This  estate  differs  from  an  estate  tail.  It  ia  not  to  Kate, 
John  and  William  and  the  heirs  of  their  bodies,  but  to  them 
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and  the  suvivors  for  life,  with  remainder  to  their  issue  who  are 
to  inherit  by  classes  "  per  stiri)es  as  they  might  exist  at  the  time 
of  the  death  of  the  last  of  the  devisees : "  Abbott  v.  Jenkins,  10  S. 
&  R.  298;  Robins  v.  Quinliven,  79  Pa.  833;  Cote  v.  Von- 
Bonnhorst,  41  Pa.  243;  Curtis  v.  Longstreth,  44  Pa.  297; 
Walker  v.  Milligan,  45  Pa.  180 ;  Coursey  v.  Davis,  46  Pa.  25 ; 
Fetrow's  Est.,  58  Pa.  427 ;  Donohue  v.  McNichol,  61  Pa.  73 ; 
Taylor  v.  Taylor,  63  Pa.  483  ;  Mitchell  v.  Long,  80  Pa.  516 ; 
List  v.  Rodney,  83  Pa.  488. 

T,  A.  Lamb,  for  appellee. — When  Patrick  O'Rourke  died,  his 
children  were  all  unmarried  and  without  issue.  By  the  sixth 
section  of  his  will  he  gives  his  estate  to  his  children  and  their 
issue ;  by  the  eighth  section  he  authorizes  his  children  to  sell 
and  convey  his  real  estate  absolutely.  Taking  the  two  sections 
together  the  word  "  i^sue  "  should  be  construed  as  though  writ- 
ten "  heirs,"  and  the  gift,  being  to  the  children  and  their  heirs, 
creates  an  estate  tail  in  Patrick  O'Rourke's  children,  which,  by 
the  act  of  1855,  becomes  a  fee. 

Furthermore,  taking  the  two  sections  together  we  have  a  gift 
to  the  children  for  life,  with  the  absolute  right  in  them  to  sell 
and  convey.  This  gives  them  an  estate  in  fee :  Church  v.  Dis- 
brow,  62  Pa.  219. 

The  parties  had  the  absolute  light  to  dispose  of  the  estate. 
The  brothers  partitioned  the  lands  between  themselves,  and 
their  sister  on  the  same  day  made  her  will  so  disposing  of  her 
estate  in  the  land  as  to  confirm  their  acts.  The  three  children 
had  it  in  their  power  to  dispose  of  this  land,  and  we  submit  that 
they  exercised  the  power. 

But  there  is  another  view  that  may  be  taken  of  the  will  in 
question,  that  sustains  the  ruling  of  the  learned  jadge  below. 
Patrick  O'Rourke  appointed  his  three  children  executors  of  his 
will ;  and  he  authorized  his  children  to  convey.  The  power  to 
convey  was  to  his  children  as  executors,  and,  such  being  the 
case,  the  fact  that  two  of  them  have  died  does  not  prevent 
the  execution  of  the  power  by  the  surviving  one.  The  act  of 
March  12, 1800,  §  1,  3  Sm.  L.  433,  expressly  so  provides. 

Opinion  by  Mr.  Justice  Thompson,  July  19, 1898 : 

The  question  in  this  case  is  whether  the  appellee  has  tendered 
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a  good  and  sufficient  deed  for  the  land,  and  is  in  consequence 
thereof  entitled  to  recover  the  price  which  the  appellant  agreed 
to  pay  for  the  same.  It  appears  by  the  affidavit  of.  defence  that 
the  title  to  this  land  was  in  Patrick  O'Rourke,  who  died  seized 
of  it,  and  that  by  his  will  he  devised  it  as  follows,  viz. : 

"  I  give,  devise  and  bequeath  to  my  daughter  Kate  O'Rourke 
and  my  sons,  John  A.  O'Rourke  and  William  G.  O'Rourke,  all 
the  real  estate  which  I  own,  wheresoever  situated,  the  same  be- 
ing the  farm  on  which  I  reside  in  Millcreek  township,  Erie  Co., 
state  of  Pennsylvania,  being  the  same  land  conveyed  to  me  by 
deed  from  Thomas  H.  Sill  and  wife,  they,  said  Kate,  John  and 
William,  to  hold  the  same  as  tenants  in  common  for  and  dur- 
ing their  natui-al  lives,  and  the  life  of  the  survivor  of  them  with 
remainder  in  fee  to  the  issue  of  them,  said  Kate,  John  and 
William,  said  issue  to  take  per  stirpes  and  not  per  capita,  so 
that  ill  case  of  the  death  of  either  of  said  three  leaving  issue, 
the  said  issue  would  and  shall  take  what  their  parent  would 
have  been  entitled  to,  subject  to  the  life  estate  of  the  survivor 
or  survivors  of  said  original  their  devisees,  Kate,  John  A.  or 
Willianr  G." 

He  authorized  his  "said  children,  Kate,  John  A.,  and  Wil- 
liam G.,  in  case  they  all  so  desire,  to  sell  and  convey  and  give 
sufficient  deeds  for  the  whole  or  a  part  of  said  real  estate  above 
described,  from  time  to  time,"  and  appointed  them  the  execu- 
tors of  his  will.  It  is  also  averred  that  said  Kate,  John  and 
William  O'Rourke,  on  the  17th  of  September,  1881,  having  as 
sole  devisees  of  their  father  been  in  possession  thereof,  each  be- 
ing then  unmarried,  and  the  land  unincumbered,  they  did  there 
make  a  family  arrangement  and  partition  thereof  in  the  negoti- 
ation and  settlement  of  which  all  were  parties ;  whereby  the 
east  half  of  said  farm  was  thereafter  to  be  the  sole  property  of 
John  A.  O'Rourke  in  fee,  and  the  west  half  thereof  to  be  solely 
William  O'Rourke's  in  fee,  and  the  same  was  set  forth  in  a 
writing  of  that  date  assented  to  by  all  of  said  devisees  (Kate, 
John  and  William),  executed  by  John,  and  William,  and  ac- 
quiesced in  by  Kate ;  who  was  anxious  for  and  fully  agreed  to 
the  same. 

That  "  she  (Kate)  being  in  expectation  of  death,  embodied 
the  arrangement  in  her  last  will  of  same  date,  devising  the  east 
half  of  the  farm  to  John  A.  O'Rourke  and  west  half  thereof  to 
Vol.  clvi— 19 
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William  G.  O'Rourke,  which  will  since  her  death  has  been 
duly  probated.  Possession  was  afterward  taken  of  the  west 
half  of  said  farm  by  William  G.  O'Rourke,  and  maintained  by 
him  up  to  his  death,  September  4th,  1886,  and  sole  possession 
was  also  taken  by  John  A.  0'Roiu:ke,  and  since  maintained  by 
John  A.,  of  the  east  half  of  said  farm,  and  by  him  held  to  this 
time." 

Then  occurs  in  it  the  following :  "  It  being  alleged  in  sup- 
port of  said  deed  that  under  said  power  of  sale  contained  in 
Patrick  O'Rourke's  will,  in  the  8th  item  before  recited,"  "  that 
in  case  Kate,  John  A.,  and  William  all  so  desire  to  sell  and  con- 
vey and  give  sufficient  deed  for  the  whole  or  part  of  said  real  es- 
tate (the  farm)  from  time  to  time,  that  they  were  authorized  to 
convey  by  will  as  well  as  deed,  of  the  whole  or  part,  either  by 
simultaneous,  concurrent  or  successive  action ;  that  under  this 
power  they  being  all  agreed  as  set  forth  in  the  contract  of  sale 
of  September  17,  1880,  made  by  John  A.,  and  William  G. 
O'Rourke,  and  by  the  will  of  Kate  O'Rourke,  duly  probated, 
that  Kate  O'Rourke,  in  her  lifetime,  agreed  to  said  wi*iting 
made  in  her  presence,  and  on  same  day  conveyed  by  her  will 
one  third  of  the  west  half  of  farm  to  William  G.  O'Rourke.  At 
the  same  time  it  is  alleged  that  John  conveyed  one  third  of  the 
west  half  of  said  farm  to  William  by  writing,  by  him  signed, 
that  William  conveyed  thereof  two  thirds  of  the  west  half  and 
his  original  third  thereof  to  John  A.  O'Rourke  by  his  will  of 
August  9, 1886  (since  probated).  That  this  John  A.  O'Rourke 
became  seized  of  west  half  of  farm  and  has  agreed  to  convey  all 
thereof  to  this  deponent." 

^^  It  is  also  alleged  that  Kate  conveyed  one  third  of  eastern 
half  of  said  farm  by  her  will  of  September  17, 1880,  to  John  A. 
O'Rourke.  That  William  conveyed  one  third  of  the  east  half 
of  said  farm  by  writing  to  John  A.,  September  18,  1880,  and 
again  by  his  will  of  August,  1886  (since  probated),  conveyed 
all  his  property  to  John  A.  O'Rourke.  Thus,  it  is  alleged, 
John  A.  O'Rourke  became  seized  of  Kate  O'Rourke's  third  and 
William's  third  and  these  two  thirds  with  his  own  third  made 
him  the  sole  owner  of  the  three  thirds  or  the  entire  east  half  of 
the  farm,  which  he  has  agreed  to  convey  to  this  deponent  by 
written  contract  of  January  1, 1891,  being  the  whole  conveyed 
to  John  in  parts  from  time  to  time,  by  which  conveyance  it  is 
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alleged  John  O'Rourke  owns  all  of  the  farm  and  has  a  right  to 
sell  the  same."  Both  the  daughter  and  son  died  without  chil- 
dren, while  John,  the  survivor,  has  two  children. 

The  contention  on  the  part  of  the  appellants  is  that  the  ap- 
pellee has  only  a  life  estate  in  the  farm,  and  is  ndt  therefore 
entitled  to  recover  because  he  has  not  tendered  a  good,  suffi- 
cient and  marketable  title.  If  this  title  be  doubtful  or  if  it  be 
not  marketable,  the  appellee  is  not  entitled  to  recover,  and 
whether  he  has  such  a  title  depends  upon  the  estate  devised 
and  the  powers  conferred  by  the  will  of  appellee's  father. 

In  the  use  of  the  word  "issue  "  in  this  will  it  seems  clear 
that  the  testator  intended  children,  as  a  particular  class  who 
are  to  take  at  a  particular  time.  This  intention  is  manifest  from 
the  phrase  used  "  said  issue  to  take  per  stirpes  and  not  per  cap- 
ita, so  that  in  case  of  death  of  either  of  the  three  leaving  issue, 
the  said  issue  would  so  take  what  their  parent  would  have  been 
entitled  to,  subject  to  the  life  estate  of  the  survivor  or  survivors 
of  said  original  devisees,"  and  also  from  the  provision  made 
for  the  use  of  so  much  of  the  land  as  may  be  necessary  for  the 
daughter  and  authorizing  a  sale  of  one  acre  per  year  for  that 
purpose.  The  word  "  issue  "  was  without  doubt  intended  to 
mean  children,  to  whom  the  gift  is  by  way  of  remainder,  to  take 
the  fee  not  immediately,  but  after  the  death  of  the  last  survivor; 
they  take  as  purchasers  and  the  original  devisees  took  only  a 
life  estate. 

In  Robins  v.  Quinliven,  79  Pa.  885,  it  is  said :  "  But  if  by 
issue  he  meant  children,  and  intended  that  they  should  take  by 
purchase,  and  not  by  descent  as  heirs  of  their  mother,  then  she 
took  only  a  life  estate.  It  is  well  settled  that  the  word  issue 
in  a  will  prima  facie  means  ^  heirs  of  the  body,'  and,  in  the  ab- 
sence of  explanatory  words  showing  that  it  was  used  in  a  re- 
stricted sense,  is  to  be  construed  as  a  word  of  limitation.  But 
if  there  be  on  the  face  of  the  will  sufficient  to  show  that  the 
word  was  intended  to  have  a  less  extended  meaning,  and  to  be 
applied  only  to  children  or  to  descendants  of  a  particular  class 
or  at  ft  particular  time,  it  is  to  be  construed  as  a  word  of  pur- 
chase, and  not  of  limitation,  in  order  to  effectuate  the  intention 
of  the  testator:  Slater  v.  Dangerfield,  16  M.  &  W.  268  ;  Guth- 
rie's Appeal,  1  Wright,  9 ;  Kay  v.  Scates,  Id.  81 ;  Taylor  v. 
Taylor,  18  P.  F.  Smith,  481 ;  Kleppner  v.  Laverty,  20  Id.  70." 
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1  "  Apart  from  the  piima  facie  meaning  of  the  word  there  is 
nothing  on  the  face  of  the  will  before  us  to  show  that  by  issue 
the  testator  meant  'heii*s  of  the  body, '  and  intended  that  they 
should  take  by  descent.  The  gift  to  the  issue  is  not  immediate, 
but  after  the  death  of  the  devisee  for  life  ;  and  there  is  no  de- 
vise over  in  default  of  issue  from  which  an  estiite  tail  can  be 
implied.  Besides,  the  gift  of  the  remainder  is  not  to  the  issue 
alone,  but  to  the  issue  and  their  heirs  forever,  in  the  propor- 
tions to  which  they  would  be  entitled,  under  the  intestate  laws 
of  Pennsylvania,  respectively,  that  is  to  say,  in  equal  shares  as 
tenants  in  common.  The  limitation  to  the  heirs  general  of  the 
issue,  with  the  superadded  words  of  distributive  modification, 
clearly  shows  that  by  ^ issue'  the  testator  meant  children,  and 
intended  that  they  should  take  the  remainder  as  purchasers 
and  not  as  heirs  by  descent." 

In  Cote  V.  Von  Bonnhorst,  41  Pa.  251,  it  is  said :  "  We  spend 
no  time  in  showing  that  under  a  devise  to  one  for  life,  with  a 
remainder  to  his  or  her  children,  the  fii'st  taker  has  no  freehold 
of  inheritance.  That  such  is  the  general  rule  is  beyond  doubt, 
and  it  is  not  denied  by  the  complainants." 

In  Walker  v.  Milligan,  45  Pa.  180,  it  is  said  :  "  The  devise 
of  the  remainder  was  to  his  lawful  issue,  child  or  children  then 
living,  or  to  the  lawful  issue  of  such  child  or  children,  as  may 
be  then  (at  the  first  taker's  decease)  dead,  share  and  share 
alike.  The  gift  was  with  words  of  distributive  modification, 
and  it  was  not  to  all  the  issue  of  the  devisee  for  life.  The  lan- 
guage is  descriptive  of  persons  rather  than  of  the  character  in 
which  the  remaindermen  are  to  take  ;  and  the  testatrix  defined 
what  she  meant  by  the  equivocal  term  '  lawful  issue  '  by  using 
as  synonymous  with  it  the  words  *  child  or  children.'  By 
pointing  to  those  who  might  be  living  at  the  decease  of  the 
first  taker,  and  by  directing  distribution,  she  manifested  ^n  in- 
tent to  use  the  word  issue  as  meaning  child  or  children,  rather 
than  to  use  the  latter  words  as  words  of  limitation." 

In  Curtis  v.  Longstreth,  44  Pa.  302,  it  is  said:  "It  is  plain 
that  the  testator  intended  that  the  remaindermen  should  take 
as  purchasers,  and  not  as  heira,  unless  a  contrary  intent  is  de- 
ducible  from  the  last  clause  of  the  words  of  gift.  He  described 
them  by  an  apt  word  of  purchase,  i.  e.  children,  and  therefore 
the  first  taker  had  only  an  estate  for  life." 
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As  the  word  **  issue  "  was  clearly  intended  by  the  testator  in 
his  will  to  mean  children,  they  take  as  purchasers,  and  the 
daughter  and  sons  as  a  consequence  took  only  a  life  estate  in 
the  farm :  Bool  v.  Mix,  17  Wendell,  119. 

While  they  thus  took  a  life  estate  there  was  given  them  the 
power,  in  case  they  should  desire  to  do  so,  to  sell  the  farm.  It 
is  alleged  in  the  affidavit  that  in  the  exercise  of  this  power  of 
sale  conveyances  were  made  with  the  assent  of  the  sister  and 
of  the  two  brothers,  and  that  subsequently,  by  the  wills  of  the 
sister  and  that  of  the  brother,  the  title  thus  passed  to  the  appel- 
lee. The  conveyances  thus  admitted  by  the  appellant  to  have 
been  made  under  the  power,  it  is  contended,  were  sufficient  to 
pass  the  title  to  the  appellee.  It  may  be  that  such  is  the  case, 
because  the  will  contemplates  the  execution  of  the  power  of 
sale,  and  these  transfers  seem  to  meet  its  requisition :  Leight- 
ner  v.  Leightner,  87  Pa.  148.  Whether  this  be  so  or  not  it  is 
unnecessary  to  determine  in  the  view  taken  of  this  case.  In 
this  will  it  is  provided  that  in  case  the  daughter  and  sons  desire 
to  sell  and  convey  they  are  authorized  to  do  so.  As  this  power 
was  given  to  them  and  as  they  were  made  executors,  thus  com- 
bining the  authority  and  the  power  together,  it  was  intended 
that  the  children  should  possess  it,  and  in  the  event  of  the 
death  of  any  of  them,  it  passed  to  the  survivor  or  survivore. 
As  they  were  the  executors  it  is  clear  that  the  power  was  to 
be  executed  by  them  as  such.  It  would  therefore  follow  that  as 
John  alone  survives,  he  has,  as  such  survivor,  the  power  under 
the  will  to  make  sale  of  the  farm  and  to  make  a  good  title  to 
the  same. 

The  judgment  is  therefore  affirmed. 


156    293 
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Conslruction  qf  statutes — Intent — Presumption — Re-enactment  of  language 
which  has  been  Judicially  consumed. 

When  the  legislature  re-enacts  language  which  has  received  judicial  con- 
stiuction  it  carries  the  same  construction  with  it.  But  this  is  a  presump- 
tion merely,  in  aid  of  the  real  inquiiy,  which  is  for  the  legislative  intent. 
If  that  be  cleiir,  all  presumptions  must  give  way  to  it. 

Wages  claims — Acts  qf  1S72  and  1883 — Business, 

Under  the  act  of  June  13,  1883,  P.  L.  117,  the  class  of  employers  men- 
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tioned  in  the  act  of  April  9,  1872,  P.  L.  110,  is  enlarged  by  necessary  im- 
plication to  correspond  with  the  classes  of  employees  named,  and  the 
woi*ds  **  other  business''  in  the  act  include  all  kinds  of  business  in  which 
any  of  the  classes  of  employees  named  in  the  act  are  engaged. 

Wages  claim — Sale — Business, 

Claimants  were  tailors  working  in  a  tailor  shop  connected  with  a  mer- 
chant tailoring  store.  The  shop  and  store  were  carried  on  as  part  of  the 
same  business  though  in  different  apartments.  The  oontCDts  of  the  store 
were  sold  under  execution.  Held  that  claimants  were  entitled  to  a  prefer- 
once  for  their  wages  out  of  the  fund  realized  by  the  sale. 

Argued  April  26, 1898.  Appeal,  No.  448,  Jan.  T.,  1898,  by 
J.  W.  Sproul,  receiver  of  the  Corry  National  Bank,  from  order 
of  C.  P.  Erie  Co.,  Feb.  T.,  1892,  No.  427,  confirming  auditor's 
report  distributing  fund  realized  by  sherifiPs  sale  in  Sproul  v. 
Murray.  Before  Williams,  McCollfm,  Mitchell,  Dean 
and  Thompson,  JJ. 

Distribution  of  fund  raised  by  sheriffs  sale. 

From  the  report  of  the  auditor,  F.  M.  McClintock,  Esq.,  it 
appeared  that  James  Carney  and  other  wages  claimants  were 
employed  by  defendant  as  tailors  in  a  tailor  shop  connected 
with  his  merchant  tailoring  store.  The  fund  for  distribution 
was  realized  almost  entirely  by  the  sale  of  the  goods  in  the 
store.  One  claimant  testified  that  they  worked  on  custom  made 
clothing,  and  also  in  dull  seasons  worked  up  cloth  which  went 
into  the  ready-made  stock.  They  also  altered  ready-made  cloth- 
ing when  necessary.  Another  witness  testified  that  "  lots  of  the 
stock  on  hand  at  time  of  sherifiTs  sale,  which  was  made  up  from 
remnants,  etc.,  were  made  up  by  claimants  during  the  dull  sea- 
son." The  auditor  found  the  tailor  shop  and  the  store  were 
carried  on  as  one  business  and  accordingly  awarded  a  prefer- 
ence to  the  wage  claims.  Exceptions  to  the  auditor's  report 
were  dismissed  by  the  court  in  an  opinion  by  Gfnnison,  P.  J. 

Errors  assigned  were  that  the  court  erred  (1)  in  finding  that 
while  the  act  of  1872  would  not  embrace  and  give  to  these  la- 
borei-s  a  preference,  yet  that  while  the  act  of  1888  does  not 
enlarge  the  class  of  employers  in  terms,  it  did  in  fact,  for  the 
reason  that  the  class  of  employees  were  enlarged ;  (2)  in  find- 
ing, or  ruling,  that  the  goods  of  the  defendant,  sold  by  the  sher- 
iff, were  used  in  and  about  and  connected  with  the  carrying 
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CD  of  the  business  in  which  said  laborers  were  employed  and 
worked  for  defendant ;  (3)  in  finding  that  the  business  of  de- 
fendant was  such  a  business  as  is  contemplated  by  the  said  acts 
of  1872  and  1883,  in  giving  a  prior  lien  to  an  execution  cred- 
itor, in  favor  of  workmen  employed  in  and  about  and  connected 
with  the  carrying  on  of  the  same ;  (4)  in  finding  that  the  said 
laborers  were  engaged  in  labor  for  defendant,  which  was  neces- 
saiy  to  carry  on  the  business  of  defendant,  in  that  department, 
that  the  goods  sold  by  the  sheriff  were  connected  with ;  (5)  in 
finding  that  the  report  and  distribution  as  made  by  the  auditor 
were  correct  and  according  to  law,  and  in  dismissing  the  ex- 
ceptions of  plaintiff  and  allowing  the  said  labor  claims  ;  (6)  ii^ 
not  reversing  the  report  and  distiibution  of  the  auditor,  and  in 
not  awarding  the  fund  to  plaintiff. 

J".  W.  Sproul^  O.  Geo,  Olmstead  with  him,  for  appellant,  cited : 
Jacobs  V.  Woods,  14  W.  N.  237 ;  White's  Ap.,  15  W.  N.  313 1 
Pratt's  Ap.,  6  Pa.  C.  C.  R.  264 ;  Paidee's  Ap.,  100  Pa.  408. 

C.  P.  Rogers^  Jr.,  for  appellees,  cited :  Clymer  Distillery  Co., 
2  Pa.  C.  C.  R.  Ill ;  John's  Est.,  2  Ches.  Co.  R.  458 ;  Topper 
v.^  Krise,  1  Pa.  C.  C.  R.  300 ;  Weaver  v.  Wheaton,  2  Pa.  C. 
C.  R.  428;  Alderfer  v.  Beyer,  2  Pa.  C.  C.  R.  426;  Periepi  v. 
Frankenfield,  1  Montg.  Co.  L.  R.  24;  s.  0.,  17  Phila.  637; 
Central  Newspaper  Union  v.  Gracie,  7  Pa.  C.  C.  R.  188 ;  Wiand 
V.  Himmelwright,  8  Pa.  C.  C.  R.  663 ;  Schwartz  v.  Rhoades, 
6  Pa.  C.  C.  R.  385 ;  Cary  v.  Ewing,  7  Pa.  C.  C.  R.  1 ;  Buck- 
waiter's  Est.,  3  Pa.  C.  C.  R.  315;  Lewellyn's  Ap.,  14  Pitts. 
L.  J.  480. 

Opinion  by  Me.  Justice  Mitchell,  July  19, 1893 : 
The  auditor  and  the  court  below  have  found  that  the  tailor 
shop  proper,  where  these  claimants  worked,  and  the  merchant 
tailoring  store,  from  the  sale  of  which  nearly  all  the  fund  was 
derived,  were  parts  of  the  same  business,  carried  on  together  as 
one,  though  in  different  rooms.  We  see  no  good  reason  to 
doubt  the  correctness  of  this  conclusion,  and  the  case  therefore 
comes  within  the  express  words  of  the  act  of  June  13, 1883, 
P.  L,  117,  that  certain  wages  shall  be  first  paid  out  of  the  pro- 
ceeds of  the  sale  of  the  business. 
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This  disposes  of  the  two  points  made,  or  rather  the  same 
point  in  a  double  aspect,  that  the  claimants  were  not  engaged 
in  work  connected  with  the  business  that  produced  the  fund 
in  court,  and  that  the  property  sold  was  not  used  in  connection 
with  the  claimant's  work. 

The  only  remaining  question  is  whether  the  business  from 
the  sale  of  which  the  fund  arose  was  within  the  act  of  1883. 
The  interpretation  of  that  act  has  been  the  source  of  extreme 
difficulty.  It  is  by  its  title  an  act  to  amend  section  one  of  the 
act  of  April  9, 1872.  That  act  had  already  received  a  construc- 
tion that  its  general  words  "  other  business  where  clerks,  miners 
or  mechanics  are  employed"  must  be  constinied  in  connection 
with  the  leading  words  of  the  enactment,  "  works,  mines,  manu- 
factories," etc.,  and  limited  to  other  business  ejusdem  generis : 
Pardee's  Appeal,  100  Pa.  408.  The  act  of  1888  in  amending 
the  prior  act,  uses  the  same  language  that  had  already  been 
construed,  moneys  due  for  labor  and  services,  "  from  any  per- 
son or  persons  or  chartered  company  employing  clerks,  miners, 
mechanics  or  laborers,  either  as  owners,  lessees,  contractors  or 
under  owners  of  any  works,  mines,  manufactory  or  other  busine9S 
where  clerks,  minera,  or  mechanics  are  employed."  The  broad 
question  at  once  arises,  are  the  words  "  other  business  "  to  be 
limited  as  in  the  previous  act  to  business  of  the  same  general 
nature  as  those  specified,  or  are  they  to  be  enlarged  by  the  en- 
larged class  of  employees  expressly  enumerated  ?  The  difficulty 
of  this  question  is  shown  by  the  fact  that  in  more  than  a  score 
of  decisions  the  courts  of  common  pleas  of  the  state  tLve  nearly 
equally  divided  upon  it. 

The  general  rule  of  courae  is  that  when  the  legislature  re- 
enacts  language  which  has  received  judicial  construction,  it 
carries  the  same  construction  with  it.  But  this  is  a  presump- 
tion merely,  in  aid  of  the  real  inquiry,  which  is  for  th6  legis- 
lative intent.  If  that  be  clear,  all  presumptions  must  give  way 
to  it.  In  the  present  case,  notwithstanding  the  difficulties  the 
statute  presents,  we  are  of  opinion  that  what  maybe  called 
the  enlarged  or  remedial  construction  is  the  one  that  the  legis- 
lative intent  calls  for.  The  principal  object  of  the  act  was  to 
extend  the  scope  of  the  act  of  1872,  and  this  is  set  out  in  the 
title,  which  is  an  act  to  amend  etc.  "  so  that  wages  of  servant 
girls,  washerwomen,  clerks  and  othera  shall  be  preferred"  etc. 
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The  act  of  1872  specified  only  wages  due  to  "any  miner,  me- 
chanic, laborer  or  clerk"  from  any  owner,  etc.  of  "any  works, 
mines,  manufactory  or  other  business  where  clerks,  minera  or 
mechanics  are  employed."  The  act  of  1888  after  naming  in  its 
title,  servant  g^rls,  washerwomen,  etc.,  proceeds,  in  its  first  en- 
acting section,  to  specify,  as  before,  miners,  mechanics,  laborers 
or  clerks,  and  then  continues  by  the  enumeration  of  twenty- 
three  other  kinds  of  employees,  many  of  whom,  such  as  ser- 
vant girls  at  hotels  or  in  private  families,  persons  employed 
about  livery  stables,  milliners,  dressmakers,  shirt  manufacturers, 
etc.,  could  not  by  any  latitude  of  construction  be  included  in 
the  act  of  1872.  Having  thus,  however,  enlarged  the  class  of 
employees,  the  act  fails  to  enlarge  the  class  of  employers  in  ex- 
press terms,  and  describes  them  in  the  same  words  as  the  pre- 
vious act  But  unless  the  class  of  employers  is  also  enlarged, 
we  not  only  defeat  the  plain  general  intent  of  the  act,  but  are 
driven  to  the  absurdity  that  servant  girls  in  private  families, 
milliners,  seamstresses  employed  by  merchant  tailors,  etc.,  are 
only  entitled  to  preference  for  their  wages  when  they  are  em- 
ployed by  the  owners  of  works,  mines  or  manufactories.  To 
avoid  this  result  we  must  hold  that  the  class  of  employers  is 
enlarged  by  necessary  implication  to  correspond  with  the  classes 
of  employees  named,  and  that  the  words  "  other  business  "  in 
the  act  include  all  kinds  of  business  in  which  any  of  the  classes 
of  employees  named  in  the  act  are  engaged. 
Judgment  affirmed. 


Brown,  Adm'r,  v.  Thompson,  Appellant. 

Belease  cf  Wen — A^miniiiraior  of  gtiardian— Notice — Record. 

The  administrator  of  a  guanlian  who  has  entered  up  a  judgment  bond 
jpven  to  the  guardian,  as  guardian,  has  no  authority  subsequently  to  re- 
lease the  lien  of  the  judgment  in  derogation  of  the  interests  of  the  wards. 
In  such  a  ease  the  record  is  sufficient  notice  of  the  want  of  authority  to  re- 
lease the  lien. 

Earner's  Ap.,  94  Pa.  469,  explained. 

Argued  April  26,  1898.  Appeal,  No.  88,  July  T.,  1892,  by 
defendant,  Jennie  B.  Thompson,  from  order  of  C.  P.  Cumber- 
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land  Co.,  Feb.  T.,  1889,  No.  88,  making  absolute  rule  to  strike 
off  release  of  lien  by  plaintiff,  J.  B.  Brown,  administrator  of 
Thomas  Sharp,  guardian.  Before  Williams,  McColltjm, 
Mitchell,  Dean  and  Thompson,  JJ. 

Rule  to  strike  off  release  of  lien. 

From  the  record  and  proofs  it  appeared  that  Matthew  Thomp- 
son, by  his  will,  appointed  Thomas  Sharp  guardian  of  his  grand- 
children Blanche  and  Joseph  Kelso.  To  secure  payment  of  the 
legacies  to  the  minor  childi'en,  the  guardian  took  a  judgment 
bond  in  his  own  name  as  guardian  from  Thomas  J.  GiU  and 
Jennie  E.  Thompson.  The  bond  was  not  entered  up  during 
the  guardian^s  lifetime.  Upon  his  death,  J.  B.  Brown  was 
appointed  his  administrator.  Brown  then  entered  up  the  bond 
in  his  own  name  as  administrator  of  Thomas  Sharp.  On' Dec.  1, 
1888,  a  paper  purporting  to  be  a  release  of  the  lien  of  the  judg- 
ment from  the  land  of  Jennie  E.  Thompson  was  filed  of  record, 
signed  by  "  J.  B.  Brown  administrator  of  Thomas  Sharp,  de- 
ceased." On  June  1, 1891,  D.  D.  G.  Duncan  was  appointed 
trustee  of  the  minors'  interests. 

Defendant's  answer  was  as  follows : 

"That  she  and  Thomas  J.  Gill  were  the  owners  in  common 
of  a  farm  in  Mifflin  township  containing  278  acres  and  140 
perches,  which  farm  was  purchased  from,  and  conveyed  to  them 
in  fee  simple  by  Wm.  M.  Scouller,  executor  of  Matthew  Thomp- 
son, dec'd,  by  deed  dated  Nov.  25, 1882,  for  the  consideration 
of  $14,162.  That  on  the  2d  day  of  April,  1888,  she  and  the 
said  Gill  gave  their  judgment  bond  to  Thomas  Sharp,  guardian 
of  the  minor  children  of  Wm.  Kelso,  viz.,  Blanche  K^lso  and 
Joseph  Kelso.  That  judgment  was  not  entered  upon  the  said 
bond  until  Nov.  28,  1888.  That  long  before  said  judgment 
was  entered,  and  shortly  after  the  said  bond  became  due,  the 
obligors  in  said  bond  offered  to  pay  the  full  amount  due  thereon 
to  the  said  Sharp,  guardian,  but  he  refused  to  take  the  same, 
and  it  was  not  until  after  his  death  that  judgment  was  entered, 
and  then  it  was  caused  to  be  done  by  his  administrator.  That 
on  December  1, 1888,  she  and  Gill  made  partition  between  them- 
selves of  the  said  farm,  she  taking  148  acres  and  90  perches 
and  he  185  acres  and  50  perches,  each  in  severalty.  That  the 
price  at  which  she  took  her  portion  was  $6,676,  and  that  at 
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which  Gill  took  his  was  f8,676.  That  previous  to  that  date 
there  had  been  several  liens  against  the  said  farm  held  by  them 
in  common,  but  at  the  time  of  the  partition  and  in  an  adjust- 
ment of  the  said  liens,  the  said  J.  B.  Brown,  administrator  of 
Sharp^  the  plaintiff  in  the  judgment  in  question,  and  the  same 
person,  and  in  the  same  capacity  in  which  he  had  caused  the 
judgment  to  be  entered,  voluntarily,  by  writing  filed  (which  is 
made  a  part  of  this  answer)  released  the  lien  of  the  judgment 
from  the  said  tract  of  143  acres  and  90  perches  owned  by  her. 

"  Further,  that  the  debt  represented  by  the  said  judgment 
is  the  debt  of  Thomas  J.  Gill  and  not  of  your  respondent.  That 
if  due  vigilance  had  been  exercised  by  the  said  Sharp  during 
his  lifetime  or  by  the  said  Brown,  his  administrator  after  his 
death,  the  money  due  upon  said  bond  could  have  been  realized 
from  the  said  GiU. 

^^  That  there  is  nothing  contained  in  the  will  of  the  said  Mat- 
thew Thompson  making  the  legacy  to  Blanche  and  Joseph  T. 
Kelso  a  charge  upon  the  real  estate  owned  by  your  respondent. 

^^  Representing,  therefore,  as  above,  your  respondent  begs  that 
the  rule  in  this  case  may  be  discharged." 

The  court  made  the  rule  absolute  in  the  following  opinion, 
by  Sadler,  P.  J. : 

^^  It  is  unnecessary  to  enter  into  any  discussion  for  the  pur- 
pose of  showing  that  Mr.  Brown  had  no  authority  to  release 
the  land  of  Jennie  E.  Thompson  from  the  lien  of  the  judgment. 
It  was  proper  for  him  to  have  it  entered  but  he  had  no  power 
over  it.  He  was  not  the  successor  of  Thomas  Sharp  as  guar- 
dian or  trustee  of  Blanche  and  Joseph  Kelso.  The  fact  that 
his  attorney  directed  the  prothonotary  to  substitute  him  in 
place  of  Thomas  Sharp  or  that  the  prothonotary  made  such  an 
entry  is  not  material.  And  now,  Dec.  9, 1891,  rule  granted  in 
this  case  is  made  absolute." 

Error  assigned  was  above  order,  quoting  opinion. 

Edward  B.  Watts  and  M.  C.  Herman^  for  appellant,  cited : 
Hamer's  Ap.,  94  Pa.  489. 

ff.  S.  Stuart,  Robert  McOachran  and  J.  W.  Wetzel  with  him, 
for  appellee,  cited :  Act  of  Apiil  22, 1846,  P.  L.  483. 
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Opinion  by  Mr.  Justice  Mitchell,  July  19, 1893 : 
The  appellant  is  one  of  the  obligors  in  the  bond,  and  though 
she  says  in  her  petition  that  the  debt  was  GilFs  and  not  hers, 
yet  the  facts  are  so  meagrely  stated,  that  we  do  not  know 
whether  she  was  one  of  the  borrowers  of  the  money  or  merely 
a  surety,  or  whether  she  gave  any  consideration  for  the  release 
or  not.  It  does  not  affirmatively  appear  therefore  that  she  is 
entitled  to  relief  on  the  merits,  and  technically  the  case  is 
clearly  against  her.  Judgment  was  entered  on  the  bond  by 
Brown  as  administrator  of  the  obligee.  In  strictness,  the  bond 
being  given  to  Sharp  as  guardictn,  eo  nomine,  his  administrator 
had  no  title  to  meddle  with  it,  but  as  his  action  in  entering 
judgment  upon  it  was  in  fui*therance  of  the  guardian's  duty, 
and  for  the  protection  of  the  cestuis  que  trust,  it  is  valid  and 
must  be  sustained  in  equity.  But  when  his  action  went  be- 
yond this,  and  assumed  to  release  the  lien  of  the  judgment,  in 
derogation  of  the  interests  of  the  cestuis  que  trust,  it  took  a 
very  different  aspect.  There  was  a  patent  defect  of  authority 
to  release,  of  which  all  parties  dealing  with  it  were  bound  to 
take  notice.  It  is  not  material  that  the  same  person  was  plain- 
tiff and  releasor,  for  the  record  showed  the  right  in  which  the 
judgment  was  entered,  upon  a  bond  to  Sharp  as  guardian,  and 
was  notice  that  plaintiff  was  not  the  successor  of  Sharp  in  that 
trust.  In  this  respect  the  case  differs  entirely  from  Harner's 
Appeal,  94  Pa.  489,  for  there  the  satisfaction  was  entered  reg- 
ularly on  the  record  by  one  who  prima  facie  had  authority  to 
do  it,  and  all  that  this  court  decided  was  that  one  who  loaned 
money  on  the  faith  of  the  satisfaction,  was  entitled  to  rely  on 
the  record,  and  was  not  bound  to  inquire  about  secret  equities 
of  which  he  had  no  knowledge.  Hei*e  the  equity  of  the  cestuis 
que  trust  was  patent  on  the  face  of  the  record,  and  all  persons 
were  bound  to  take  notice  of  the  want  of  authority  to  release  it. 
Judgment  affirmed. 


Digitized  by  VjOOQlC 


DONER'S  ESTATE.  301 

1893.]  Syllabus — Arguments. 

Doner's  Estate.     Eppley's  Appeal. 

Guardian  and  ward — SuretysMp — Illegal  appointment  of  guardian — Aei 
qf  March  29,  1832. 

The  surety  on  the  bond  of  a  guardian  is  not  relieved  from  liability  by 
the  fact  that  the  guardian  at  the  time  of  his  appointment  was  one  of  the 
administrators  of  the  estate  of  his  ward^s  father,  and  that  the  appointment 
was  thus  illegal  under  the  act  of  March  29.  1832,  P.  L.  190. 

Argued  April  27,  1893.  Appeal,  No.  36,  July  T.,  1893,  by 
Samuel  Eppley,  surety,  from  decree  of  O.  C.  Cumberland  Co., 
discharging  rule  to  vacate  appointment  of  guardian.  Before 
Williams,  McCollum,  Mitchell,  Dean  and  Thompson,  JJ. 

Exceptions  to  adjudication  of  guardian's  account,  and  rule 
to  vacate  appointment  of  guardian. 

From  the  record  it  appeared  that  at  the  time  of  appointment 
of  Wm.  M.  Doner,  as  guardian  of  Anna  L.  Doner,  he  was  also 
administrator  of  Samuel  A.  Doner,  the  minor's  father.  Samuel 
Eppley  was  surety  on  the  guardian's  bond.  The  guardian 
became  insolvent  and  filed  an  account  as  guardian,  to  which 
Eppley  excepted,  and  also  asked  for  the  vacation  of  the  appoint- 
ment of  guardian.  The  court,  Stewart,  P.  J.,  of  the  39th  ju- 
dicial district,  specially  presiding,  discharged  the  rule  to  vacate 
the  appointment  of  the  guardian  and  also  dismissed  the  excep- 
tions to  the  account. 

Hrror$  assiffned  were  (1-8)  above  orders,  quoting  them. 

John  Hay9^  for  appellant. — ^A  decree  of  the  orphans'  court 
against  an  administrator  is  conclusive  as  to  his  sureties :  Gar. 
ber  v.  Com.,  7  Pa.  266 ;  Hartzell  v.  Com.,  42  Pa.  463 ;  Little 
V.  Com.,  48  Pa.  337 ;  Moorhead  v.  Com.,  1  Grant,  214 ;  Com. 
V.  Rhoads,  37  Pa.  60 ;  Com.  v.  Gracey,  96  Pa.  70 ;  Com.  v. 
Steacy,  100  Pa.  613. 

The  appointment  of  the  guaixlian  was  void:  Act  of  March  29, 
1882,  P.  L.  190 ;  Pote's  Ap.,  106  Pa.  674 ;  Senseman's  Ap.,  21 
Pa.  831;  Corwin's  Ap.,  126  Pa.  826 ;  Dull's  Ap.,  108  Pa.  604; 
Cummin  v.  Wilson,  2  Watts,  18;  Pearsoll  v.  Chapin,  44  Pa. 
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14 ;  Stern's  Ap.,  64  Pa.  447 ;  Rheen  v.  Carlisle  Deposit  Bank, 
76  Pa.  132 ;  Spencer  v.  Jennings,  114  Pa.  618 ;  Torrance  v. 
Ton-ance,  63  Pa.  506 ;  Gordon's  Ap.,  93  Pa.  361 ;  McKee  v. 
McKee,  14  Pa.  231 ;  Painter  v.  Henderson,  7  Pa.  48 ;  Loch- 
hart  V.  John,  7  Pa.  138 ;  Caldwell  v.  Walters,  18  Pa.  79 ;  Camp 
V.  Wood,  10  Watts,  118 ;  Deihm  v.  SneU,  119  Pa.  316 ;  Hill  v. 
Tionesta  Twp.,  129  Pa.  526. 

The  contract  of  suretyship  is  one  of  mere  benevolence,  and 
is  not  to  be  carried  further  than  the  natural  import  of  the  words, 
because  it  would  be  unjust  to  intend  that  one  who  is  to  derive 
no  benefit  would  consent  to  be  bound  further  than  he  chooses 
to  express.  In  doubtful  cases,  therefore,  the  construction  is  to 
be  favorable  to  the  surety:  Bensinger  v.  Wren,  100  Pa.  600; 
Hutchinson  v.  Woodwell,  107  Pa.  609;  Nefifs  Ap.,  9  W.  &  S. 
36 ;  Clippenger  v.  Creps,  2  Watts,  45 ;  Boschert  v.  Brown,  72 
Pa.  872. 

The  guardian  received  no  funds  after  the  bond  was  approved. 

M,  C,  Herman^  R.  M,  Henderson  with  him,  for  appellee. — 
Notwithstanding  the  prohibition  of  the  act,  a  guardian  and  his 
sureties  are  liable  on  their  bond  to  the  pereons  interested  in 
the  estate :  Foster  v.  Com.,  36  Pa.  148 ;  Shalter  &  Ebling's  Ap., 
43  Pa.  83 ;  Keech's  Ap.,  10  Pa.  261 ;  Act  of  March  29,  1832, 
P.  L.  190;  Dull's  Ap.,  108  Pa.  604;  Kmmer  v.  Mugele,  168 
Pa.  493. 

Opinion  by  Mr.  Justice  Williams,  July  19, 1893 : 
The  appellant  was  surety  upon  the  bond  of  William  M. 
Doner,  guardian  of  Annie  L.  Doner.  His  principal,  after  being 
cited  so  to  do,  settled  his  account  as  guardian,  and  a  balance 
of  about  sixteen  hundred  dollars  was  found  in  his  hands.  The 
appellant  excepted  to  ttiis  account  and  the  balance  found  due 
thereon,  on  the  ground  that  bis  principal  at  the  time  of  his  ap- 
pointment as  guardian  was  one  of  the  administi*ators  of  the  es- 
tate of  his  ward's  father. 

The  appointment  was  made  in  violation  of  the  act  of  March  29, 
1832,  P.  L.  190,  which  distinctly  declares  that  no  executor  or 
administrator  shall  be  appointed,  by  the  orphans'  court,  guar- 
dian of  a  minor  having  an  interest  in  the  estate  under  the  care 
of  such  executor  or  administrator.    The  position  of  the  appel- 
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lant  is  that  the  appointment  was  for  this  reason  void,  and  the 
bond  given  for  the  faithfnl  discharge  of  his  duties  as  guardian 
by  the  appointee  was  invalid  and  is  now  incapable  of  enforce- 
ment. There  can  be  no  doubt  that  the  appointment  was  in  vio- 
lation of  law.  It  ought  never  to  have  been  made,  and  we  have 
no  doubt  that  if  the  facts  had  been  brought  to  the  attention  of 
the  orphans'  court  it  would  not  have  been  made.  But  William 
M.  Doner,  by  reason  of  this  illegal  appointment,  secured  the 
possession  of  the  infant's  estate  and  gave  bond  with  sureties, 
one  of  whom  is  the  appellant,  to  account  for  the  estate  of  his 
ward  so  far  as  it  should  come  to  his  hands.  He  was  liable  to 
be  removed  at  any  time,  by  the  revocation  of  his  appointment 
and  the  appointment  of  a  person  in  his  stead  who  was  legally 
competent  to  act,  but  upon  such  removal  he  would  be  bound  to 
turn  over  the  estate  of  his  ward  to  his  successor,  and  the 
oiphans'  court  could  compel  him  to  do  so.  He  would  be  liable 
also  for  his  acts  done  as  guardian  while  acting  under  his  ap- 
pointment, not  only  to  his  ward,  but  to  all  f)ersons  interested, 
and  such  liability  could  be  enforced  in  the  same  manner  as 
though  his  appointment  had  been  properly  made.  It  is  clear 
therefore  that  he  was  subject  to  the  jurisdiction  of  the  orphans' 
court  and  was  rightly  cited  to  state  and  settle  his  account. 
For  the  balance  due  upon  it  he  is  liable  in  the  same  manner 
that  any  guardian  is  liable.  He  may  be  proceeded  against  per- 
sonally or  upon  his  bond ;  and  his  sureties  will  be  liable  for  the 
balance  remaining  in  the  hands  of  their  principal. 

For  this  reason  they  have  a  right  to  be  heard  when  the  ques- 
tion of  the  amount  of  that  balance  is  being  investigated  and 
determined  in  the  orphans'  court.  But  neither  the  guardian 
nor  his  sureties  can  be  heard  to  deny  his  liability  for  money  of 
his  ward  actually  received  by  him  on  the  ground  that  he  ought 
not  to  have  been  appointed.  The  bond  was  given  after  and 
because  of  the  appointment,  for  the  purpose  of  qualifying  the 
appointee  to  act.  The  extent  of  the  liability  of  the  sureties 
depends  on  what  may  happen  after  the  appointment.  The  ques- 
tions in  which  they  are  interested  are :  What  has  the  guardian 
received  for  which  he  is  bound  to  account  ?  Has  he  expended  it 
in  a  proper  manner  ?  If  a  balance  remains  in  his  hands  what  is 
its  amount?  And  when  these  are  answered  the  amount  of  their 
liability  is  ascertained.     In  this  case  the  balance  has  been  prop- 
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erly  ascertained.  Whether  Doner  should  have  been  appoiuted 
is  not  now  the  question.  He  was  appointed.  He  assumed  to 
act  under  the  appointment.  He  has  the  money  of  his  ward 
still  in  his  hands,  and  if  he  does  not  pay  it  over  his  sureties 
may  properly  be  called  upon  to  do  so  for  him. 
The  decree  of  the  orphans'  court  is  affirmed. 


Commonwealth  v.  Crossmire,  Appellant. 

Criminal  law — Murder — CfiaUange  for  catise. 

If  from  the  examination  of  a  juror  on  his  voir  dire  it  appears  that  he  has 
the  ability  and  disposition  to  render  a  verdict  on  the  evidence  alone,  (he 
law  adjudges  him  to  be  competent,  notwithstanding  the  fact  that  he  states 
that  it  would  require  evidence  to  change  the  impression  or  opinion  formed 
from  what  he  had  heard  or  read  about  the  affair  under  investigation. 

Challenge  for  cause — Review. 

In  reviewing  the  ddlision  of  the  lower  couit  upon  a  challenge  of  a  juror, 
on  the  gi*ound  that  he  had  formed  an  opinion  as  to  the  case,  nothing  short 
of  palpable  error  in  the  decision  will  justify  the  Supreme  Court  in  revei-s- 
ing  it. 

Evidence — Opinion  of  expert. 

On  the  trial  of  an  indictment  for  murder,  after  a  physician  has  described 
the  injuries  found  on  the  body  of  the  deceased,  it  is  not  improper  to  permit 
him  to  state  what  in  his  opinion  caused  the  death,  and  how  the  injuries 
upon  the  person  were  inflicted. 

Evidence  as  to  manner  cf  killing — Prior  declarations. 

Evidence  that  the  prisoner  showed  certain  witnesses  a  peculiar  grip  by 
which  he  claimed  he  could  easily  •*  shut  anybody's  wind  off"  is  admissi- 
ble, where  it  appears  that  the  grip  thus  shown  was  the  same  as  the  grip 
descnbed  by  the  physician  in  explaining  how  the  deceased  was  strangled. 

Evidence— Threats— Attempt  to  procure  insurance  on  life  of  deceased. 

Upon  a  trial  of  indictment  for  murder  it  is  competent  for  the  common- 
wealth to  show  that  the  pnsoner  had  made  threats  against  the  deceased, 
who  was  his  mother ;  that  he  had  frequently  quarreled  with  her ;  that  on 
one  occasion  he  had  made  an  assault  upon  her  which  left  its  marks  upon 
her  person ;  and  that  a  short  time  before  her  deatli  he  had  sought  but  failed 
to  obtain  an  insurance  on  her  life  without  her  knowledge. 

Withdrawal  cf  evidence — Discretion  of  court 

The  ofi'er  of  evidence  before  a  jury,  which  the  evidence  fails  to  sustain, 
and  its  subsequent  withdrawal,  ai'e  matters  which  rest  largely  in  the  dis- 
cretion of  the  trial  court,  and  the  exercise  of  this  discretion  will  not  l>e  re- 
viewed by  the  Supreme  Court  except  in  a  case  of  abuse. 
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Charge  qf  t?ie  court — Degree  of  murder. 

On  the  trial  of  an  indictment  for  murder  where  there  is  no  evidence  to 
reduce  the  homicide  to  manslaughter,  it  is  not  improper  for  the  court  to 
omit  instructions  defining  manslaughter. 

Argued  May  1,  1898.  Appeal,  No.  461,  Jan.  T.,  1893,  by 
defendant,  Ralph  Crossmire,  from  judgment  of  O.  &  T.  McKean 
Co.,  Feb.  T.,  1893,  No.  2,  on  verdict  of  guilty.  Before  Ster- 
BETT,  C.  J.,  Williams,  McCollum,  Dean  and  Thomp- 
son, JJ. 

Indictment  for  murder. 

At  the  trial,  before  Morrison,  J.,  J.  G.  Paul,  called  as  a 
juror,  testified  on  his  voir  dire :  "  Q.  Whei'e  do  you  reside  ? 
A.  Sawyer  City.  Q.  What  is  your  business  ?  A.  It  has  been 
a  merchant  until  a  couple  of  weeks  ago.  Q.  How  old  are  you  ? 
A.  Twenty-eight.  Q.  Do  you  know  the  defendant?  A.  I  do 
not.  Q.  Did  you  know  his  mother  ?  A.  I  did  not.  Q.  You  are 
a  citizen  of  the  United  States  ?  A.  I  am.  Q.  Have  you  heard 
or  read  of  this  cause?  A.  I  have.  Q.  Have  you  formed  or 
expressed  an  opinion  as  to  the  guilt  or  innocence  of  the  defend- 
ant? A.  I  have.  Q.  Could  you  go  into  the  jury  box  and 
render  a  verdict  upon  the  evidence  uninfluenced  by  the  opinion 
you  have  formed  ?  A.  Perhaps  it  would  take  some  evidence 
to  i-emove  my  opinion.  Q.  Do  you  think  you  could  tiy  the 
case  upon  the  evidence  and  not  let  the  opinion  you  have  influ- 
ence your  verdict?  A.  I  think  perhaps  I  could.  Q.  Have  you 
conscientious  scruples  against  capital  punishment?  A.  No,  sir. 
Q.  You  believe  in  hanging  in  a  proper  case  ?     A.  I  do." 

Mr.  Mullin  :  "  Q.  What  papers  do  you  read  ?  A.  The  '  Brad- 
ford Era '  and  the  *  Pennsylvania  Grit.'  Q.  You  talked  with 
your  neighbors  about  it,  about  the  time  ?  A.  Yes,  sir.  Q.  And 
you  formed  your  opinion  at  that  time?  A.  I  did.  Q.  And 
formed  it  from  what  you  had  heard  and  read  about  it  ?  A.  I  did. 
Q.  Did  you  form  a  well  defined  opinion  as  to  the  guilt  or  inno- 
cence of  the  defendant  ?  A.  I  did,  according  to  what  I  read. 
Q.  Does  that  opinion  remain  with  you  now?  A.  It  does. 
Q.  Now  wouldn't  it  take  evidence  to  remove  that  opinion  ? 
A.  It  would.  Q.  Then  the  opinion  you  have  formed  would 
influence  your  verdict  to  the  extent  that  it  would  take  evidence 
to  remove  it?  A.  Yes,  sir.  Q.  You  think  you  could  not  go 
Vol.  clvi — 20 
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into  the  jury  box  and  try  the  case  and  not  be  influenced  more 
or  less  by  your  opinion  ?  A.  It  would  influence  it  a  little,  cer- 
tainly." 

The  Court :  *'  Q.  Could  you  go  into  the  jury  box  and  listen 
to  the  evidence  and  bring  in  a  verdict  in  accordance  with 
that  evidence,  uninfluenced  by  the  opinion  you  have  formed  ? 
A.  Perhaps  I  could  ;  perhaps  the  opinion  would  influence  me 
a  little  of  course.  Q.  But  after  you  had  heard  the  evidence 
could  you  make  up  your  verdict  on  that  evidence,  uninfluenced 
by  the  present  opinion  you  now  have  ?  " 

Juror  challenged  by  defendant,  challenge  overruled  and  ex- 
ception. [1] 

The  record  as  printed  in  appellant's  paper  book  contains  no 
answer  to  the  last  question,  but  appellee  states  that  a  corrected 
copy  of  the  stenogi-apher's  notes  shows  the  answer  to  be :  "  I 
think  perhaps  I  could." 

Patrick  Brennan  stated,  on  his  voir  dire,  that  he  had  formed 
an  opinion,  but  that  he  could  decide  the  case  on  the  evidencCt 
uninfluenced  by  the  opinion  which  he  had  formed.  Challenge 
overruled  and  exception.  [2] 

Under  objection  on  part  of  defendant,  Dr.  S.  D.  Freeman 
was  permitted  to  give  his  opinion  as  an  expert  as  to  the  manner 
in  which  the  deceased  was  killed.     Exception.  [8] 

Under  objection  and  exception  the  commonwealth  was  per- 
mitted to  offer  evidence  of  quarrels  between  defendant  and  de- 
ceased, of  threats  made  by  him ;  that  on  one  occasion  he  had 
made  an  assault  upon  her  which  left  its  marks  on  her  person, 
and  that  in  April  or  May  before  her  death  he  sought  but 
failed  to  obtain  an  insurance  on  her  life  without  her  knowl- 
edge. [6-7,  12] 

Will  Cornelius  was  permitted  to  testify  under  objection  and 
exception  that  on  the  evening  on  which  the  murder  was  com- 
mitted he  saw  tracks  in  the  snow  on  the  road  where  other  wit- 
nesses had  seen  the  prisoner  going  to  the  spot  where  the  murder 
was  committed.  [8] 

Mark  Sheldon  was  permitted  to  testify  under  objection  and 
exception  that  he  saw  the  prisoner  on  the  night  of  the  murder 
on  the  road  leading  to  the  spot  where  the  murder  was  com- 
mitted. [9] 

When  N.  F.  Ferris  and  Elmer  Beckwith  were  on  the  stand» 
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the  commonwealth  offered  to  prove  that  defendant  showed  the 
witnesses  a  peculiar  grip,  and  stated  to  them  that  he  could 
shut  a  person's  wind  off  in  that  way  and  they  couldn't  halloo 
or  make  an  outcry,  and  that  it  is  the  same  grip  as  described  by 
Dr.  Freeman  as  the  one  by  which  the  deceased  must  have  been 
killed.  This  before  the  killing.  Objected  to  as  incompetent 
and  irrelevant.     Objection  overruled,  and  exception.  [10,  11] 

When  Dr.  S.  D.  Freeman  was  on  the  stand,  he  was  permitted 
under  objection  and  exception  to  state  that  the  prisoner's  over- 
alls showed  traces  of  blood.  [13] 

Verdict,  guilty,  and  judgment.     Defendant  appealed. 

Errors  a%dgned  were  (1,  2)  in  overruling  challenges  of  jurors ; 
(3,  5-13)  rulings  on  evidence ;  (4)  in  permitting  preceding 
evidence  to  be  offered  in  presence  of  jury ;  (18)  in  omitting 
to  charge  fully  upon  the  law  and  evidence  in  the  case ;  the 
assignments  not  quoting  the  evidence  or  bills  of  exceptions, 
but  referring  to  the  exceptions  by  number  as  extracted  from 
the  record  and  printed  before  the  charge  of  the  court. 

Mugene  Mvllin^  T,  F.  Mullin  with  him,  for  appellant,  cited : 
Allison  V.  Com.,  99  Pa.  32;  Staup  v.  Com.,  74  Pa.  458; 
Franklin  Fire  Ins.  Co.  v.  Gruver,  100  Pa.  266 ;  Flint  v.  Com., 
5  Ky.  L.  R.  51 ;  Lane  v.  Com.,  59  Pa.  371 ;  Rhodes  v.  Com., 
48  Pa.  896. 

J.  W.  Bouton^  district  attorney,  P.  JJ.  Cotter  with  him,  for 
the  Commonwealth,  cited :  Clark  v.  Com.,  123  Pa.  574 ;  Alli- 
son V.  Com.,  99  Pa.  82 ;  Whart.  Cr.  Ev.,  8th  ed.  §  418 ;  Wil- 
liams V.  State,  64  Md.  884 ;  Newton  v.  State,  21  Fla.  53  ;  State 
v.  Mahan,  68  Iowa,  804  ;  State  v.  Vincent,  24  Iowa,  670 ;  Bat- 
ten V.  State,  80  Ind.  394 ;  Com.  v.  Sturtivant,  117  Mass.  122  ; 
People  V.  WiUson,  109  N.  Y.  345;  9  A.  &  E.  Enc.  L.  718; 
People  V.  Hendrickson,  1  Parker,  406  ;  Sayres  v.  Com.,  88 
Pa.  291 ;  Jefferds  v.  People,  5  Park.  Cr.  Cas.  522  ;  Washington 
v.  State,  36  Ga.  222 ;  Crawford  v.  State,  12  Ga.  145 ;  Brown  v. 
Com.,  76  Pa.  839 ;  McMeen  v.  Com.,  114  Pa.  305 ;  Lynch  v 
Com.,  77  Pa.  205. 

Opxniok  by  Mb.  Justice  McCollitm,  July  19, 1893. 
Ralph  Crossmire,  the  appellant,  was  accused  and  convicted. 
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ill  the  court  of  oyer  and  terminer  of  McKean  county,  of  having, 
on  the  night  of  the  19th  of  November  last,  murdered  his  mother, 
Lucetta  Crossmire.  That  the  conviction  was  fully  justified  by 
the  evidence  is  not  denied,  but  it  is  claimed  that  the  learned 
judge  of  the  court  below  erred  in  passing  upon  the  qualifications 
of  certain  juroi*s  who  were  challenged  for  cause,  and  in  his  rul- 
ings upon  certain  offers  of  evidence  which  were  objected  to  by 
the  appellant.  It  is  also  claimed  that  the  charge  was  inade- 
quate because  it  did  not  define  voluntary  manslaughter,  or  refer 
in  detail  to  the  testimony  of  the  defence. 

The  first  and  second  specifications  of  error  call  in  question 
the  qualifications  of  jurors  Paul  and  Brennan,who,  upon  the  ap- 
pellant's challenge  for  cause,  were  examined  on  their  voir  dire 
as  to  the  opinions  they  had  formed  respecting  the  guilt  or  inno- 
cence of  the  accused.  It  appears  from  this  examination  that 
the  jurors  had  impressions  or  opinions  on  the  subject,  based  on 
what  they  had  heard  and  read  about  the  murder,  but  the  opin- 
ions thus  formed  were  not  deliberate  and  fixed  opinions,  or  such 
as  would  prevent  a  just  decision  of  the  case  upon  the  evidence. 
It  is  true  that  some  of  the  questions  addressed  to  the  jurors 
elicited  answers  which,  if  standing  alone  and  unexplained^ 
might  disqualify  them.  But  their  competency  was  not  deter- 
mined by  a  single  answer ;  it  was  ascertained,  and  properly  so, 
from  the  examination  as  a  whole  :  Clark  v.  The  Commonwealth, 
128  Pa.  555.  Opinions  formed  as  above  stated  are  not  disqual- 
ifying if  they  do  not  deny  to  legal  evidence  its  legitimate  effect. 
Intelligent  men  receive  impressions  as  to  the  nature  and  chai"^ 
acter  of  any  transaction  from  what  they  hear  and  read  of  it,  and 
it  is  not  unusual  to  speak  of  these  as  opinions.  If  the  mere 
existence  of  such  opinions  constituted  a  bar  to  the  performance 
of  jury  duty  by  the  persons  entertaining  them,  it  would  be  well 
nigh  impossible  in  the  judicial  investigation  of  a  murder  to  draw 
from  a  panel  composed  of  sober,  intelligent  and  judicious  per- 
sons of  the  county  the  name  of  a  person  qualified  to  serve  as  a 
juror.  Hence,  if,  from  the  examination  of  the  juror,  it  appears 
that  he  has  the  ability  and  disposition  to  render  a  verdict  on 
the  evidence  alone,  the  law  adjudges  him  to  be  competent,  not- 
withstanding it  would  require  evidence  to  change  the  impres- 
sions or  opinions  formed  from  what  he  had  heard  or  read  about 
the  affair  under  investigation.     In  Allison  v.  The  Common- 
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wealth,  99  Pa.  17,  we  said:  "Impressions  formed  by  the  mind 
necessarily  remain  until  something  occurs  to  remove  them. 
This  is  a  law  of  our  nature  and  cannot  be  changed  by  human 
agency.  That  evidence  would  be  required  to  change  these  im- 
pressions, has  but  little  weight.  Such  must  always  be  the  fact, 
even  in  cases  of  slight  impressions  or  loose  opinions.  An  opin- 
ion once  formed  necessarily  exists  until  something  else  changes 
it."  In  O'Mara  v.  The  Commonwealth,  75  Pa.  424,  juror  Ting- 
ley  said  he  had  an  opinion  formed  from  what  he  had  read  of 
the  murder,  and  unless  the  defendants  satisiSed  him  by  evidence 
that  he  had  a  wrong  opinion  he  should  still  hold  to  it,  but  he 
expressed  the  belief  that  he  could  decide  the  case  on  the  evi- 
dence uninfluenced  by  that  opinion,  and  he  was  held  qualified. 
We  might  cite  many  cases  from  our  own  reports  to  the  same 
effect,  but  we  do  not  deem  it  necessary  to  do  so.  It  is  enough 
to  say  of  them  that  in  our  judgment  they  sustain  the  rulings  of 
the  court  below  upon  the  challenges  in  question.  While  juror 
Paul  was  not  as  positive  and  emphatic  as  juror  Brennan  was 
in  the  expression  of  a  belief  in  his  ability  to  decide  the  case 
upon  the  evidence  alone,  his  examination  justified  the  conclu- 
sion of  the  learned  court  below  that  he  was  competent. 

It  is  proper  to  add  that,  in  reviewing  the  decision  of  the  court 
below  upon  a  challenge  for  such  cause  as  is  alleged  in  this  c£kse, 
nothing  short  of  palpable  error  in  it  will  justify  a  reversal  of  it. 
The  obvious  reason  for  this  is  that,  as  the  examination  was  in 
the  presence  and  under  the  control  of  the  trial  judge,  he  had 
better  opportunity  for  discovering  the  nature  and  strength  of 
the  alleged  disqualifying  opinion  than  a  printed  report  of  the 
juror's  testimony  affords. 

It  was  not  error  to  permit  Dr.  Freeman,  after  he  had  describ- 
ed the  injuries  found  on  the  body  of  the  deceased,  to  state 
what  in  his  opinion  caused  her  death  and  how  the  injuries  upon 
her  person  were  inflicted.  Nor  are  we  able  to  discover  any  error 
in  the  admission  of  the  evidence  of  Ferris  and  Beckwith  in  re- 
lation to  the  peculiar  grip  which  the  appellant  showed  to  them 
and  by  which  he  claimed  he  could  easily  "  shut  anybody's  wind 
off."  It  appears  that  the  grip  thus  shown  was  the  same  as  the 
grip  •described  by  Freeman  in  explaining  how  the  deceased  was 
strangled  and  how  the  bruises  on  her  head  and  neck  were  made. 
That  there  was  such  a  grip  known  to  the  appellant  was  a  cir- 
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cumstance  for  the  consideration  of  the  jury  in  connection  with 
the  testimony  of  Freeman  in  relation  to  the  cause  of  death. 

It  was  certainly  competent  for  the  commonwealth  to  show 
that  the  appellant  had  made  threats  against  the  deceased;  that 
he  had  frequently  quarreled  with  her ;  that  on  one  occasion 
he  made  an  assault  upon  her  which  left  its  marks  on  her  person, 
and  that  in  April  or  May  before  her  death  he  sought  but  failed 
to  obtain  an  insurance  on  her  life  without  her  knowledge. 
This  was  a  species  of  evidence  appropriate  to  the  issue,  and  it 
needs  no  citation  of  authority  to  support  the  rulings  under  which 
it  was  admitted. 

We  cannot  see  how  the  appellant  was  prejudiced  by  the  of- 
fers made  in  the  presence  and  hearing  of  the  jury,  and  fully 
sustained  by  the  evidence  given  under  them,  or  by  the  offer 
which  the  evidence  failed  to  sustain  when  such  evidence  was 
formally  withdrawn  from  the  jury.  But  this  is  a  matter  which 
rests  largely  in  the  discretion  of  the  trial  court,  and  its  exercise 
of  the  discretion  will  not  be  reviewed  except  in  a  case  of  abuse. 
There  is  no  evidence  of  such  abuse  on  this  record. 

The  evidence  of  Will  Cornelius  as  to  the  tracks  in  the  snow, 
of  Mark  Sheldon  in  reference  to  the  identity  of  the  person  he 
met  on  the  night  of  the  murder,  and  of  Dr.  Freeman  in  relation 
to  blood  spots  on  the  overalls  of  the  appellant,  was  properly  re- 
ceived. It  was  relevant,  and  the  weight  to  be  given  to  it  was 
for  the  jury. 

It  remains  to  inquire  whether  there  was  error  in  the  charge. 
In  considering  this  complaint  we  note  first  that  all  the  points 
submitted  by  the  appellant's  counsel  were  affirmed.  The  in- 
structions as  to  the  degrees  of  murder  were  full  and  clear,  and 
the  duty  of  the  jury  in  case  they  found  the  defendant  guilty 
to  find  and  state  the  degree  in  their  verdict,  was  sufifciently  ex- 
plained. There  was  no  evidence  to  reduce  the  homicide  to 
manslaughter,  and  there  was  therefore  no  error  in  the  omission 
of  instructions  with  reference  to  it :  Brown  v.  The  Common 
wealth,  76  Pa.  339 ;  McMeen  v.  The  Commonwealth,  114  Pa. 
306 ;  and  Clark  v.  The  Commonwealth,  supra.  The  reference 
to  the  testimony  was  impartial  and  adequate,  and  the  appellant 
has  no  just  cause  to  complain  of  the  instruction  in  regard  to 
evidence  of  good  character.     The  specifications  are  overruled. 

The  judgment  is  affirmed,  and  it  is  ordered  that  the  record 
be  remitted  to  the  court  below  for  the  purpose  of  execution. 
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Mead  Township,  Appellant,  v.  Couse  et  al. 

[Marked  to  be  reported.] 

Road  tow — Road  iTMiBterB  in  Warren  county — Bonds— Act9  April  15, 1884, 
and  ApHl  12,  1869. 

Under  the  act  of  April  12,  1869,  P.  L.  879,  relating  to  Warren  county, 
and  providing  that  road  masters  of  a  township  shall  collect  the  road  tax 
and  **  shall  have  all  the  power  and  authority  which  is  vested  in  collectors 
of  coon^  and  state  taxes  by  existing  laws,"  road  masters  are  tax  collect- 
ors, and  must  file  the  bond  required  of  tax  ooUectors  by  §  32  of  the  act  of 
April  15,  1884,  P.  L.  509. 

4 

Collector  qf  taxes  de  facto— Drfence, 

A  de  facto  collector  of  taxes  cannot  be  heard  to  deny  the  validity  of  his 
appointment:  Ridgway  Twp.  v.  Wheeler,  90  Pa.  450. 

Argued  May  4,  1893.  Appeal,  No.  454,  Jan.  T.,  1893,  by 
plaintiff,  from  judgment  of  C.  P.  Warren  Co.,  June  T.,  1893, 
No.  13,  in  favor  of  defendants,  W.  R.  Couse  ahd  Roger  Mooney, 
on  case  stated.  Before  Stbhrbtt,  C.  J.,  Green,  Williams, 
McCoLLUM  and  Thompson,  JJ. 

The  case  stated  was  as  follows : 

^^  That  at  the  election  of  township  officers  for  Mead  township, 
Warren  county,  Pa.,  in  February,  1891,  the  said  W.  R.  Couse 
was  duly  elected  as  one  of  the  road  masters  of  said  township, 
for  district  No.  1,  in  pursuance  to  the  provisions  of  the  act  of 
assembly  of  9th  of  April,  1844,  and  its  several  supplements, 
relating  to  the  roads  and  the  collection  of  road  taxes  in  the 
several  townships  of  said  county,  which  said  special  laws  are 
made  a  part  of  the  case  stated. 

"  That  as  such  road  master  the  said  W.  R.  Couse  was  en- 
titled to  receive  from  the  road  commissioners  of  said  township 
the  tax  duplicate  for  the  year  1891,  containing  a  list  of  the  tax- 
payers in  his  district  No.  1  (with  a  warrant  therein  to  him  as 
collector),  and  the  amount  of  road  tax  assessed  against  each  of 
the  said  taxpayers,  that  he  might  proceed  to  the  performance 
of  his  duties  as  road  master  and  as  collector  of  road  taxes  in 
said  district  No.  1,  in  said  township  of  Mead,  and  duly  enforce 
the  collection  of  said  road  taxes  for  said  year. 

"  That  before  the  road  commissioners  of  said  township  would 
give  him  the  said  duplicate  or  permit  him  to  enter  upon  the 
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performance  of  his  duties  as  such  road  master  aud  collector 
of  the  road  taxes  in  his  said  district  for  the  year  1891,  they  ex- 
acted from  him  that  he  should  give  a  bond  for  the  faithful  per- 
formance of  his  duties,  and  for  the  collection  and  paying  over 
the  whole  amount  of  the  taxes  assessed  in  said  duplicate.  That 
for  the  purpose  of  obtaining  said  duplicate,  said  W.  R.  Couse 
in  May,  1891,  gave  the  bond  of  which  a  copy  is  hereto  attached 
and  made  a  part  of  this  case  stated,  and  procured  the  other  de- 
fendant Roger  Mooney  to  become  his  surety  in  said  bond. 

^^  That  at  a  meeting  of  the  road  commissioners  and  auditors 
of  said  township  on  or  about  April  1, 1892,  said  W.  R.  Couse 
attended,  and  upon  his  settlement  with  them  it  was  found  that 
he  had  collected  the  sum  of  $191.28,  which  had  not  been  paid 
over  of  said  road  taxes  or  otherwise  accounted  for,  and  no 
part  of  said  sum  has  since  been  paid. 

"  If,  in  the  opinion  of  the  court  under  these  facts  as  above 
set  forth,  the  said  W.  R.  Couse  and  his  surety  Roger  Mooney 
are  liable  to  the  said  township  for  the  amount  of  said  road  tax 
by  reason  of  said  bond  so  as  aforesaid  exacted  from  said  Couse^ 
the  judgment  to  be  entered  for  the  plaintiff  for  $191.28,  with 
interest  from  April  1,  1892,  and  costs,"  etc. 

Judgment  for  defendants  on  case  stated.     Plaintiff  appealed. 

Ep'or  assigned  was  entry  of  judgment  as  above. 

Samuel  T,  NeilU  J*  W.  Dunkle  with  him,  for  appellant,  cited : 
Act  of  April  15,  1834,  P.  L.  509 ;  Stoneboro  v.  Jenkins,  2  Pa. 
C.  C.  R.  300 ;  Com.  v.  Sheppai-d,  2  Clark,  393 ;  Acts  April  8, 
1844,  P.  L.  230;  March  15,  1848,  P.  L.  163;  April  12,  1869. 
P.  L.  879 ;  Ridgway  Township  v.  Wheeler,  90  Pa.  450. 

No  brief  or  argument  contra. 

Opinion  by  Mr.  Justice  Green,  July  19, 1898: 
There  is  no  doubt  that  under  the  31st  section  of  the  act  of 
April  15,  1834,  P.  L.  509,  "  relating  to  county  rates  and  levies 
and  township  rates  and  levies,'*  it  was  the  right  and  duty  of 
the  supervisors  and  overseers  of  the  poor  of  every  township  to 
appoint,  at  an  annual  meeting  called  for  the  purpose,  some  suit- 
able inhabitant  of  the  township  to  be  collector  of  the  township 
rates  and  levies. 
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And  under  the  32d  section  of  the  act  it  is  equally  clear  that 
the  person  appointed  as  such  coUectoi*  should  give  a  bond  with 
surety  for  the  faithful  performance  of  his  duties. 

When  the  special  law  for  the  counties  of  Warren,  McKean 
and  Venango,  was  passed,  on  April  8,  1844,  P.  L.  230,  creating 
the  office  of  commissioners  of  roads,  and  directing  them  to  take 
charge  of  all  roads  and  bridges  in  those  counties,  those  officers 
became  clothed  with  the  functions  of  the  supervisors  and  over- 
seers in  all  matters  relating  to  the  levying  and  collecting  of  all 
taxes  for  road  and  bridge  purposes.  By  the  7th  section  of  this 
act  the  road  commissioners  were  required  to  issue  their  warrant 
to  the  constable  of  the  township,  for  the  collection  of  the  money 
due  from  the  taxables,  and  the  constables  were  required  to  exe- 
cute such  warrant  by  collecting  the  taxes,  for  which  service 
compensation  was  provided.  There  was  no  necessity  for  re- 
quiring that  the  constables  should  give  bonds  for  the  collection 
of  these  taxes,  as  their  official  bonds  would  be  security  for  the 
performance  of  this  as  of  all  their  other  duties,  and  no  new 
bond  was  provided  for  by  the  act. 

By  the  6th  section  of  the  act  of  1844  the  commissioners  were 
directed  to  appoint  road  masters  whose  duties  were  defined. 

By  the  2d  section  of  an  act  passed  March  15,  1848,  P.  L. 
163,  supplementary  to  the  act  of  April  8,  1844,  the  road  com- 
missioners were  required  to  issue  their  tax  duplicates  to  the 
road  mastei-s,  instead  of  the  constables,  and  the  part  of  the  7th 
section  of  the  act  of  1844  which  required  the  constables  to  col- 
lect the  taxes  was  repealed.  No  provision  was  made  for  any 
bond  to  be  given  by  the  road  masters. 

By  an  act  passed  April  12,  1869,  P.  L.  879,  the  road  commis- 
sioners of  the  several  townships  of  Warren  county  were  em- 
powered to  levy  a  road  tax  of  two  cents  on  the  dollar  of  the 
assessed  valuation  of  the  taxable  property  of  the  township,  and 
by  the  second  section  of  the  act  the  road  masters  of  the  town- 
ship were  required  to  collect  the  taxes,  and  for  that  purpose  it 
was  provided  that  they  "  shall  have  all  the  power  and  authority 
which  is  vested  in  coUect^ora  of  county  and  state  taxes  by  exist- 
ing laws  and  shall  be  liable  for  the  faithful  discharge  of  their 
duties." 

The  road  masters  of  the  township  thus  became  the  tax  col- 
lectors. 
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The  14th  section  of  the  act  of  1848  provided  "  that  the  exist- 
iug  road  laws  of  this  commonwealth,  so  far  as  thej  are  supplied 
or  altered  by  this  act,  be  and  the  same  are  hereby  repealed  so 
far  as  relates  to  WaiTen,  Venango  and  McKean  counties."  Of 
coui*se  in  all  respects  in  which  the  road  laws  were  not  supplied 
or  altered  by  the  act  of  1848,  they  still  remained  in  force  in 
those  counties. 

It  is  certainly  true  that  the  81st  and  82d  sections  of  the  act 
of  1884,  which  required  the  supervisors  and  overseers  of  every 
township  to  appoint  annually  a  collector  of  the  township  rates 
and  levies  who  should  give  a  bond,  were  never  changed,  except 
in  so  far  as  the  acts  of  1848  and  1869  required  the  tax  dupli- 
cates to  be  issued  to  the  road  mastera,  and  that  the  road  mas* 
ters,  instead  of  the  constables,  should  collect  the  road  taxes  in 
the  several  townships  of  these  particular  counties.  Now,  the 
32d  section  of  the  act  of  1834  required  that  "  every  person  ap- 
pointed collector  of  township  rates  and  levies  shall  give  a  bond 
with  surety,  or  a  bond  with  mortgage  of  real  estate  to  the  sat- 
isfaction of  the  supervisors  and  overseers  of  the  poor  of  the 
respective  townships."  When  road  masters  were  directed  by 
the  acts  of  1848  and  1869  to  collect  the  road  taxes,  they  be- 
came collectors  of  township  rates  and  levies,  and  when  road 
masters  were  appointed  by  the  road  commissioners  of  the  town- 
ships of  these  counties,  under  the  5th  section  of  the  act  of  1844, 
they  filled  the  description  of  the  32d  section  of  the  act  of  1834, 
as  being  persons  appointed  collectors  of  township  rates  and 
levies.  The  office  was  general,  and  to  it  was  attached  the  duty 
of  giving  bond.  The  acts  of  1844, 1848  and  1869  simply  changed 
the  appointing  power  from  supervisors  and  overseers  to  road 
commissioners,  but  the  appointees  necessarily  fulfilled  the  func- 
tions of  collectors  of  township  rates  and  levies.  As  such  they 
should  give  bonds  precisely  as  the  same  functionaries  under  the 
act  of  1834  were  obliged  to  do.  All  of  this  is  substantially  de- 
cided in  the  case  of  Township  of  Ridgway  v.  Wheeler,  90  Pa. 
460,  in  which  a  constable  having  refused  to  collect  certain  road 
and  sidewalk  taxes,  the  supervisors  appointed  one  of  their  own 
number  to  be  collector,  who  gave  a  bond  with  surety  upon 
which  the  action  was  brought.  Defence  was  made  on  the 
ground  that  the  bond  was  void  because  there  was  no  authority 
to  make  the  appointment.     But  we  held  that  the  collector  was 
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de  facto  collector  and  he  could  not  be  heard  to  deny  the  valid- 
ity of  his  appointment,  and  also  that  the  appointment  was  good 
ex  necessitate.  And  we  further  held  that  the  31st  section  of 
the  act  of  1834,  authorizing  appointments  of  collectors,  was  a 
general  law  which  was  applicable  unless  it  was  displaced  by  the 
special  laws  relating  to  the  townships,  which  it  was  not,  and 
that  it  was  sufficient  to  supply  a  casus  omissus  in  the  special 
laws.  Under  any  of  these  points  the  bond  given  in  the  present 
case  can  be  sustained,  but  we  think  it  was  a  valid  bond  for  the 
reasons  hereinbefore  stated.  We  therefore  sustain  the  assign- 
ments of  error. 

The  judgment  of  the  court  below  is  reversed,  and  judgment 
is  now  entered  here  in  favor  of  the  plaintiff  and  against  the 
defendants  for  one  hundred  and  ninety-one  f (f^  dollars,  with  in- 
terest from  April  1, 1892,  and  with  costs  of  suit. 


Keiser,  Appellant,  v.  Commissioners  of  Union  County. 

Bridges— County  commissioners— Acts  qf  June  S,  1881,  and  Jxne  16,  1891. 

The  main  purpose  of  the  act  of  June  16,  1891,  P.  L.  805,  amending  the 
act  of  June  8,  1881,  P.  L.  67,  relating  to  the  reconstruction  of  bridges, 
was  to  take  away  the  absolute  discretion  lodged  by  the  earlier  act  in  the 
county  commissioners  to  rebuild  bridges  or  not,  according  to  their  judg- 
ment of  the  necessity  for  the  accommodation  of  the  public. 

The  only  difference  between  the  two  acts  was  that,  under  the  act  of  1881, 
an  absolute  discretion  as  to  rebuilding  was  lodged  in  the  commissioners, 
while  under  the  act  of  1891  the  commissioners  might  be  compelled  to  re- 
build by  mandamus  upon  the  petition  of  ten  citizens  and  taxpayers. 

Inter-county  and  intra-county  bridge^Beconstruction, 
The  act  of  June  16,  1891,  P.  L.  806,  provided  as  follows :  **  The  county 
commissioners  of  the  several  counties  ....  are  authorized  to  rebuild 
....  any  bridge  over  any  stream  or  river  running  into  or  through  any 
county  ....  or  where  such  bridge  crosses  a  stream  forming  the  bound- 
ary line  between  two  counties,  then  the  commissioners  of  the  county  in 
which  said  bridge  is  located  ....  or  the  commissioners  of  the  respective 
counties  where  the  stream  or  river  runs  between  counties,  are  hereby  au- 
thorized,^^ to  rebuild,  etc.  Held,  that  the  legislature  intended  to  provide 
for  only  two  classes  of  bridges — those  wholly  in  one  county,  and  those 
partiy  in  one  county  and  partiy  in  another ;  as  to  the  first  class  it  is  the 
duty  of  the  county  commissioners  of  the  county  to  repair  the  bridge ;  as  to 
the  second  class  the  commissioners  of  the  respective  counties  are  required 
to  do  so  jointly. 
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There  is  no  real  difference  between  the  two  phrases,  "forming  the 
boundary  line  between  two  counties,"  and  "running  between  counties." 
A  stream  is  equally  the  boundary  whether  the  line  is  at  its  middle  or  at  its 
edge,  and  a  stream  is  equally  between  two  counties  whether  it  is  all  in  one 
or  half  in  each. 

Local  act  qf  1813 — Union  and  Northumberland  counties. 

The  act  creating  Union  county  from  a  poiidon  of  Noithumberland  county 
provided  that:  "AH  that  part  of  Northumberland  county  lying  on  the 
west  side  of  the  river  Susquehanna,  and  the  west  branch  of  the  same,  is 
hereby  erected  into  a  separate  county  henceforth  to  be  known  by  the  name 
of  Union."  Eeldt  that  the  commissioners  of  Northumberland  county  and 
Union  county  were  required  jointly  to  rebuild  a  bridge  connecting  the  two 
counties. 

Argued  May  9, 1898.  Appeal,  No.  898,  Jan.  T.,  1893,  by 
plaintiffs,  B.  F.  Reiser  et  al.,  from  order  of  C.  P.  Union  Co., 
March  T.,  1892,  No.  14,  refusing  writ  of  mandamus.  Before 
Sterrett,  C.  J.,  Green,  Mitchell,  Dean  and  Thomp- 
son, JJ. 

Petition  for  mandamus  to  compel  reconstruction  of  bridge. 

From  the  record  the  facts  appeared  substantially  as  follows: 
The  Milton  Bridge  Co.  was  incorporated  by  act  of  April  6, 
1830,  P.  L.  281.  The  corporation  was  authorized  to  erect  a 
bridge  across  the  West  Branch  of  the  Susquehanna  river  op- 
posite the  borough  of  Milton.  The  bridge  was  constructed  in 
three  parts.  It  commenced  opposite  Mahoning  street,  in  the 
borough  of  Milton,  in  the  county  of  Northumberland,  and  the 
first  part  was  built  to  an  island.  The  second  part  was  built 
from  the  first  to  a  second  island,  and  the  third  part  from  the 
second  island  to  Kelly  township,  Union  county. 

On  June  2,  1889,  the  bridge  was  completely  destroyed  by  an 
unprecedented  flood  in  the  river  Susquehanna.  The  ruins  of 
the  bridge  were  abandoned  by  the  corporation,  and  all  of  the 
company's  right  and  title  to  the  piers,  abutments,  etc.,  have 
been  released  by  the  Milton  Bridge  Company  to  the  counties 
of  Union  and  Northumberland. 

The  act  of  June  16,  1891,  P.  L.  306,  amending  the  act  of 
June  8,  1881,  P.  L.  67,  is  as  follows : 

"  Section  1.  That  the  county  commissionera  of  the  several 
counties  of  this  commonwealth  are  hereby  authorized  to  take 
charge  of,  rebuild  and  reconstruct  any  bridge  over  any  stream 
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or  river  ninning  into  or  through  any  county  owned  and  main- 
tained by  corporations,  when  the  same  was  destroyed  by  ice  or 
otherwise,  or  abandoned  by  the  owners  of  said  bridge,  or  where 
such  bridge  crosses  a  stream  forming  the  boundary  line  between 
two  counties,  then  the  commissioners  of  the  county  in  which 
said  bridge  is  located,  or  has  been  located,  or  the  commissioners 
of  the  respective  counties  where  the  stream  or  river  runs  be- 
tween counties,  are  hereby  authorized  to  jointly  reconstruct  and 
maintain  such  bridge  as  a  county  bridge.  If  the  said  commis- 
sioners shall  neglect  or  refuse  to  act  as  herein  provided,  upon 
the  petition  of  ten  citizens  and  taxpayers  residing  in  the  city, 
borough  or  township  in  which  the  bridge  is  to  be  located,  which 
petition  shall  set  forth  fully  all  the  facts  supported  by  the  affi- 
davits of  two  of  said  citizens  to  the  court  of  common  pleas  of 
the  county,  and  said  court,  upon  hearing,  may  issue  a  manda- 
mus compelling  said  commissioners  to  proceed  as  provided  by 
this  act." 

Following  the  directions  of  the  act,  a  demand  was  made  upon 
the  commissioners  of  Union  county  to  take  charge  of  and  re- 
build the  Milton  bridge,  jointly  with  the  commissioners  of 
Northumberland  county.  This  the  Union  county  commissionei*s 
refused  to  do,  and  a  petition,  signed  by  the  taxpayers  of  Kelly 
township.  Union  county,  in  which  the  approach  and  one  abut- 
ment of  the  bridge  was  located,  was  presented  to  the  court  of 
common  pleas  of  Union  county,  praying  for  a  mandamus  to 
compel  the  commissioners  to  proceed  as  provided  by  the  act. 
The  court  granted  a  rule  to  show  cause  why  the  mandamus 
should  not  be  issued.  An  answer  was  filed  by  the  commissioners, 
a  large  amount  of  testimony  was  taken  upon  both  sides,  and, 
after  argument,  the  court  discharged  the  rule  and  refused  to 
issue  the  mandamus.  • 

The  act  of  1813,  P.  L.  160,  organizing  the  county  of  Union, 
provides  as  follows :  "  All  that  part  of  Noilhumberland  county 
lying  on  the  west  side  of  the  river  Susquehanna  and  the  West 
Branch  of  the  same,  be  and  the  same  is  hereby  erected  into  a 
separate  county,  henceforth  to  be  known  by  the  name  of  Union." 
The  court,  in  an  opinion  by  McClurb,  P.  J.,  held  that  the 
bridge  as  originally  constructed  was  wholly  within  Northumber- 
land eounty,  and  that  therefore  that  county  alone  was  bound  to 
reconstruct  it. 
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Error  assiffned  was  refusal  of  mandamus. 

Henry  O.  Parsons  and  S.  T,  SwartZy  for  appellants,  cited : 
On  question  of  remedy:  Com.  v.  Co.  Com'rs,  6  Rawle,  76; 
Com.  V.  Judges,  1  S.  &  R.  187 ;  Com.  v.  PhcBnix  Iron  Co.,  106 
Pa.  118 ;  Cora.  v.  Hyde  Park,  15  W.  N.  507.  On  construction 
of  act  of  1891 :  Com.  v.  Pittsburgh,  84  Pa.  618 ;  King  v.  In- 
habitants of  Derby,  Skinn.  870 ;  Newburgh  Turnpike  Co.  v. 
Miller,  5  Johns.  Ch.  118 ;  Supervisors  v.  U.  S.,  4  Wal.  486 ; 
Mason  v.  Feai*son,  9  Howard,  268 ;  Monongahela  Navigation 
Co.  V.  Com.,  66  Pa.  83 ;  Lancaster  Co.  v.  Frey,  128  Pa.  699-; 
Fisher  v.  Connard,  100  Pa.  69 ;  Com.  v.  Fraim,  16  Pa.  169 ; 
Improvement  Co.  v.  Com.,  94  Pa.  465 ;  Reeves  v.  Continental 
Ry.,  81  W.  N.  281  [162  Pa.  168]. 

Wm.  JR.  Follmer  and  J".  C.  BtLcher^  for  appellees,  cited :  On 
construction  of  act  of  1891 :  Gouldsboro  v.  Coolbaugh  Twp., 
87  Pa.  51 ;  act  of  June  18, 1886,  P.  L.  560,  §  86.  On  ques- 
tion of  remedy :  Dechert  v.  Com.,  118  Pa.  286 ;  Dillon,  Mun. 
Corp.  766 ;  Com.  v.  Pittsburgh,  84  Pa.  496 ;  Com.  v.  Henry, 
49  Pa.  680 ;  Price  v.  Co.  Com'rs,  1  Whart.  8 ;  State  v.  Super- 
visors, 44  Min.  649. 

Opinion  by  Mr.  Justice  Mitchell,  July  19, 1898 : 
The  act  of  June  16, 1891,  P.  L.  806,  is  very  awkwardly  drawn 
but  its  general  intent  is  quite  clear.  It  is  by  its  title  an  act 
to  amend  the  act  of  June  8,  1881,  P.  L.  67,  and  its  main  if  not 
only  purpose  was  to  take  away  the  absolute  discretion  lodged 
by  the  earlier  act  in  the  county  commissioners,  to  rebuild  bridges 
or  not  according  to  their  judgment  of  the  necessity  for  the  ao- 
commodation  of  the  public.  The  act  of  1891  provides  that  if 
the  commissoners  neglect  or  refuse,  then  ten  citizens  and  tax- 
payers may  petition  the  court  for  a  mandamus,  as  has  been 
done  in  the  present  case.  This  is  the  only  substantial  change 
made  by  the  later  act,  but  in  undeitaking  to  make  the  duties 
of  the  commissioners  clearer  by  specifying  the  cases  that  may 
occur,  it  raises  the  present  question.  The  language  is,  "the 
county  commissioners  of  the  several  counties  ....  are  author- 
ized to  rebuild  ....  any  bridge  over  any  stream  or  river  run- 
ning into  or  through  any  county  ....  or  where  such  bridge 
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crosses  a  stream  forming  the  boundary  line  between  two  counties, 
then  the  commissioners  of  the  county  in  which  said  bridge  is 
located  ....  or  the  commissionei's  of  the  respective  counties 
where  the  stream  or  river  runs  between  counties,  are  hereby 
authorized  "  etc.  There  is  nothing  in  this  language  which  fair- 
ly justifies  the  idea  that  the  legislature  meant  £o  provide  for 
more  than  two  classes  of  bridges,  those  wholly  in  one  county, 
and  those  partly  in  one  county  and  partly  in  another.  The 
former  are  described  as  "  over  any  stream  or  river  running  into 
or  through  any  county,"  and  as  to  them  it  is  provided,  ^^  then 
the  commissioners  of  the  county  in  which  said  bridge  is  located" 
shall  rebuild  etc.  That  this  last  phrase  applies  to  the  previous 
one  quoted,  and  to  it  only,  is  reasonably  certain,  although  they 
are  separated  by  an  awkward  break  in  the  sentence,  in  which 
the  other  class  of  bridges  is  described,  to  wit,  those  crossing  a 
stream  forming  the  boundary  line  between  two  counties.  A 
stream  is  equally  the  boundary  line  whether  the  line  is  its  mid- 
dle thread  or  its  westernmost  ripple.  To  find  the  boundary 
you  must  find  the  stream,  and  then  the  part  of  it  defined  as 
the  line,  but  wherever  that  is  it  is  the  stream,  and  it  is  the 
boundary  only  because  of  that  fact.  No  matter  whether  the 
boundary  is  the  middle  or  the  edge  of  the  stream,  the  bridge 
must  connect  with  both  banks,  and  the  moment  it  does  so,  even 
if  only  with  an  abutment,  there  is  no  longer  any  one  county  in 
which  it  is  located.  The  learned  judge  meets  this  point  by  say- 
ing it  is  not  the  bridge  but  the  stream  forming  the  boundary  line 
or  flowing  between  counties,  that  determines  the  status.  But 
he  overlooks  the  fact  that  the  mandatory  direction  to  rebuild  is 
given  to  "  the  commissioners  of  the  county  in  which  said  bridge 
is  located,"  and  in  the  case  under  discussion  there  is  no  such 
county,  and  it  must  of  necessity  be  referred  to  the  next  member 
of  the  sentence,  "  the  commissioners  of  the  respective  counties." 
There  would  be  no  difficulty  in  this  were  it  not  that  the  drafts- 
man of  the  act  added  at  this  point  the  words,  "  where  the  stream 
or  river  runs  between  counties."  This  may  have  been  inad- 
vertent, but  even  if  intentional  it  is  by  no  means  an  unprece- 
dented instance  of  a  writer  expressing  his  meaning  clearly 
enough,  but  then,  entertaining  a  doubt  about  it,  proceeding  to 
say  it  over  again,  and  immediately  raising  an  ambiguity.  The 
two  phrases,  however,  "  forming  the  boundary  line  between  two 
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counties  "  and  "  running  between  counties  "  make  a  distinction 
without  any  real  difference.  As  already  shown  a  stream  is 
equally  the  boundary  whether  the  line  is  at  its  middle  or  its 
edge,  and,  on  the  other  hand,  a  stream  is  equally  between  two 
counties  whether  it  is  all  in  one  or  half  in  each.  Accurately 
speaking,  as  the  learned  judge  below  points  out,  there  is  no 
stream  between  counties,  for  that  implies  something  interposed 
which  is  not  part  of  either.  But  in  the  popular  and  ordinary 
use  of  language,  which  the  legislature  is  presumed  to  intend, 
betjveen  two  counties  means  having  one  on  one  side  and  another 
on  the  other,  and  that  is  exactly  the  meaning  of  forming  the 
boundar}'  line  between  counties.  The  two  expressions  are  used 
synonymously,  and  the  obvious  meaning  of  the  statute,  disen- 
tangled from  its  involved  arrangement,  and  put  into  connected 
form,  is  that  a  bridge  over  a  stream  running  into  or  through 
any  county,  (that  is,  wholly  in  one  county)  shall  be  rebuilt  by 
the  commissioners  of  that  county,  but  bridges  over  streams 
forming  boundary  lines  between  counties,  or  running  between 
counties,  (that  is,  having  one  county  on  one  side  and  another 
county  on  the  other  side)  shall  be  rebuilt  by  the  commissioners 
of  the  "  respective  counties." 

We  have  not  reviewed  the  merits  of  the  case,  as  on  them  we 
understand  the  learned  court  below  to  be  with  the  appellants, 
and  to  i-efuse  the  mandamus  solely  on  the  ground  that  the  case 
presented  is  not  within  the  statute.  This  we  think  an  erix)neou8 
view. 

Judgment  revei-sed,  and  record  remitted  with  instructions  to 
award  a  mandamus. 


Krepps  V.  Mitchell.     Thompson's  Appeal. 

Ejectment — Habere  facias — Practice^  C,  P. 

On  a  wiit  of  habere  facias,  issued  on  a  judgment  in  ejectment,  the  sheriff 
cannot  put  out  of  possession  of  the  promises  persons  not  being  nor  hold- 
ing under  the  defendant,  although  they  came  into  possession  subsequently 
to  the  issuing  of  the  wnt  of  ejectment. 

Eljectmeni — Sheriff^s  return. 

Where  the  tenant  holds  under  the  defendant  the  sheriff  can  put  him  out, 
but  his  return  should  set  forth  the  fact  which  is  essential  to  sustain  his 
action . 
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Argued  May  10,  1893.  Appeal,  No.  8,  July  T.,  1893,  by 
Samuel  Thompson  and  Luther  C.  Richie,  from  order  of  C.  P. 
Fayette  Co.,  June  T.,  1883,  No.  101,  refusing  writ  of  restitu- 
tion. Before  Stebrbtt,  C.  J.,  Green,  Mitchell,  Dean  and 
Thompson,  JJ. 

Ejectment.     Rule  for  writ  of  restitution. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

The  court,  EwiNG,  J.,  discharged  the  rule. 

Hrror  cmsigned  was  order  as  above. 

Edward  Campbell,  for  appellant,  cited :  Sedgwick  &  Wait  on 
Trial  of  Titles,  p.  408,  §  660 ;  2  Brewster's  Pr.,  p.  1307  ;  Young 
V.  Algeo,  3  Watts,  223 ;  Raw  v.  Stevenson,  24  Pitts.  L.  J. 
145 ;  Herman  on  Executions,  p.  532 ;  Clark  v.  Parkinson,  10 
Allen,  133 ;  Johnson  v.  FuUerton,  44  Pa.  466  ;  Monongahela 
Valley  Camp  Meeting  Association  v.  Patterson,  96  Pa.  469 ; 
Act  of  Dec.  5, 1860,  §  1,  P.  L.  844,  Purd.  640,  pi.  21 ;  1  Black 
on  Judgments,  §  290 ;  Roe  v.  Dawson,  3  Wills.  49  ;  Cotting- 
ham  V.  King,  1  Burr.  629;  Connor  v.  West,  5  Burr.  2673; 
Harris  v.  Fortune,  1  Bin.  125  ;  Lessee  of  Gardiner  v.  Schuyl- 
kill B.  Co.,  2  Bin.  450 ;  Greer  v.  McClelland,  1  Phila.  128 ; 
Sympson  v.  Juxon,  Cro.  Jac.  699;  Thomas  v.  Owen,  2  Bulst. 
194 ;  Norris  v.  Hamilton,  7  Watts,  91 ;  Jackson  v.  Stiles,  1 
Caines,  503 ;  Morford  v.  Cook,  24  Pa.  92 ;  Thompson's  Ap., 
67  Pa.  175 ;  Dougherty's  Est.,  9  W.  &  S.  189. 

G.  W.  K,  Minor^  R.  H,  Lindsay  and  R.  P.  Kennedy  with 
him,  for  appellees. 

Opinion  by  Mr.  Justice  Mitchell,  July  19, 1893 : 
We  gather  from  the  paper  books  and  the  arguments  that  this 
is  only  one  of  a  series  of  suits  involving  the  claims  of  the  par- 
ties, and  it  may  be  that  on  the  merits  of  the  controversy  the 
result  is  right,  but  the  steps  by  which  it  was  reached  cannot  be 
defended. 

The  ejectment  was  by  Krepps  against  Mitchell.     The  appel- 
lant Thompson  asked  leave  to  intervene  and  defend,  on  the 
ground  that  Mitchell  was  in  under  him,  but  this  being  opposed 
Vol.  clvi — 21 
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by  Mitchell,  leave  was  refused.  This  was  a  conclusive  adjudi- 
cation for  all  purposes  in  this  case  that  Thompson's  title  was 
not  in  question,  and  that  he  could  not  be  afifected  by  the  result 
of  it.  Verdict  and  judgment  having  been  obtained  against 
Mitchell,  a  habere  facias  issued  to  put  plaintiff  in  possession. 
This  writ  was  of  no  force  whatever  against  any  one  but  Mitch- 
ell and  those  in  privity  of  title  with  him,  yet  under  it  the  sheriff 
ousted  Richie  who  held  under  Thompson,  and  of  course  took 
away  the  latter's  possession.  For  this  there  was  no  justification 
whatever.  The  sheriff's  writ  was  against  Mitchell,  and  unless 
he  found  Mitchell  in  possession,  he  was  bound  to  ascertain 
whether  the  occupant  held  under  him  or  not ;  and  if  not,  his 
writ  gave  him  no  authority  to  go  further.  If  the  tenant  held 
under  Mitchell,  the  sheriff  could  put  him  out,  but  his  return 
should  set  forth  that  fact  which  is  essential  to  sustain  his  action. 
The  return  in  the  present  case  did  not  set  out  that  Richie  was 
tenant  under  Mitchell,  nor  was  that  the  fact.  It  did  not  fol- 
low, as  is  argued,  that  because  Mitchell  was  in  possession  at 
the  commencement  of  the  ejectment,  and  Thompson  or  his 
tenant  got  possession  later,  that  they  got  it  under  Mitchell.  It 
might  have  been  got  adveraely,  or  even  from  plaintiff  himself, 
for  all  that  appears.  How  it  was  got,  and  by  what  title  it  was 
supported,  Thompson  was  denied  an  opportunity  of  showing. 
He  could  not  be  dispossessed  by  such  a  proceeding. 

The  execution  of  the  habere  facias  is  set  aside  and  record  re- 
mitted with  directions  to  award  appellant  a  writ  of  restitution. 


Johnson's  License.     Johnson's  Appeal. 

Liquor  laws — Distiller^ 8  license — Act  of  June  0,  1891. 
AVhere  the  petition,  bond  and  other  papers  of  an  applicant  for  a  distill- 
er's license  are  in  accordance  with  the  requirements  of  the  act  of  June  9, 
1891,  P.  L.  257,  and  no  remonstrance  is  filed  against  the  petitioner,  and  a 
larffe  number  of  qualified  voters  certify  to  the  good  moral  character  of  the 
api)licant  and  to  his  fitness  to  be  intrusted  with  such  a  license,  the  court 
356""^      322!     cannot  arbitrarily,  and  without  any  expi*ession  of  opinion,  refuse  a  license, 
f  33  SC  ^649         On  an  application  for  such  a  license  the  court  has  power  to  consider  the 
oa  okj  pgu     questions  of  the  necessity  of  the  license  for  the  accommodation  of  the  pub- 
^^6         322/  1*^'  '^^'^  *^^  fitness  of  the  applicant  for  the  grant  of  the  license.     But  the 
ff^34  SC  270;   refusal  upon  either  of  these  grounds  is  not  to  be  a  mere  arbitrary  refusal, 

^56    322 
220  *62 
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bnt  only  such  a  refusal  as  is  the  result  of  an  opinion  to  be  formed  after  a 
due  regard  has  been  given  to  the  number  and  character  of  the  petitioners 
for  and  against  the  application. 

Argued  May  10, 1893.  Appeal,  No.  16,  July  T.,  1893,  by 
David  D.  Johnson,  from  order  of  Q.  S.  Fayette  Co.,  March  T., 
1898,  No.  121,  refusing  distiller's  license.  Before  Sterrett, 
C.  J.,  Green,  Mitchell,  Dean  and  Thompson,  JJ. 

Application  for  distiller's  license. 

The  petitioner  averred : 

"  That  your  petitioner  is  a  citizen  of  the  United  States,  of 
temperate  habits,  and  good  moral  character ;  that  he  is  desirous 
of  obtaining  a  distiller's  li6ense,  authorizing  him  to  manufac- 
ture, distill  and  sell  spirituous  liquors  and  admixtures  thereof 
in  quantities  not  less  than  one  gallon,  and  in  such  manner  as  is 
provided  by  the  laws  of  this  commonwealth,  and  humbly  prays 
your  honorable  court  to  grant  him  the  said  license.  And  your 
petitioner  further  makes  the  following  statements  as  required 
by  act  of  assembly  approved  the  9th  day  of  June,  1891. 

*^  1.  That  the  name  of  the  applicant  is  David  D.  Johnson  and 
his  present  address  is  Fayette  Springs  (in  Wharton  township), 
Fayette  county,  Pa.,  and  he  has  resided  there  for  forty-eight 
years. 

**2.  That  the  particular  place  for  Vhich  a  license  is  desired 
is  a  two  story  frame  dwelling,  situate  on  the  south  side  of  Penn 
street  in  first  ward  of  the  borough  of  Uniontown,  Pa.,  owned 
by  Joseph  O.  Miller  and  occupied  by  him,  at  present,  as  a  store 
room.  The  distillery  where  said  spirituous  liquors  are  to  be 
manufactured  is  situate  in  Wharton  township,  Fayette  county. 
Pa.,  on  a  tract  of  land  adjoining  Philip  Dennis  and  containing 
four  acres ;  and  is  known  in  the  internal  revenue  regulations  of 
the  United  States  as  distilleiy  No.  19. 

"8.  That  the  applicant  was  bom  in  Wharton  township,  Fay- 
ette county,  Pennsylvania,  on  the  15th  day  of  April,  A.  D.  1844. 

"  4.  The  name  of  the  owner  of  the  premises  where  liquor  is 
to  be  sold  is  Joseph  O.  Miller,  and  the  owner  of  said  distillery 
is  the  said  David  D.  Johnson. 

"  6.  That  the  said  applicant  is  not  in  any  manner  pecuniarily 
interested  in  the  profits  of  the  business  conducted  at  any  other 
place  in  said  county  where  any  of  said  liquors  are  sold  or  kept 
for  sale. 
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*'  6.  That  the  said  applicant  is  the  only  person  in  any  man- 
ner pecuniarily  interested  in  the  business  so  asked  to  be  licensed, 
and  that  no  person  shall  be  in  any  manner  pecuniarily  inter- 
ested therein  during  the  continuance  of  the  license. 

"  7.  That  the  applicant  has  not  had  a  license  for  the  sale  of 
liquors  in  this  commonwealth,  during  any  portion  of  the  year 
preceding  this  application,  revoked. 

"  8.  The  names  of  the  persons  who  will  be  his  sureties  on 
the  bond  required  by  law  are  "  etc. 

The  appellant  further  filed  his  bond  with  justification  of 
sureties  and  an  additional  petition.     No  remonstrance  was  filed. 

License  refused  by  the  court,  EwiNG,  J.,  without  opinion 
filed. 

Error  assigned  was  above  order,  quoting  it. 

A.  F,  Cooper^  J.  Q,  Van  Swearingen  and  Boyd  ^  Umbel  with 
him,  for  appellant,  cited:  Act  of  May  24, 1887,  § 2,  P.  L.  194; 
Pollard's  Petition,  127  Pa.  621 ;  Prospect  Brewing  Company's 
Petition,  127  Pa.  523 ;  Act  of  April  9, 1849,  §  81,  P.  L.  676 ;  Act 
of  March  31, 1866,  §  3,  P.  L.  200 ;  Britton  v.  Com.,  105  Pa.  811 ; 
Reiger's  License,  49  Leg.  Int.  461 ;  U.  S.  Revised  St.  §  8288 ; 
Act  of  June  9,  1891,  §  4,  par.  5-7,  P.  L.  257- 

No  brief  or  argument  (;onti*a. 

Opinion  by  Mr.  Justice  Green,  July  19, 1898: 
This  case  comes  before  us  on  appeal  from  the  order  or  decree 
of  the  lower  court  refusing  to  grant  a  distiller's  license  to  the 
appellant.  Upon  examination  of  the  petition,  bond  and  other 
papers  filed  by  the  appellant,  we  find  that  they  are  in  exact  ac- 
cordance with  the  requirements  of  the  act  of  ninth  June,  1891, 
under  which  the  application  is  made.  No  remonstrance  or  ob- 
jection of  any  kind  was  filed  or  made  against  the  granting  of 
the  license.  The  petition  asserted  that  the  applicant  was  a 
citizen  of  the  United  States  of  temperate  habits  and  of  good 
moral  character.  An  additional  petition  was  filed,  signed  by  a 
large  number  of  the  qualified  electors  of  Wharton  township, 
certifying  to  the  good  moral  character  of  the  applicant  and  to 
his  fitness  to  be  intrusted  with  such  a  license.  There  were  no 
allegations  or  proof  upon  the  record  impeaching  or  questioning 
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in  any  way  the  truth  of  these  declarations.  Jhe  only  entry 
upon  the  record  showing  the  action  of  the  court  upon  the  appli- 
cation is  as  follows :  "  Now  the  10th  day  of  April,  1893,  license 
is  refused.     Per  Curiam." 

Of  course  we  cannot  know  why  this  order  was  made.  So  far 
as  we  can  judge  by  the  record  it  appears  to  be  a  refusal  with- 
out a  reason.  We  considered  very  fully  the  whole  subject  of 
the  grant  of  this  class  of  licenses  in  the  two  cases  of  Pollard's 
Petition,  127  Pa.  607,  and  Prospect  Brewing  Company's  Peti- 
tion, lb.  523,  and  upon  the  rulings  there  made  we  are  of  opin- 
ion that  it  was  error  to  refuse  the  license  in  the  present  case. 
It  is  true  that  the  act  of  1891  does  give  the  court  power  to 
consider  the  questions  of  the  necessity  of  the  license  for  the 
accommodation  of  the  public,  and  the  fitness  of  the  applicant 
for  the  grant  of  the  license.  But  the  act  only  authorizes  the 
court  to  refuse  a  license  for  either  of  these  reasons,  '^  whenever 
in  the  opinion  of  the  said  court,  having  due  regard  to  the  num- 
ber and  character  of  the  petitionei-s  for  and  against  such  appli- 
cation, such  license  is  not  necessary  for  the  accommodation  of 
the  public,  or  that  the  applicant  or  applicants  is  or  are  not  fit 
persons  to  whom  such  license  should  be  gi*anted."  The  refusal 
upon  either  of  these  grounds  is  not  to  be  a  mere  arbitrary  re- 
fusal, but  only  such  a  refusal,  as  is  the  result  of  an  opinion  to 
be  formed  after  a  due  regard  has  been  given  '^  to  the  number 
and  character  of  the  petitioners  for  and  against  such  application." 
As  there  were  no  petitioners  against  the  granting  of  the  license 
there  was  no  question  at  issue  upon  either  of  these  subjects, 
and  as  the  court  has  not  stated  that  they  had  any  opinion  upon 
these  questions  or  either  of  them,  the  case  comes  precisely  with- 
in the  reasoning  of  the  opinion  in  the  case  of  Prospect  Brewing 
Co.'s  Petition,  supra,  which  it  is  not  necessarj'  to  repeat  here. 
We  are  therefore  of  opinion  that  the  appellant's  petition  for  a 
license  should  have  been  sustained  and  the  license  granted. 

The  order  of  the  court  below  refusing  a  license  is  reversed, 
and  a  procedendo  awarded. 
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Connellsville  Borough  v.  Hogg,  Appellant. 

ttoad  law  —  Streets — Municipal  claims — Appeals  — Practice  — Jfod^/lco- 
tion  of  Judgment  in  Supreme  Court — Costs, 

A  landowner  was  awarded  damages  for  a  street  opened  through  one 
piece  of  gi'ound  owned  by  him,  and  at  the  same  time  was  assessed  with 
benefits  accruing  to  another  piece  of  ground.  He  appealed  fix>m  both 
awards.  While  the  appeals  were  pending,  the  borough,  without  tender  of 
security,  demanded  that  he  should  build  a  foot  walk  and  gutter  along  the 
new  street,  and,  meeting  with  a  refusal,  entered  upon  his  land  and  built 
the  foot  walk  and  gutter,  and  filed  a  municipal  claim  against  the  property 
for  the  cost  of  the  same,  together  with  twenty  per  cent  penalty.  Subse- 
quently the  appeals  from  the  awards  were  tried  together,  and  a  judgment 
was  entered  against  appelhint.  An  appeal  was  taken  from  the  judgment  to 
the  Supreme  Court,  but  it  was  nonprossed.  The  judgment  was  subse- 
quently paid  and  satisfied.  Afterwards  a  scire  facias  on  the  municipal  claim 
was  tried  and  a  verdict  and  judgment  was  entered  against  defendant, 
who  appealed  to  the  Supreme  Coui*t.  Bcld,  (I)  that  the  entry  of  the  mu- 
nicipal claim  while  the  appeal  from  the  appraisement  was  pending,  was 
irregular,  and  could  have  been  stricken  off  on  motion ;  (2)  that  such  entry 
constituted  a  technical  defence  to  the  scire  facias  on  the  municipal  claim ; 
(3)  that  the  contest  after  a  trial  on  the  merits  was  reduced  to  such  limits 
that  the  Supreme  Ck)urt  would  not  be  justified  in  sending  the  case  back  to 
the  court  below ;  (4)  that  it  was  a  proper  c&ae  to  use  the  power  conferred 
upon  the  Supremo  Court  to  set  aside,  modify  or  reduce  a  judgment,  as 
justice  may  seem  to  require ;  (5)  that  judgment  should  be  entered  against 
appellant  for  the  amount  of  the  municipal  lien,  with  interest  from  the  date 
of  the  entry,  and  for  costs  which  had  acci*ued  since  the  judgment  of  non- 
pros in  the  appraisement  case. 

Argued  May  11,  1893.  Appeal,  No.  427,  Jan.  T.,  1892,  by 
defendant,  John  T.  Hogg,  from  judgment  of  C.  P.  Fayette  Co., 
March  T.,  1890,  No.  21,  on  verdict  for  plaintifiP.  Before  Stbr- 
KETT,  C.  J.,  Green,  Williams,  Mitchell,  Dean  and  Thomp- 
son, JJ. 

Scire  facias  sur  municipal  lien. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 
The  court,  Inghbam,  P.  J.,  gave  binding  instruction  for 
plaintiff. 

Error  asBigned  was  (3)  above  instruction,  quoting  it 
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Edward  Campbelly  for  appellant,  cited :  McClinton  v.  R.  R., 
66  Pa.  404 ;  Coxe  v.  Phila.,  47  Pa.  9;  Wistar  v.  Phila.,  71  Pa. 
44 ;  2  Tiickett  on  Liens,  §  688  ;  2  Dillon's  Mun.  Corp.,  8d 
ed.,  §  608 ;  Keller  Street,  25  W.  N.  624 ;  Penn  Alley,  49  Leg. 
Int.  95  ;  Beale  v.  Pa.  Co.,  86  Pa.  509 ;  Verona  Boro.  v.  R.  R., 
162  Pa.  868. 

P.  S.  Newmyer^  for  appellee,  cited :  Act  of  April  3,  1861, 
P.  L.  326. 

Opinion  by  Mr.  Justice  Williams,  July  19, 1893. 

The  municipal  lien  in  this  case  was  entered  for  the  cost  of  a 
sidewalk  and  gutter,  built  by  the  borough  of  Connellsville  upon 
the  premises  of  the  defendant.  The  facts  out  of  which  the 
controversy  arose  are  as  follows :  In  1882  the  borough  laid  out 
a  new  street  within  its  limits.  Viewers  were  appointed  in  June, 
1882,  who  awarded  to  John  T.  Hogg,  for  damages  done  to  one 
piece  of  ground  owned  by  him,  the  sum  of  one  hundred  and 
fifty  dollars.  At  the  same  time  he  was  assessed  with  benefits 
accruing  to  another  piece  of  ground,  amounting  to  nine  hundred 
and  eighty-five  dollars  and  seventy-one  cents.  He  appealed 
from  both  awards.  While  these  appeals  were  pending,  and 
without  any  security  tendered  to,  or  arrangement  made  with 
him,  the  borough  required  him  to  build  a  foot  walk  and  gutter 
along  the  new  street  on  his  premises.  He  declined  to  do  so, 
and  the  borough  entered  upon  his  premises,  built  the  foot  walk 
and  gutter,  and  entered  this  lien  for  the  cost  of  the  work  done, 
with  a  penalty  of  twenty  per  cent  added.  It  is  clear  that  this 
was  irregular  and  illegal.  The  borough  was  not  in  a  position 
to  require  the  work  to  be  done  at  that  time.  The  lien  should 
therefore  have  been  struck  off  on  motion.  This  was  the  situa- 
tion when  the  lien  was  entered  in  December,  1889.  In  1890 
the  appeals  from  the  awards  came  up  for  trial.  They  seem  to 
have  been  tried  together,  and  to  have  resulted  in  a  verdict  in 
^vor  of  the  borough  for  the  sum  of  two  hundred  dollars.  This 
amount  was  reached  by  setting  off  the  damages  which  the  jury 
allowed  Hogg  upon  the  benefits  which  they  found  he  had  re- 
ceived, the  balance  so  ascertained  being  the  amount  of  the  ver- 
dict rendered.  Judgment  was  then  entered  on  the  verdict,  and 
tlie  defendant  appealed  to  this  court.     Here  he  suffered  a  judg- 
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ment  of  a  non  pros  in  May,  1891,  and  the  record  was  remitted 
to  the  trial  court.  A  writ  of  fi.  fa.  was  then  issued  against  him, 
and  a  relative  paid  the  amount  due  upon  the  writ,  and  took  an 
assignment  of  the  judgment.  Subsequently  the  judgment  was 
satisfied  by  an  entry  on  the  record.  Both  the  appeals  that  were 
pending  when  the  lien  was  entered  were  thus  finally  disposed 
of  in  1891. 

Hogg's  claim  for  damages  was  satisfied.  The  demand  of 
the  borough  for  benefits  was  satisfied.  Such  was  the  situation 
when  this  case  came  on  for  trial  in  the  court  below  in  February, 
1892.  Now  the  final  adjustment  of  the  subject  of  damages  in 
1891,  without  a  previous  giving  or  offer  to  give  security  there- 
for, was  not  retroactive.  It  did  not  cure  the  irregularity  of 
the  action  of  the  borough  in  1889.  The  defendant  had  there- 
fore a  technical  defence  to  the  plaintiff's  claim.  The  verdict 
establishes  the  fact  that  he  had  no  defence  on  the  merits.  The 
borough  could  now  ref;pire  him  to  build  the  foot  walk  and  the 
gutter,  and  if  he  failed  tc-  do  so  could  build  it  for  him  and  charge 
him  with  its  cost,  and  the  penalty  of  twenty  per  cent  in  addi- 
tion. 

The  practical  importance  of  the  contest  is  therefore  reduced 
to  very  narrow  limits,  too  narrow  to  justify  us  in  protracting 
this  litigation  by  sending  the  case  back  to  the  court  below. 
The  defendant  has  been  benefited  by  the  work  done  by  the 
borough,  and  ought  in  good  conscience  to  pay  for  it. 

Under  all  the  circumstances,  we  think  this  is  a  proper  case  in 
which  to  use  the  power  conferred  upon  us  by  recent  legislation 
to  set  aside,  modify,  or  reduce  a  judgment,  as  justice  may  seem 
to  require.  The  judgment  is  accordingly  reduced  to  the  sum 
of  one  hundred  and  six  dollars  and  sixty-five  cents  C5106.66), 
with  interest  from  the  date  of  the  entry  of  the  lien  to  the  date 
of  this  order,  and  with  costs  accrued  since  the  judgment  of  non 
pros  in  the  appeal  from  the  judgment  of  the  court  below  in  the 
appraisement  cases,  entered  in  this  court  in  May,  1891.    ' 

For  costs  accruing  prior  to  that  time  the  defendant  will  not 
be  liable. 
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Lorah  to  use  of  Evans,  Appellant,  v.  Nissley.  24  sc  »459f 

I  156         3291 
Seal—AdoptUm  qf  scroll  or  mark^Intention.  I     ^  ^_^l 

Any  flourish  or  mark,  however  irregular  or  inconsiderable,  is  a  good 
seal,  provided  the  parties  intend  it  to  be  a  seal.  The  word  **  seal*^  or  the 
letters  **  L.  S.^  written  in  an  instrument  constitute  a  seal,  if  so  intended. 

Batyication  qf  printed  word  or  mark. 

Where  a  person  writes  his  name  in  a  printed  form  of  note,  to  the  left  of 
the  printed  word  '*  seal,"  so  as  to  Jsring  the  latter  into  the  usual  and  proper 
placN9  for  a  seal,  he  adopts  the  act  of  the  printer  in  putting  the  word  there 
for  a  seal. 

Argued  May  15,  1898.  Appeal,  No.  64,  July  T.,  1892,  by 
use  plaintiff,  Henry  Evans,  assignee  of  Jacob  E.  Lorah,  from 
order  of  C.  P.  Lancaster  Co.,  Aug.  T.,  1889,  No.  386,  making 
absolute  rule  to  open  judgment  against  defendant,  Henry  B. 
Nissley.  Before  Stebbbtt,  C.  J.,  Gbt^^n,  Mitchell,  Dban 
and  T^OHPSON,  JJ. 

Rule  to  open  judgment  entered  on  note  alleged  to  be  under 
seal. 

The  note  was  in  the  following  form : 

**  1200.00.  "  Mount  Joy,  Pa.,  August  the  22, 1881. 

**  Five  months  after  date  I  promise  to  pay  to  Jacob  E.  Loraw 
or  order,  at  the  First  National  Bank  of  Mount  Joy,  Two  Hun- 
dred Dollars  and  without  defalcation  or  stay  of  execution,  value 
received.  And  I  do  hereby  confess  judgment  for  the  said  sum, 
costs  of  suit  and  release  of  all  errors,  waiving  inquisition  and 
confess  condemnation  of  real  estate.  And  I  do  further  waive 
all  exemption  laws,  and  agree  that  the  same  may  be  levied  *by 
attachment  upon  wages  for  labor  or  otherwise. 

"  Witness :  Henry  B.  Nissley,         Seal. 

**  Geoboe  Shiers.  Seal." 

The  word  "  seal  '*  following  the  signature  of  the  maker  was 
printed.  The  cdtrt  held  that  the  note  was  not  under  seal,  and 
made  absolute  the  rule  to  open  the  judgment,  so  as  to  permit 
defendant  to  plead  the  statute  of  limitations,  in  an  opinion  by 
MoMuLLBN,  J.,  1  Dist.  R.  410. 

JSrror  oisigned  was  above  order. 
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A.  S.  Hernhey  and  B.  F.  Davis^  for  appellant. — It  is  not  ma- 
terial what  mark  is  used  for  a  seal,  just  so  the  intention  of  the 
party  executing  the  instrument  is  clearly  understood :  Hacker's 
Ap.,  121  Pa.  192 ;  Alexander  v.  Jameson,  5  Bin.  241 ;  Taylor 
V.  Glaser,  2  S.  &  R.  504 ;  Long  v.  Ramsay,  1  S.  &  R.  72. 

The  signing  of  a  deed  is  now  the  material  part  of  the  execu- 
tion ;  the  seal  here  became  a  mere  form,  and  a  written  or  ink 
seal  as  it  is  called  is  good:  M'Dill  v.  M'Dill,  1  Dal.  63. 

The  common  pleas  decision  of  Bennett  v.  Allen,  10  Pa.  C. 
C.  R.  269,  does  not  meet  the  point  the  court  raised.  There  the 
letters  *'  L.  S."  followed  the  signature,  meaning  "  place  of  the 
seal."  But  here  the  word  "seal"  was  used,  and  when  the  sig- 
nature was  placed  opposite  to  it  what  other  inference  can  there 
be,  than  that  the  signer  intended  it  for  his  seal  ? 

In  some  states,  including  Pennsylvania,  a  scroll  is  deemed 
a  good  seal :  5  A.  &  E.  Enc.  L.  442. 

The  same  point  raised  in  this  case  was  decided  in  Lewis  v. 
Overby,  28  Grat.  (Va.)  627. 

The  fact  that  no  mention  was  made  of  a  seal  in  the  body  of 
the  note  can  make  no  difference. 

J,  Hay  Brown^  W.  U.  Hensel  with  him,  for  appellee. — Bennett 
V.  Allen,  10  Pa.  C.  C.  R.  266,  was  almost  identical  with  this 
case,  and  contains  all  the  reasons  why  this  judgment  should  be 
affirmed. 

In  pleading,  it  is  not  enough  to  set  out  the  in  testimonium 
clause.  It  must  be  alleged  that  defendant  in  fact  sealed  the 
instrument  declared  upon:  Smith  v.  Emery,  12  N.  J.  L.  63. 

The  mere  preparation  of  an  instrument  for  sealing  does  not 
imply  or  dispense  with  the  act  of  sealing:  Duncan  v.  Duncan, 
1  Watts,  322.  It  is  a  question  of  intention :  Hacker's  Ap.,  121 
Pa.  192.  There  is  nothing  here  to  indicate  the  intent  to  seal. 
It  cannot  therefore  be  held  a  specialty :  Taylor  v.  Glaser,  2  S. 
&  R.  602;  Maule  v.  Weaver,  7  Pa.  329. 

Opinion  by  Mr.  Justice  Mitchell,  July  19,  1893 : 

The  days  of  actual  sealing  of  legal  documents,  in  its  original 

sense  of  the  impression  of  an  individual  mark  or  device  upon 

wax  or  wafer,  or  even  on  the  parchment  or  paper  itself,  have 

long  gone  by.     It  is  immaterial  what  device  the  impression 
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bears,  Alexander  v.  Jameson,  5  Bin.  288,  and  the  same  stamp 
may  serve  for  several  parties  in  the  same  deed.  Not  only  so, 
but  the  use  of  wax  has  almost  entirely  and  even  of  wafers  very 
lai^ly  ceased.  In  short  sealing  has  become  constructive  rather 
than  actual,  and  is  in  a  great  degree  a  matter  of  intention.  It 
was  said  more  than  a  century  ago  in  McDill's  Lessee  v.  McDill, 
1  Dal.  63,  that  ^^  the  signing  of  a  deed  is  now  the  material  part 
of  the  execution ;  the  seal  has  become  a  mere  form,  and  a  writ- 
ten or  ink  se  il,  as  it  is  called,  is  good ; "  and  in  Long  v.  Ramsay, 

1  S.  &  R.  72,  it  was  said  by  Tilghman,  C.  J.,  that  a  seal  with 
a  flourish  of  the  pen  "  is  not  now  to  be  questioned."  Any  kind 
of  flourish  or  mark  will  be  sufficient  if  it  be  intended  as  a  seal. 
''  The  usual  mode,"  said  Tilghman,  C.  J.,  in  Taylor  v.  Glaser, 

2  S.  &  R.  502,  ^^  is  to  make  a  circular,  oval,  or  square  mark, 
opposite  to  the  name  of  the  signer ;  but  the  shape  is  imma- 
terial." Accordingly  it  was  held  in  Hacker's  Appeal,  121  Pa. 
192,  that  a  single  horizontal  dash,  less  than  an  eighth  of  an  inch 
long,  was  a  sufficient  seal,  the  context  and  the  circumstances 
showing  that  it  was  so  intended.  On  the  other  hand  in  Taylor 
v.  Glaser,  suprn,  a  flourish  was  held  not  a  seal,  because  it  was 
put  under  and  apparently  intended  merely  as  a  part  of  the  sig- 
nature. So  in  Duncan  v.  Duncan,  1  Watts,  322,  a  ribbon  in- 
serted through  slits  in  the  parchment,  and  thus  carefully  prepared 
for  sealing,  was  held  not  a  seal,  because  the  circumstances  in- 
dicated the  intent  to  use  a  well  known  mode  of  sealing,  by  at- 
taching the  ribbon  to  the  parchment  with  wax  or  wafer,  and 
the  intent  had  not  been  canied  out. 

These  decisions  establish  beyond  question  that  any  flourish 
or  mark,  however  irregular  or  inconsiderable,  will  be  a  good 
seal,  if  80  intended,  and  a  fortiori  the  same  result  must  be  pro- 
duced by  writing  the  word  "  seal,"  or  the  letters  "  L.  S.,"  mean- 
ing originally  locus  sigilli,  but  now  having  acquired  the  popular 
force  of  an  arbitrary  sign  for  a  seal,  just  as  the  sign  ^^  &  "  is  held 
and  used  to  mean  ^^  and  "  by  thousands  who  do  not  recognize  it 
as  the  Middle  Ages  manuscript  contraction  for  the  latin  ^^  et." 

If  therefore  the  word  "  seal "  on  the  note  in  suit  had  been  writ- 
ten by  Nissley  after  his  name,  there  could  have  been  no  doubt 
about  its  efficacy  to  make  a  sealed  instrument.  Does  it  alter 
the  case  any  that  it  was  not  written  by  him,  but  printed  before- 
hand ?     We  cannot  see  any  good  reason  why  it  should.     Rati- 
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fication  is  equivalent  to  antecedent  authority,  and  the  writing 
of  his  name  to  the  left  of  the  printed  word,  so  as  to  bring  the 
latter  into  the  usual  and  proper  place  for  a  seal,  is  ample  evi- 
dence that  he  adopted  the  act  of  the  printer  in  putting  it  there 
for  a  seal.  The  note  itself  was  a  printed  form  with  blank 
spaces  for  the  particulars  to  be  filled  in,  and  the  use  of  it  raises 
a  conclusive  presumption  that  all  parts  of  it  were  adopted  by 
the  signer,  except  such  as  were  clearly  struck  out  or  intended 
to  be  canceled  before  signing.  The  pressure  of  business  life 
and  the  subdivision  of  labor  in  our  day,  have  brought  into  use 
many  things  ready-made  by  wholesale  which  our  ancestors  made 
singly  for  each  occasion,  and  among  others  the  conveniences  of 
printed  blanks  for  the  common  forms  of  written  instruments. 
But  even  in  the  early  days  of  the  century,  the  act  of  sealing 
was  commonly  done  by  adoption  and  ratification  rather  than  as 
a  personal  act,  as  we  are  told  by  a  very  learned  and  experi- 
enced, though  eccentric  predecessor,  in  language  that  is  worth 
quoting  for  its  quaintness :  ^^  Hli  robur  et  aes  tiiplex.  He  was 
a  bold  fellow  who  first  in  these  colonies,  and  particularly  in 
Pennsylvania,  in  time  whereof  the  memory  of  man  runneth  not 
to  the  contrar}^  substituted  the  appearance  of  a  seal  by  the  cir- 
cumflex of  a  pen,  which  has  been  sanctioned  by  usage  and  the 
adjudication  of  the  courts,  as  equipollent  with  a  stamp  con- 
taining some  effigies  or  inscription  on  stone  or  metal.  .  .  .  How 
could  a  jury  distinguish  the  hieroglyphic  or  circumflex  of  a  pen 
by  one  man  from  another  ?  In  fact  the  circumflex  is  umaUy 
made  by  the  scrivener  drawing  the  instrument^  and  the  word  seal 
inscribed  within  it."  Bbaokenbidgb,  J.,  in  Alexander  v. 
Jameson,  5  Bin.  288,  244. 

We  are  of  opinion  that  the  note  in  suit  was  duly  sealed. 

We  have  not  derived  much  light  from  the  decisions  in  other 
states,  but  so  far  as  we  have  found  any  analogous  cases  they 
are  in  harmony  with  the  views  herein  expressed.  In  Whitley  v. 
Davis,  1  Swan  (Tenn.)  838,  the  word  "seal"  without  any 
scroll,  was  held  to  be  a  good  seal  even  to  a  public  deed  by  the  clerk 
of  a  court,  he  stating  in  the  certificate  that  no  seal  of  office  had 
been  provided.  And  in  Lewis  v.  Overby,  28  Gratt.  (Va.)  627, 
the  word  *'  seal "  without  any  scroll  was  held  a  good  seal  within 
a  statute  enacting  that  "  any  writing  to  which  the  person  making 
it  shall  affix  a  scroll  by  way  of  seal,  shall  be  of  the  same  force 
as  if  it  were  actually  sealed." 
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The  learned  court  below,  and  the  counsel  for  appellee  placed 
much  reliance  on  the  decision  in  Bennett  v.  Allen,  10  Pa.  C. 
C.  R.  256.  In  that  case  the  signature  was  placed  to  the  left  but 
below  the  printed  letters  "  L.  S.,"  and  it  is  said  in  the  opinion 
that  there  was  a  space  of  half  an  inch  between.  The  decision 
might  possibly  be  sustained  on  the  ground  that  the  position  and 
distance  showed  that  the  signer  did  not  intend  to  adopt  the 
letters  "  L.  S."  as  part  of  his  act,  but  unless  distinguished  on  that 
special  ground  the  decision  is  contrary  to  the  settled  trend  of 
our  cases,  and  cannot  be  approved. 

Order  opening  judgment  is  reversed  and  judgment  reinstated. 


Haverstick  v.  Penn  Twp.  Mut.  Fire  Assn.,  Appellant.    ri56       mw 

I  211  261 

Fire  inturance — Invalidation  qf  policy — Nonpayment  qf  OMessmenU-^ 
Application  and  hy-lawB— Evidence — Act  of  May  11,  1881. 

In  ap  action  on  a  policy  of  fire  insurance  where  the  application  and  by- 
laws are  not  attached  to  the  policy  as  required  by  the  act  of  May  11. 1881, 
P.  L.  20,  the  insurance  company  cannot  claim  that  the  policy  is  invali- 
dated because  the  insured  did  not  comply  with  the  terms  and  conditions 
set  forth  in  the  constitution  and  by-laws,  or  pay  the  le^l  assessments.  In 
such  case  there  is  no  evidence  before  the  court  of  the  conditions  of  the 
policy  as  to  what  constituted  a  legal  assessment  or  as  to  the  effect  of  non- 
payment. 

Argued  May  16,  1893.  Appeal,  No.  40,  Jan.  T.,  1893,  by 
defendant,  from  judgment  of  C.  P.  Lancaster  Co.,  June  T., 
1890,  No.  46,  on  verdict  for  plaintiflf,  Henry  B.  Haverstick. 
Before  Stbrrett,  C.  J.,  Gbbbn,  Williams,  Mitchell  and 
Dean,  JJ. 

Assumpsit  on  policy  of  fire  insurance. 

At  the  trial,  before  Livingston,  P.  J.,  it  appeared  that  the 
application  for  insurance  and  the  by-la^^^  were  not  attached  to 
the  policy  as  required  by  the  act  of  May  11, 1881,  P.  L.  20. 

Defendant  offered  evidence  tending  to  show  that  an  assess- 
ment for  1888  of  $1.70  and  for  1889  of  sixty-eight  cents  had 
not  been  paid. 

Defendant's  points  were  among  others  as  follows : 
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**  1.  That  the  association  defendant,  being  a  mutual  insurance 
company,  the  contract  between  it  and  Annie  Bender,  the  in- 
sured, was  a  mutual  contract,  the  engagement  of  the  defendant 
to  pay  any  loss  she  might  have  on  her  policy  being  conditioned 
upon  her  contributing  her  share  of  the  losses  sustained  by  the 
other  members  ;  and  that  by  the  inherent  nature  of  the  contract 
itself  she  made  herself  liable  to  assessment  for  losses."  Re- 
fused. [1] 

"  8.  That  even  if  the  by-laws  are  not  to  be  considered,  by 
reason  of  their  not  being  attached  to  the  policy,  the  assured 
was  nevertheless  liable  to  pay  assessments  for  losses  incurred 
when  brought  to  her  attention,  by  the  very  nature  of  her  con- 
ti*act  and  independent  of  all  by-laws ;  and  unless  she  has  per- 
formed this  part  of  her  contract  there  can  be  no  recovery  in 
this  case."     Refused.  [2] 

"  5.  If  the  jury  believe  from  the  testimony  that  the  associa- 
tion defendant  rescinded  the  contract  of  insurance  on  the  policy, 
or  canceled  the  policy  offered  in  evidence  by  the  plaintiff,  some 
months  before  the  fire,  by  reason  of  the  assured  having  refused 
to  pay  the  assessment  of  1888,  there  can  be  no  recovery  in  this 
suit,  and  the  verdict  must  be  for  the  defendant."     Refused.  [8] 

'*  6.  That  even  if  the  association  defendant  had  no  right  to 
cancel  the  policy  in  suit,  yet,  if  the  jury  believe  that  the  as- 
sured refused  or  failed  to  pay  the  assessments  of  1888  or  1889, 
or  either  of  them,  the  protection  of  the  policy  became  thereby 
suspended  during  the  time  of  such  default,  and  there  can  be 
no  recovery  in  this  case,  and  the  verdict  must  be  for  the  de- 
fendant."    Refused.  [4] 

The  jury  rendered  a  special  verdict  for  plaintiff  for  the 
amount  of  the  policy  less  the  assessments  due  for  1888  and 
1889.     Judgment  thereon.     Defendant  appealed. 

Error9  assigned  were   (1-4)   instructions,  quoting  them  ; 

(5)  in  not  instructing  the  jury  in  accordance  with  the  points ; 

(6)  the  jury  having  returned  a  special  finding  of  fact  that  the  as- 
sessments in  controversy  remained  due  and  unpaid  at  the  time 
of  the  fire,  the  court  en*ed  in  receiving  from  them  a  verdict  for 
plaintiff,  and  in  entering  judgment  on  the  same ;  (7)  or  in  not 
molding  their  verdict  into  form,  as  it  was  in  fact,  for  the  de- 
fendant, and  in  not  entering  judgment  for  the  defendant. 
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A.  F.  Hostetter  and  U.  G.  Smithy  for  appellant,  cited :  Wash- 
ington Mut.  Fire  Ins.  Co.  v.  Rosenberger,  84  Pa.  378. 

e/l  Hay  Brotvn  and  Wm.  R.  Wilsoit,  for  appellee,  cited :  Penna. 
Canal  Co.  v.  Harris,  101  Pa.  92 ;  2  Wood  on  Fire  Ins.  1215  ; 
Pa.  Ins.  Co.  V.  Carter,  11  Atl.  Rep.  102;  Norristown  Title  Co. 
V.  Ins.  Co.,  132  Pa.  391. 

Opinion  by  Mb.  Justice  Wh^jams,  July  19, 1893 : 
The  plaintiff  seeks  to  recover  upon  a  policy  of  insurance 
against  loss  by  fire.  The  action  is  defended  on  the  ground 
that  the  policy  is  not  now  in  force,  because  of  the  nonpayment 
of  assessments  made  upon  it.  The  policy  was  issued  in  Sep- 
tember, 1884.  The  fire  took  place  in  1890.  All  premiums  and 
assessments  due  pnor  to  1888,  it  is  admitted,  were  paid  when 
demanded.  It  is  alleged,  however,  and  the  jury  have  found, 
that  an  assessment  made  in  1888  for  one  dollar  and  seventy 
cents,  and  another  made  in  1889  for  sixty-eight  cents  were  un- 
paid when  the  loss  occurred,  and  when  this  suit  was  brought. 
The  question  raised  is,  what  is  the  effect  of  the  nonpayment  on 
the  policy  sued  on  ?  If  we  turn  to  the  policy  itself  for  an  an- 
swer to  tiiis  question,  we  learn  only  that,  the  insured  having 
become  a  member  of  the  company  and  complied  with  its  rules 
and  regulations,  the  company  undertakes  to  insure  her  build- 
ing in  the  sum  of  eight  hundred  dollars  ^^  on  the  terms  and 
conditions  set  forth  in  the  constitution  and  by-laws."  But  the 
by-laws  are  not  before  us.  They  were  not  attached  to  the  pol- 
icy and  are  not  in  the  evidence.  We  have  no  means  of  know- 
ing what  teims  and  conditions  the  by-laws  impose.  But  the 
policy  further  declares  that  the  promise  to  insure  is  "  in  consid- 
eration that  she  pays  the  amounts  from  time  to  time  legally 
assessed  upon  her  for  losses."  Here  again  we  encounter  ques- 
tions that  the  policy  does  not  answer.  What  is  necessary  to 
a  "  legal  assessment?  "  What  notice  is  a  policy  holder  entitled 
to  of  the  fact  that  an  assessment  has  been  made  ?  Within  what 
time  after  notice  must  payment  be  made  ?  What  shall  be  the 
consequence  if  payment  is  not  made?  If  nonpayment  is  a 
ground  for  canceling  the  policy,  what  action  must  the  com- 
pany take  to  relieve  itself  from  liability  upon  it? 

We  have  no  doubt  the  by-laws  answer  these  questions,  but 
unfortunately  for  the  defendant  the  answers  did  not  reach  the 
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court  below,  and  they  cannot  reach  us.  We  can  only  say  that 
the  evidence  does  not  answer  them,  and  for  that  reason  they 
remain  unanswered  for  all  the  purposes  of  this  case.  It  does 
not  appear  therefore  that  nonpayment  of  an  assessment  invali- 
dates the  policy  of  a  member  of  the  company.  If  it  does  not 
appear  that  the  parties  have  agreed  that  nonpayment  shall  work 
a  forfeiture  of  all  rights  under  the  policy,  it  would  require  a 
very  strong  case  to  induce  a  court  of  law  to  raise  and  enforce 
such  forfeiture.  If  the  result  of  this  action  is  to  hold  the  com- 
pany on  a  policy  which  under  its  by-laws  is  no  longer  in  force, 
the  company  must  blame  itself  for  the  result.  It  should  have 
put  its  conditions  into  the  policy  or  attached  a  copy  of  its  by- 
laws to  it.  We  could  then  have  known  the  terms  of  tlie  con- 
ti'act  and  enforced  them.  We  cannot  enforce  terms  and 
conditions  of  which  we  have  no  knowledge  from  the  evidence 
in  the  case.  For  this  reason  the  court  below  should  have  taken 
this  case  from  the  jury  so  far  as  this  question  is  concerned,  and 
instructed  them  that  in  the  absence  of  all  evidence  upon  the 
subject  of  the  manner  provided  by  the  bj-laws  for  the  collection 
of  assessments,  and  of  the  consequences  of  nonpayment,  the 
policy  could  not  be  treated  as  a  lapsed  and  invalid  instrument. 
The  verdict  is  therefore  a  proper  one,  and  the  judgment  entered 
thereon  must  be  affirmed. 

A  discussion  of  the  several  assignments  of  error  is,  under 
this  view  of  the  case^  unnecessary ;  but  if  they  were  really  im- 
portant to  the  decision  of  this  case  we  should  sustain  some  of 
them.  The  first  assignment  points  out  a  plain  mistake.  The 
point  embodied  in  it  should  have  been  affirmed.  The  insured 
was  "  liable  to  assessment  for  losses,"  beyond  any  doubt,  upon 
the  face  of  the  policy,  but  under  what  circumstances,  and  in 
what  manner  her  liability  must  be  enforced,  the  policy  does  not 
tell  us.  For  this  information  we  are  referred  "to  the  terms 
and  conditions  set  forth  in  the  constitution  and  by-laws,"  to 
which  we  have  no  access.  The  sixth  and  seventh  assignments 
point  out  a  palpable  inconsistency  between  the  charge  of  the 
court  and  the  verdict,  but  the  error  of  the  court  was  in  this 
particular  in  favor  of  the  appellant,  and  could  only  be  reviewed 
on  an  appeal  by  the  other  party.  The  judgment  is  right  for  the 
reason  already  given,  and  the  errors  to  which  we  have  advert- 
ed were  harmless  for  the  same  reason. 

The  judgment  is  affirmed. 
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Lewis's  Estate.     Rhodes's  Appeal.  l^^ 


[Marked  to  be  reported.]  i  156  __  33' 
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Marriedwomen— Earnings  qf— Act  qf  Junes,  1681,  •        156         337 

The  first  section  of  the  act  of  June  3,  1887,  P.  L.,  :1S2.  which  provides  3^         33 
that  •♦  property  of  every  kind  owned,  acquired  or  earned  by  a  woman  be- 
fore or  daring  her  maniage  shall  belong  to  her  and  not  to  her  husband," 
includes  the  wages  of  labor  earned  by  a  manned  woman. 

Claim  for  9ervice8— Action — Contract — Husband  and  wife. 

A  married  woman  who  attends  upon  a  boarder,  cleans  his  room,  and  ad- 
ministers medicine  to  him  when  he  is  sick,  is  entitled  to  recover  compensa- 
tion for  her  services  in  her  own  name,  although  the  contract  for  boarding 
was-  made  with  her  husband. 

Services — Presutnption  of  payment 

Such  service  is  not  that  of  an  ordinary  house  servant,  and  therefore  the 
fact  that  she  did  not  present  a  claim  for  her  services  for  a  considerable 
time  after  they  were  perfoimed  will  not  prevent  a  recovery. 

Argued  May  16, 1898.  Appeal,  No.  810,  Jan.  T.,  1898,  by 
Sarah  Rhodes,  claimant,  from  decree  of  O.  C.  Lancaster  Co., 
dismissing  exceptions  to  report  of  auditor,  distributing  estate 
of  John  C.  Lewis,  deceased.  Before  Stbrrbtt,  C.  J.,  Gbbbn, 
Williams,  Mitchell  and  Deai?,  JJ. 

Exceptions  to  auditor's  report  distributing  decedent's  estate. 

Before  the  auditor,  Wm.  N.  Apple,  Esq.,  appellant  claimed 
for  twenty-five  weeks  nursing  of  decedent  at  f  10  per  week, 
1250 ;  for  three  years  washing,  $156,  and  five  weeks  nursing  in 
last  illness,  $50.  Decedent  died  in  February,  1890.  Appellant 
presented  her  claim  to  the  administrator  in  her  husband's  life- 
time.    The  auditor  found  upon  the  claim  as  follows : 

**  The  auditor  finds  as  a  fact  that,  at  the  time  these  services 
were  perfoimed,  Mrs.  Sarah  Rhodes  was  the  wife  of  Israel 
Rhodes,  and  that  they  wei-e  living  together  as  man  and  wife 
during  all  the  time  that  Mr.  Lewis  lived  with  them.  That 
Israel  Rhodes  is  now  dead,  having  died  on  September  27, 1891, 
since  the  death  of  John  C.  Lewis.  That  Rhodes  was  a  day 
laborer,  and  that  Mrs.  Rhodes  performed  the  services  to  John 
C.  Lewis,  namely,  washing  the  bed  clothes,  washing  Lewis's 
clothes,  washing  and  scrubbing  the  chairs  and  floor  which  had 
Vol.  cTvVI — 22 
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been  soiled  by  the  filthy  excrement  which  dropped  from  the 
person  of  Lewis,  dressing  the  running  sore  on  his  leg,  and,  in 
fact,  performing  all  the  services  which  an  old  man  in  Lewis's 
condition  required.  The  claim  is  a  meritorious  one,  although 
the  amount  of  the  claim  as  fixed  by  Mrs.  Rhodes's  bill  is  some- 
what exorbitant. 

*'*'  The  auditor  also  finds  as  a  fact  that  at  the  death  of  John 
C  Lewis,  Israel  Rhodes  was  indebted  to  Lewis  to  the  amount 
of  $150  or  more,  and  t^at  at  his  death  Israel  Rhodes  was  in- 
solvent." 

The  auditor  held  that  as  the  work  had  not  been  done  by  Mrs. 
Khodes  in  pursuance  of  a  regular  business  or  trade  of  nursing  or 
washing,  her  earnings  belonged  to  her  husband  and  she  could 
not  recover. 

Exceptions  to  the  adjudications  were  dismissed  by  the  court, 
Livingston,  P.  J. 

Errors  assigned  were  (1)  not  allowing  claim;  (2)  not  al- 
lowing claim,  less  $150  due  by  Isaac  Rhodes ;  (3)  dismissing 
exception  to  disallowance  of  claim ;  (4)  confirmance  of  report. 

2>.  F.  Magee^  for  appellant. — In  general,  the  wife  cannot  join 
in  a  contract  made  during  the  marriage  as  for  her  work  and 
labor.  But  when  the  wife  can  be  considered  as  the  meritorious 
cause  of  action,  as  of  a  bond  and  other  contract  under  seal,  or 
a  promissory  note  be  made  to  her  separately,  or  with  her  hus- 
band, or  if  she  bestows  her  personal  labor  and  skill  in  curing  a 
wound,  etc.,  she  may  join  with  her  husband.  Chitty's  Plead- 
ing, 34 ;  Addison  on  Contracts,  Morgan's  ed.  §  1394. 

The  contracts  of  a  married  woman  were  absolutely  void  at 
common  law,  but  they  have  been  held  valid  when  set  tip  by  her 
in  her  own  behalf,  and  when  she  is  not  in  default  in  perform- 
ance on  her  part,  she  has  a  right  to  insist  upon  defendant's  per- 
forming his  part:  Ray  v.  Western  Penn.  N.  G.  Co.,  27  W.  N. 
230;  Kahn  v.  Pickard,  5  W.  N.  537. 

The  general  purpose  of  the  act  of  1887  is  clear  enough.  It 
is  to  give  to  married  women  the  same  freedom  of  ownerahip, 
disposition  and  control  of  their  property  and  earnings,  and  the 
rights  and  remedies  incident  thereto,  that  men  have  over  theirs: 
Endlich  &  Richards  on  Married  Women,  §  246 ;  Shea  v.  Ma- 
loney,  62  Conn.  327  ;  Carlton  v.  Carlton,  72  Me.  116. 
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A  married  woman  is  entitled  to  the  wages  of  her  labor :  Real 
Est  Co.  V.  Roop,  132  Pa.  496 ;  KoechUng  v.  Henkel,  144  Pa. 
216 ;  Bauck  v.  Swan,  146  Pa.  445 ;  Small  v.  Small,  129  Pa. 
366 ;  Latrobe  B.  &  L.  Association  v.  Fritz,  152  Pa.  224;  Frey 
V.  Reinsmith,  7  Pa.  C.  C.  R.  115. 

The  same  rule  has  been  applied  in  other  states :  Mason  v. 
Dunbar,  43  Mich.  407 ;  Peterson  v.  Mulford,  86  N.  J.  L.  418  ; 
Benson  v.  Morgan,  50  Mich.  77 ;  Moore  v.  Foote,  34  Mich.  443 ; 
Shea  V.  Maloney,  52  Conn.  327 ;  Meriwether  v.  Smith,  44  Ga. 
641 ;  Birkbeck  v.  Ackroyd,  74  N.  Y.  356. 

The  English  statute  of  1870,  upon  which  our  act  of  1887  is 
modeled,  has  received  the  same  construction  as  we  are  contend- 
ing for :  Addison  on  Contracts,  Morgan's  ed.,  §  1380. 

A.  (7.  ReinoehU  for  appellee. — If  the  claim  had  been  brought 
in  the  name  of  the  proper  party  it  would  come  within  the  class 
of  cases  referred  to  in  McConnell's  Ap.,  97  Pa.  31,  in  which  the 
court  says,  "  Where  a  person  serves  in  the  capacity  of  a  domes- 
tic servant  and  no  demand  for  the  payment  of  wages  is  made 
by  the  servant  for  a  considerable  period  after  such  services  are 
terminated,  the  presumption  is  either  that  the  wages  have  been 
paid  or  that  the  service  was  to  be  performed  on  the  footing  that 
no  wages  were  to  be  paid." 

Prior  to  the  act  of  1887,  in  McDermott's  Ap.,  106  Pa.  358, 
it  was  well  settled  law  that  the  earnings  of  the  wife  belonged 
to  the  husband,  save  in  certain  exceptional  cases  specified  in 
various  acts.  The  only  change  of  powers  and  liabilities  of  a 
married  woman,  by  the  act  of  1887  as  defined  by  the  Supreme 
Court  in  Real  Estate  Co.  v.  Roop,  132  Pa.  496,  and  KoechUng 
V.  Henkel,  144  Pa.  215,  seems  to  be  (a)  where  she  engages  in 
trade  or  business,  (5)  in  the  management  of  her  separate  estate, 
and  (^)  for  necessaries. 

Opinion  by  Mr.  Justice  Green,  July  19, 1893 : 
The  concluding  clause  of  the  first  section  of  the  act  of  June  3, 
1887,  P.  L.  332,  provides  that  "  property  of  every  kind  owned, 
acquired  or  earned  by  a  woman,  before  or  during  her  marriage, 
shall  belong  to  her  and  not  to  her  husband."  The  wages  of 
labor  are  earned  and  they  are  certainly  property  of  some  kind. 
If  it  was  not  intended  by  the  act  of  1887  to  confer  upon  a 
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married  woman  an  exclusive  property  in  the  earnings  of  her 
own  hands,  we  cannot  understand  what  must  be  done  with  the 
word  earned  in  the  text  of  the  act.  The  act  deals  with  the 
subject  of  propeily  acquired  by  a  married  woman,  and  it  ex- 
pressly provides  that  as  to  all  property  which  she  owned,  and 
all  property  which  she  acquired^  either  before  or  after  marriage, 
it  "  shall  belong  to  her  and  not  to  her  husband."  In  this  same 
connection,  and  as  a  part  of  that  same  sentence,  it  provides  that 
all  property  which  she  earned  before  or  during  marriage  shall 
also  ^^  belong  to  her  and  not  to  her  husband."  The  same  title 
which  she  has  by  virtue  of  ownership  or  by  virtue  of  acquisi- 
tion, she  has  also  by  virtue  of  earning.  How  is  it  possible  for 
us  to  separate  these  several  modes  of  obtaining  title,  and  say  as 
to  part  of  them  the  law  means  absolute  and  exclusive  owner- 
ship, and  as  to  the  other  it  does  not?  The  resulting,  exclusive 
ownership,  is  a  quality  that  belongs  to  all  three  methods  alike. 
We  have  no  power  to  divide  them  and  say  as  to  the  property 
owned,  or  the  property  acquired,  it  "  shall  belong  to  her  and 
not  to  her  husband,"  and  as  to  the  property  earned  by  her  it 
shall  not  belong  to  her  but  shall  belong  to  her  husband.  The 
title  to  her  earnings  is  pi-ecisely  as  good  as  the  title  to  what  she 
owned  and  what  she  acquired.  We  hold  therefore  that  since 
the  act  of  1887  the  earnings  of  a  married  woman  "belong  to  her 
and  not  to  her  husband."  Worcester  defines  the  verb  "  earn  " 
thus,  "  to  gain,  get,  obtain,  or  acquire  as  the  reward  of  labor  or 
performance  of  some  service."  We  do  not  think  the  words  of 
this  act  need  any  refining  or  any  extended  process  of  reasoning. 
Its  plain  blunt  meaning  is  that  the  property  which  a  married 
woman  earns  "  shall  belong  to  her,"  and  further,  it  shall  not 
belong  "  to  her  husband."  It  is  of  no  use  to  go  back  to  the  de- 
cisions prior  to  the  act  in  order  to  define  her  rights,  the  act  it- 
self defines  them,  and  it  must  be  judged  by  its  own  words  and 
by  nothing  else.  There  is  nothing  in  any  of  our  recent  decis- 
ions under  the  act  which  militates  against  this  ruling,  in  the 
least,  but  on  the  contrary  much  to  corroborate  it. 

This  being  so,  nothing  is  left  of  this  case  but  the  considera- 
tion of  the  appellant's  claim.  The  auditor  held  that  it  was 
meritorious,  but  that  he  could  not  allow  it,  because,  being  earn- 
ings, it  belonged  to  her  husband  and  not  to  her.  He  thought 
she  could  not  sue  for  it  and  therefore  she  could  not  recover  it. 
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We  are  very  clearly  of  opinion  that  she  can  sue  for  her  earn- 
ings under  the  second  section  of  the  act,  and  that  she  need  not 
join  her  husband  in  such  suit  if  he  were  living.  As  the  auditor 
did  not  pass  upon  the  merits  of  the  claim,  they  are  not  before 
us,  and  we  cannot  review  them.  The  claim  seems  to  us  to  be 
excessive  and  therefore  it  must  be  scrutinized  closely.  There 
was  much  delay  in  preferring  it,  but  that  may  be  because  the 
appellant's  husband  was  indebted  to  the  deceased  and  she  did 
not  want  to  annoy  him  with  it.  But  that  circumstance  will 
not  deprive  her  of  her  legal  right.  She  was  not  an  ordinarj" 
house  sei-vant,  and  therefore  does  not  come  within  the  operation 
of  the  principle  declared  in  M cConnell's  Appeal,  97  Pa.  31.  As 
the  record  stands  now  she  seems  to  be  fairly  entitled  to  a  reas- 
onable compensation,  but  that  is  a  subject  which  must  first  be 
determined  by  the  auditor. 

The  decree  of  the  orphans'  court  is  reversed  at  the  cost  of 
the  appellee,  and  the  record  is  remitted,  with  instructions  to  the 
court  below  to  recommit  the  case  to  the  auditor  to  determine 
the  merits  of  the  appellant's  claim. 

Mr.  Justice  Mitchell,  dissenting: 

I  concur  entirely  in  the  view  announced  in  the  opinion  of 
the  court  that  the  earnings  of  a  married  woman  are  property 
within  the  terms  of  the  act  of  June  3, 1887,  and  belong  to  her- 
self and  not  to  her  husband.  But  I  cannot  see  any  room  for 
the  application  of  this  law  to  the  present  case.  Whatever  may 
be  the  rule  as  between  husband  and  wife  themselves,  or  as  be- 
tween the  wife  and  other  parties  when  she  is  following  a  dis- 
tinct employment  which  is  notice  to  all  persons  dealing  with 
her  that  she  is  making  earnings  of  her  own,  the  presumption, 
when  she  and  her  husband  are  working  together  in  the  same 
employment,  is  violent,  that  the  joint  earnings  go  into  the  com- 
mon stock,  and  that  a  contract  with  the  husband  includes  the 
joint  services  of  both.  Under  such  circumstances  nothing  short 
of  an  express  contract  can  give  the  wife  a  sepai-ate  action.  This 
is  especially  so  in  the  present  case  where  the  service  rendered 
was  of  a  kind  incidental  to  the  contract  with  the  husband,  and 
difiPered  from  the  ordinary  course  of  such  contracts  only  in  de- 
gree. Personal  ^ittendance,  cleaning  up  his  room,  and  admin- 
istering  medicine  when   sick,  are   parts   of   household   work 
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commonly  performed  by  the  woman  of  the  house  or  her  ser- 
vants, and  are  presumably  included  in  the  price  of  board  paid 
to  the  head  of  the  house,  in  this  case  the  husband.  K  the 
boarder  is  unusually  troublesome  and  the  stipulated  board  is 
not  compensatory,  the  remedy,  as  in  any  other  case  of  a  bad 
bargain,  is  to  make  a  new  one,  not  to  go  on  for  three  yeai^  and 
then  when  the  other  is  dead  put  in  a  claim  for  separate  ser- 
vices. As  to  the  item  of  washing,  the  presumption  that  it  was 
or  was  not  to  be  included  in  the  board,  depends  on  the  custom 
of  the  time  and  place  among  people  similarly  situated,  but 
whatever  the  presumption  may  ordinarily  be  in  this  respect, 
the  fact  that  in  the  present  case  the  service  was  rendered  for 
more  than  three  years  without  any  intimation  that  the  wife  was 
to  present  a  separate  claim  for  it,  was  conclusive  against  such 
claim.  Under  such  circumstances  nothing  short  of  an  express 
contract  could  sustain  it  and  that  there  was  certainly  no  offer 
to  prove,  even  if  the  evidence  does  not  affirmatively  concede 
its  absence.  The  right  of  a  married  woman  to  her  labor,  as 
against  her  husband,  is  not  questioned,  but  her  right  to  sue  for 
services  contracted  for  by  her  husband,  and  rendered  by  her  in 
the  care  of  a  boarder  under  her  husband's  contract,  and  with- 
out notice  to  the  boarder,  is  not  sustainable. 

Though  not  entirely  for  the  i-easons  advanced  by  him,  the 
result  reached  by  the  learned  auditor  was  right. 

Mr.  Justice  Williams  concui-s  in  this  dissent. 
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1  ?ft        ^^pl -Breach  qf  parol  contract /or  sale  of  land — Damages. 
I     32  gn  io^7  Where  there  has  been  no  fraud  in  the  origin  of  a  conti*act  for  the  sale 

-xsi  land,  the  measure  of  damages  for  a  breach  of  the  contract  is  the  money 

actually  paid  on  account  of  the  purchase,  and  the  expenses  incurred  on  the 
faith  of  the  conti*act. 

Id  an  action  to  recover  damages  for  a  breach  of  a  contract  for  the  sale 
of  land,  where  it  appears  that  there  was  no  fraud  or  bad  faith  in  the  original 
contract,  and  that  there  was  no  possession  taken,  no  pui*cha8e  money  paid» 
no  improvements  made,  and  nothing  changing  the  position  of  the  vendee» 
the  plaintiff  is  only  entitled  to  recover  nominal  damages. 
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Statute  of  frauds— Memorandum — Parol  evidence. 

Where  an  agreement  in  writing  for  the  sale  of  land  cannot  be  established 
without  the  help  of  parol  testimony,  the  agreement  must  be  regarded  as  a 
parol  contract  only. 

It  seems  that  the  following  writing  signed  by  the  vendor,  is  within  the 
statute  of  frauds :  **  This  is  to  certify  that  I  have  sold  to  W.  H.  Rineer  all 
my  right  in  the  assigned  estate  of  John  Zahm,  including  the  farm  and  ore, 
for  the  sum  of  $75,  which  I  have  his  note  for  90  days  on  the  above  date.^* 

Argued  March  17,  1893.  Appeal,  No.  140,  July  T.,  1892, 
by  defendant,  James  CoUins,  from  judgment  of  C.  P.  Lancaster 
Co.,  May  T.,  1889,  No.  17,  on  verdict  for  plaintiff,  William  H. 
Rineer.  Before  Stbbbett,  C.  J.,  Green,  Williams,  Mitch- 
EU/and  Deak,  J  J. 

Assumpsit  for  breach  of  parol  contract  for  sale  of  land. 

At  the  tarial,  before  Livingston,  P.  J.,  it  appeared  that  de- 
fendant had  purchased  a  farm  at  a  public  sale  for  $1,889.06, 
and  was  to  pay  the  purchase  money  and  was  to  receive  the  deed 
on  the  following  1st  of  April.  Subsequently  defendant  agreed 
to  sell  to  plaintiff  the  farm  for  $1,964.06,  an  advance  of  $75. 
About  a  week  afterwards  defendant  gave  to  plaintiff  the  fol- 
lowing writing,  signed  by  defendant : 

"  QUABRYVILLE,  Oct.  19, 1888. 

"  This  is  to  certify  that  I  have  sold  to  W.  H.  Rineer  all  my 
right  in  the  assigned  estate  of  John  Zahm,  including  the  farm 
and  ore,  for  the  sum  of  $75,  which  I  have  his  note  for  90  days 
on  the  above  date." 

Some  time  after  this  defendant  sold  the  property  to  Martin 
Eshleman  for  $2,860.  Plaintiff  was  notified  of  this  sale.  Sub- 
sequently plaintiff  entered  into  an  agreement  with  Amos  Groff 
to  sell  the  property  to  him,  and  make  title  to  him  on  April  1, 
1889.  At  the  date  of  this  agreement  Groff  knew  of  the  sale 
through  Eshleman. 

When  plaintiff  was  on  the  stand  he  was  asked  by  his  counsel : 

"  Q.  After  you  bought  this  property  from  Collins  as  you 
have  stated,  did  you  or  not  enter  into  any  agreement  to  sell  it 
to  anybody  else,  and  if  so  to  whom  ?  "  Objected  to.  Objection 
overruled  and  exception.  [1] 

"  Q.  Did  or  not  Amos  Groff  tender  you  the  amount  of  the 
purchase  money  named  in  the  agreement  ?  "  Objected  to.  Ob- 
jection overruled  and  exception.  [2] 
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Defendant  offered  to  ask  the  plaintiff  on  cross-examination 
if  he  offered  the  farm  to  Chiistian  Andrews  for  the  sum  of 
$2,000,  either  in  the  last  of  October,  1888,  or  beginning  of  No- 
vember, 1888.  Objected  to.  Objection  sustained  and  excep- 
tion. [3] 

Plaintiff  offered  in  evidence  agreement  between  Rineer  and 
Groff.     Objected  to.     Objection  overruled  and  exception.  [4] 

When  Amos  Groff  was  on  the  stand  he  was  asked : 

"  Q.  If  you  heard  James  Collins  give  any  reason  why  he 
would  not  make  a  deed  to  William  Rineer  for  the  Zahm  prop- 
erty, state  what  it  was."  Objected  to.  Objection  overruled 
and  exception.  [5] 

When  Martin  Eshleman  was  on  the  stand,  defendant  offered 
to  prove  that  witness  saw  Rineer  and  told  him  that  he  (wit- 
ness) did  not  want  this  property,  and  said  that  Rineer  could 
take  it  off  his  hands;  that  Rineer  then  said  he  could  not 
take  it,  because  he  had  not  any  money ;  that  this  conversation 
was  after  the  witness  bought  from  Collins.  Objected  to.  Ob- 
jection sustained  and  exception.  [6] 

The  court  charged  in  part  as  follows : 

"  [If  you  find  from  all  the  testimony  that  the  contract  was 
as  Rineer  states  to  you  it  was,  that  it  was  completed  at  the  ore 
bank  in  all  respects,  except  his  delivering  the  note  for  $75  to 
Collins,  and  that  no  agreement  was  to  be  signed  by  him  or  se- 
curity given,  then  and  in  such  case  the  contract  was  such  as 
would  enable  him  to  recover  for  a  breach  of  it.]  [7]  .... 

'*  [If  from  the  evidence  you  find  the  contract  between  Rineer 
and  Collins  was  full  and  complete,  and  that  there  was  nothing 
to  be  done  by  them  or  either  of  them,  no  agreement  to  be  sign- 
ed or  security  given  to  complete  it,  and  that  Collins  by  his  own 
willful  acts  and  conduct  put  it  out  of  his  power  by  selling  the 
property  to  another  to  make  title  to  Rineer,  then  the  highest 
measure  of  damages  would  be,  if  you  should  find  for  plaintiff, 
a  sum  equal  to  the  difference  between  what  Rineer  was  to  pay 
and  what  Collins  received  from  Eshleman  on  April  1, 1889,  the 
time  he  had  undei*taken  to  deliver  title  to  Rineer,  that  being 
the  cash  value  of  it  as  paid  to  Collins  that  day.]  "  [8] 

Defendant's  points  were  as  follows : 

^^  1.  That  the  contract  for  the  sale  of  the  land  described  in 
the  declaration  in  this  suit  on  which  the  plaintiff  seeks  to  re- 
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cover  damages  is  what  in  law  is  known  as  a  parol  contract, 
which  under  the  statute  of  frauds  and  perjuries  is  not  enforce- 
able. Answer :  We  say  that  if  such  contract  could  not  be  en- 
forced by  proceedings  for  a  specific  performance  of  it,  yet  it  is 
such  a  contract,  if  as  stated  in  the  narr,  as  will  maintain  an 
action  for  the  breach  of  it."  [9] 

"  2.  In  the  absence  of  fraud  the  measure  of  damage  for  the 
breach  of  a  parol  contract  for  the  sale  of  land,  is  the  ;money 
paid  and  expenses  incurred  on  the  faith  of  the  bargain.  If  no 
consideration  has  been  paid  or  expenses  incurred  the  damages 
are  only  nominal.  Answer :  This  point  is  affirmed,  provided 
the  jury  find  from  all  the  evidence  that  the  defendant  did  not, 
by  his  own  willful  acts  and  conduct  purposely,  by  selling  and 
conveying  the  real  estate  to  another  and  receiving  a  greater 
price  therefor,  put  it  out  of  his  power  to  comply  with  his  con- 
tract to  convey  to  plaintiff."  [10] 

^^  3.  The  mere  failure  of  the  defendant,  though  without  any 
good  reason  or  though  not  prevented  by  any  cause  beyond  his 
own  control,  to  comply  with  his  own  parol  contract,  is  not  of 
itself  such  an  act  of  fraud  as  would  subject  him  to  any  other 
standard  of  damages  than  the  money  he  had  paid  and  the  ex- 
penses he  had  incurred  on  the  faith  of  the  bargain.  Answer : 
Afiirmed,  provided  the  jury  find  from  all  the  evidence  that  de- 
fendant did  not  by  his  own  willful  acts  and  conduct  purposely, 
by  selling  and  conveying  the  real  estate  to  another,  and  re- 
ceiving a  greater  price  therefor,  put  it  out  of  his  power  to  com- 
ply with  his  contract  to  convey  to  plaintiff."  [11] 

"4.  There  being  in  this  case  no  evidence  of  any  fraud  medi- 
tated or  designed  by  the  defendant,  at  the  time  the  parol  con- 
tract was  made,  and  no  evidence  that  any  money  has  been  paid 
or  expenses  incuiTcd  by  the  plaintiff  on  the  faith  of  the  bar- 
gain, the  verdict,  if  in  favor  of  plaintiff,  can  only  be  for  nomi- 
nal damages.  Answer :  This  point  assumes  facts  which  are  for 
the  consideration  of  the  jury,  and  will  therefore  be  left  with 
them."  [12] 

"6.  As  no  proof  of  any  damages  to  plaintiff  has  been  offered 
in  this  suit,  the  verdict  should  be  for  the  defendant."  Refus- 
ed. [13] 

Plaintiff's  points  were  as  follows  : 

"  2.  If  the  jury  believe  that  Collins  agreed  to  sell  to  Rineer 
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his  interest  in  the  farm  purchased  at  the  Zahm  sale  for  $76, 
and  that  Rineer  gave  his  note  for  the  $75,  which  Collins  ac- 
cepted, and  that  Rineer  put  the  money  in  the  bank  where  the 
note  was  made  payable,  to  meet  it  before  the  note  matured, 
and  kept  it  there  until  after  April  1, 1889,  and  that  on  April  1, 
1889,  Rineer  tendered  to  Collins  $1,900  in  gold  and  demanded 
a  deed,  the  verdict  must  be  for  plaintiff.  Answer :  AflBrmed, 
provided  the  jury  find  from  all  the  evidence,  that  he  was  as 
under  the  facts  stated  in  the  point,  and  that  Rineer  was  not  to 
sign  an  agreement  and  give  security  for  the  payment  of  pur- 
chase money  on  April  1,  1889,  as  Collins  states  he  was."  [14] 

"  4.  If  the  jury  believe  that  the  bargain  was  closed  on  the 
day  of  the  sale,  at  the  ore  pile,  Collins  could  make  no  subse- 
quent conditions  without  Rineer's  consent ;  and  he  could  not 
i-escind  the  contract  without  returning  the  note  given  by  Ri- 
neer."    Afl&rmed.  [15] 

"  5.  If  the  jury  believe  that  Collins  resold  the  property  to 
Eshleman,  solely  because  he  made  a  larger  profit  thereby  than 
by  sale  to  Rineer,  and  that  he  acted  in  bad  faith  to  Rineer,  their 
verdict  must  be  for  plaintiff,  and  the  measure  of  damages  is  the 
difference  between  what  Rineer  agreed  to  pay  for  it  and  what 
Groff  offered  to  pay  Rineer  for  it,  with  interest  from  April  1, 
1889.  Answer :  We  cannot  aflBrm  this  point.  We  say  in  such 
case  the  highest  measure  of  damages  would  be  the  difference 
between  what  Rineer  was  to  pay  Mr.  Collins  for  the  property 
and  the  price  Collins  received  for  it  from  Eshleman,  that  was 
the  cash  value  paid  for  the  property  on  the  day  Collins  was  to 
convey  to  Rineer,  to  which  interest  should  1)e  added  from 
April  1, 1889."  [16] 

Verdict  and  judgment  for  plaintiff  for  $474.44. 

Hrrors  assigned  were  (1-6)  rulings  on  evidence ;  (7-16)  in- 
structions ;  quoting  instructions  and  bills  of  exceptions. 

M.  Brosius^  B,  F.  Eshleman  with  him,  for  appellant. — The 
1st,  2d,  3d  and  4th  assignments  of  error  relate  to  admissions  of 
evidence  of  what  transpired  between  plaintiff  and  third  persons 
not  in  the  presence  of  defendant,  with  a  view  of  showing  an 
agreement  to  sell  the  property  to  Mr.  Eshleman,  the  price  to  be 
paid  and  a  tender  of  the  purchase  money.  This  matter  was 
totally  irrevelant  and  ought  not  to  have  been  admitted. 
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In  cases  within  the  statute  of  frauds  where  there  can  be  a  re- 
covery for  the  loss  of  the  bargain,  the  measure  of  damage  is  the 
difference  between  the  contract  price  and  the  market  value  at 
the  time  the  deed  was  to  have  been  delivered  :  Meason  v.  Kaine, 
67  Pa.  126 ;  Thompson  v.  Sheplar,  72  Pa.  160 ;  Harris  v.  Harris, 
70  Pa.  170 ;  Sausser  v.  Steinmetz,  88  Pa.  326 ;  McCafferty  v. 
Griswold,  99  Pa.  270 ;  Allison  v.  Montgomery,  107  Pa.  455. 

A  conti*act  for  the  sale  of  land  is  within  the  statute  of  frauds, 
and  therefore  void  and  unenforceable,  if  parol  testimony  is  re- 
quired to  establish  any  essential  part  of  it :  Mellon  v.  Davison, 
128  Pa.  298 ;  Soles  v.  Hickman,  20  Pa.  180 ;  Hammer  v.  Mc- 
Eldowney,  46  Pa.  884;  Williams  v.  Mon-is,  95  U.  S.  456; 
Ranter  v.  McHose,  100  Pa.  88. 

W,  U.  Hensel,  J.  Hay  Brawn  with  him,  for  appellee. — The 
cases  cited  by  appellant  do  not  apply.  In  none  of  them  had 
the  vendor  acted  in  bad  faith,  sought  to  escape  from  the  effects 
of  a  bad  bargain  by  **  tort,  artifice  and  fraud."  In  Sausser  v. 
Steinmetz,  88  Pa.  324,  the  decision  was  put  upon  the  ground 
that  there  was  no  proof  that  the  lessor  had  any  other  offer  or 
was  prevented  from  leasing  to  any  other  party.  In  McCafferty 
v.  Griswold,  99  Pa.  270,  there  was  no  written  memorandum  of 
the  bargain,  as  here ;  nor  was  there  bad  faith  on  the  part  of 
the  vendor.  In  Allison  v.  Montgomery,  107  Pa.  455,  there 
was  no  evidence  that  defendant  had  refused  to  comply  with  his 
agreement,  no  evidence  of  any  attempt  on  his  part  at  rescission 
of  contract. 

In  this  case  we  have  a  distinct  agreement  between  the  parties, 
evidenced  by  a  written  memorandum,  prepared  and  signed  by 
Collins  and  handed  to  his  vendee  to  show  that  he  had  sold  to 
him  all  his  (Collinses)  right  in  a  farm.  This  is  sufficient :  Smith 
&  Fleek's  Ap.,  69  Pa.  474 ;  Tripp  v.  Bishop,  56  Pa.  429. 

Even  if  this  were  not  sufficient  to  warrant  a  decree  for  spe- 
cific performance,  it  brings  the  willful  breach  of  such  a  contract 
within  the  rule  laid  down  by  the  court  in  Meason  v.  Kaine,  67 
Pa.  127. 

Other  authorities  to  the  same  point  are  not  wanting :  Bitner 
V.  Brough,  11  Pa.  139;  Hoy  v.  Gronoble,  34  Pa.  11;  Howell 
v.  Kelly,  1  Adv.  R.  815  [149  Pa.  473]  ;  Lee  v.  Dean,  3  Whart. 
380;  Burr  v.  Todd,  41  Pa.  213;  Tripp  v.  Bishop,  56  Pa.  427; 
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Sedam  v.  Shaffer,  5  W.  &  S.  529 ;  EUet  v.  Paxson,  2  W.  &  S. 
418 ;  Tompkins  v.  Haas,  2  Pa.  75 ;  Bender  v.  Bender,  37  Pa. 
419;  Frank,  Liveright  &  Co.  v.  Martin,  26  W.  N.  861 ;  Engel 
V.  Fitch,  L.  R.  3  Q.  B.  314 ;  1  Sugden  on  Vendors,  p.  861 , 
Dustin  V.  Newcomer,  8  Ohio,  51 ;  Balwin  v.  Munn,  2  Wend.* 
407  ;  Brinckerhoff  v.  Phelps,  24  Barb.  100 ;  Pringle  v.  Spauld- 
ing,  53  Barb.  17  ;  Hertzog  v.  Hertzog,  34  Pa.  428. 

Opinion  by  Mr.  Justice  Gebbn,  July  19, 1898: 
In  the  court  below,  and  by  the  counsel  on  both  sides,  on  the 
trial,  the  contract  between  these  parties  was  treated  as  a  parol 
contract  for  the  sale  of  land.  The  court  so  described  it  in  the 
charge,  and  instructed  the  jury,  as  to  any  right  of  recovery 
upon  it,  that  it  must  be  treated  as  such  a  contract.  No  assign- 
ment of  error  here  raises  any  question  upon  it  as  a  written  con- 
tract, nor  is  there  any  serious  contention  on  the  part  of  the 
appellee  that  it  should  be  regarded  as  a  contract  in  writing  for 
the  sale  of  land.  As  its  essential  features  could  not  be  estab- 
lished without  the  help  of  parol  testimony,  it  comes  clearly 
within  the  ruling  in  the  cases  of  Mellon  v.  Davison,  128  Pa. 
298 ;  Soles  v.  Hickman,  20  Pa.  180,  and  other  kindred  cases, 
and  must  be  regarded  as  a  parol  contract  only. 

The  only  material  question,  discussed  in  the  paper  books  and 
pressed  upon  our  attention  here,  is,  the  question  of  damag^. 
The  learned  court  below  instructed  the  jury  that  if  the  defend- 
ant willfully  and  purposely  put  it  out  of  his  power  to  comply 
by  selling  the  land  to  another,  the  plaintiff,  who  was  the  vendee, 
could  recover  a  sum  equal  to  the  difference  between  what 
Rineer  was  to  pay  Collins  and  what  Collins  received  from  E^h- 
leman  for  the  land.  We  have  not  been  referred  to  any  au- 
thority which  adjudges  the  rule  of  damages  in  this  way  in 
the  circumstances  which  were  present  in  this  case.  Bitner  v. 
Brough,  11  Pa.  127,  much  relied  upon  for  the  plaintiff,  was  a 
totally  different  case.  It  was  an  action  for  damages  for  breach 
of  a  written  agreement  for  the  sale  cf  the  land  in  question,  and 
it  was  proved  on  the  trial  that  the  purchaser  had  sold  his  own 
farm  to  raise  the  money  to  pay  for  the  one  he  had  bought ;  had 
made  all  his  arrangements  to  move,  and  did  move  from  his  old 
home  in  Adams  county  to  the  land  he  had  purchased  in  Frank- 
lin county,  with  his  family,  his  stock  and  wagon  loads  of  per- 
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sonal  property,  five  months  after  the  contract,  and  in  utter 
ignorance  of  any  intention  on  the  part  of  the  seller  to  repudiate 
the  contract.  There  was  also  evidence  of  collusion  between  the 
seller  and  his  wife  to  have  her  refuse  to  sign  the  deed,  in  order 
to  enable  the  seller  to  excuse  his  refusal  to  perform  on  that 
ground,  and  the  whole  doctrine  of  this  court  declaring  a  right 
to  recover  compensatoiy  damages  and  for  the  value  of  the  bar-  • 
gain,  was  based  upon  the  proposition  that  there  was  evidence 
of  fraud,  artifice  and  collusion,  upon  which  such  a  verdict  could 
be  rendered.  The  other  cases  cited  for  the  appellee  all  stand 
upon  the  same  principle. 

But  while  this  is  ti-ue,  it  is  equally  true  that  the  mere  refusal 
of  a  vendor  to  convey,  where  the  contract  is  verbal,  is  not  suf- 
ficient to  justify  anything  more  than  a  recovery  of  the  money 
actually  paid  and  the  expenses  incurred  on  the  faith  of  the  con- 
tract. 

In  Sausser  v.  Steinmetz,  88  Pa.  324,  which  was  an  action 
upon  a  parol  lease  of  premises  for  five  years,  which  the  lessee 
refused  to  take,  the  court  below  instructed  the  jury  that  the 
landlord  might  recover  the  value  of  a  year's  rent,  $2,000,  which 
was  lost  by  the  refusal  of  the  lessee  to  take  the  premises  under 
the  lease.  We  reveraed  the  judgment  on  account  of  this  in- 
struction, and  said,  Gordon,  J. :  ^^  The  serious  fault  in  this  in- 
struction is  that  it  is  based  on  a  false  premise ;  the  plaintiff 
had  not  leased  his  property.  The  proposed  lease  was  within 
the  statute  of  frauds ;  hence  the  parol  agreement  to  lease  could 
give  it  no  force,  and  to  predicate  anything  whatever  of  that  in- 
tended lease  was  error.  Either  party  had  the  right  to  refuse 
its  execution,  and  the  defendants  were  guilty  of  no  fraud  in 
availing  themselves  of  such  right.  Neither  party  could  plead 
ignorance  of  the  statute,  and  hence  both  are  presumed  to  have 
known  that  either  might  take  advantage  of  its  terms,  and  that 
the  defendants  did  avail  themselves  of  that  privilege  cannot  be 
regarded  as  a  fraud  on  the  plaintiff.  ...  If  the  rule  submitted 
by  the  court  to  the  jury  is  to  obtain,  then  may  a  contract  void 
by  the  statute  be  specifically  enforced.  ...  By  the  same  rule 
you  might  enforce  a  parol  contract  for  the  sale  of  land  and  so 
annul  the  statute  of  frauds  and  perjuries  altogether ;  a  result 
not  allowable  either  in  reason  or  on  authority  :  M'Clowry  v. 
Croghan's  Adm'r,  7  Casey,  22 ;  Wilson  v.  Clarke,  1  W.  &  S. 
654." 
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In  HaiTis  v.  Harris,  70  Pa.  170,  a  vendor  by  parol  agreed  to 
convey  land  ;  the  vendee  paid  the  purchase  money,  went  into 
possession,  and  was  evicted  by  a  subsequent  vendee  under  ar- 
ticles from  the  same  vendor.    The  first  vendee  had  remained 
in  possession  for  twenty-two  years  and  had  made  large  expen- 
ditures for  improvements.     The  case  was  one  of  much  hard- 
ship.    Nevertheless,  Thompson,  C.  J.,  said  in  the  opinion : 
"  The  learned  judge  below  erred  in  admitting  evidence  to  prove 
the  value  of  the  land  out  of  which  the  action  has  arisen,  under 
a  parol  sale,  and  in  answering  Ihe  plaintiff's  points  as  he  did ; 
also  the  defendant's  points  on  the  same  subject.    We  have  so 
repeatedly  announced  that  the  rule  in  actions  for  damages  for 
a  breach  of  a  contract  to  convey  under  a  parol  sale  of  real  es- 
tate, is  not  to  be  measured  by  the  value  of  the  land,  but  by  the 
consideration  paid,  and  compensation  for  improvements  made 
in  clearing,  fencing,  building,  planting  orchards,  etc.,  in  reliance 
on  the  contract,  deducting  therefrom  a  reasonable  rental  for 
the  use  of  the  premises,  that  I  will  not  incumber  this  opinion  by 
citing  them — they  have  often  been  cited  in  previous  opinions. 
The  only  exception  to  the  rule  is  where  there  has  been  fraud 
on  the  part  of  the  vendor  in  the  original  contract.     But  the  fail- 
ure to  convey  is  not  such  fraud.     Buyer  and  seller  both  knew 
that  such  a  contract  could  not  be  enforced,  and  it  was  no  more 
a  fraud  to  refuse  performance  by  conveying,  than  any  other 
breach  of  a  contract  to  perform  an  act.  .  .  .  The  learned  judge 
charged  that  if  the  defendant  had  it  in  his  power  to  comply 
with  his  contract  and  did  not  do  so,  and  ^  if  he  acted  in  bad  faith 
towards  the  plaintiff,  the  measure  of  damages  would  be  the 
value  of  the  land  at  the  time  he  was  evicted.'     Bad  faith  was 
an  indefinite  teim,  it  did  not  necessarily  imply  fraud,  and  did 
not  indicate  fraud  in  the  contract.     There  was  nothing  showing 
anything  like  that  in  proof.     The  charge  certainly  had  only  the 
failure  to  convey  in  view  in  this  remark ;  it  was  what  the  point 
asked ;  it  was  error  tlierefore  to  affirm  it.  ...  It  is  obvious 
that  this  ruling,  if  permitted  to  stand,  would  in  most  cases  of 
parol  sale  of  land  and  failure  to  convey  be  the  equivalent  of 
specific  performance,  differing  only  in  this,  that  it  would  transfer 
to  the  buyer  the  value,  instead  of  the  property  in  specie.     It 
would  operate  as  a  virtual  repeal  of  the  statute." 
In  the  last  case  there  was  also  proof  that  the  vendor  had 
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agreed  to  sell  to  the  vendee  for  $1,000,  and  that  all  the  pur- 
chase money  had  been  paid,  and  it  was  further  proved  that  the 
vendor  sold  to  the  second  vendee  for  $2,600,  so  that  more  than 
double  the  price  to  be  obtained  was  a  fact  which  was  relied  up- 
on greatly  as  evidence  of  a  fraudulent  motive  for  refusing  to 
convey  to  the  first  vendee.  It  was  also  shown  that  the  vendee 
repeatedly  demanded  his  deed,  but  was  put  ofiE  by  different  ex- 
cases,  the  last  of  which  was  that  the  vendee's  title  was  good 
under  the  statute  of  limitations,  by  twenty-one  years  adverse 
possession,  yet,  notwithstanding  all  these  facts,  we  held  there 
was  no  suflBcient  proof  of  fraud  to  warrant  a  recovery  for  any- 
thing more  than  mere  compensation  for  actual  outlay.  We 
decided  that  the  proof  of  fraud  must  reach  back  to  the  original 
contract^  otherwise  the  charge  of  fraud  was  of  no  avail. 

Of  course  there  is  nothing  of  this  kind  in  the  present  case. 
There  was  no  possession  taken,  no  purchase  money  paid,  no 
improvements  made,  no  false  assertions  made,  nothing  changing 
the  position  of  the  vendee,  not  the  slightest  pretence  of  any 
fraud  or  bad  faith  in  the  original  contract.     The  defendant  ad- 
mitted he  had  made  it,  but  said,  and  in  this  he  was  corroborated, 
that  he  had  asked  the  plaintiff  to  give  him  a  written  agreement 
for  the  purchase,  and  security  for  the  payment  of  the  money  by 
a  definite  time,  all  of  which  the  plaintiff  promised  but  never 
performed,  and  that  this  was  the  reason  why  he  sold  to  another. 
The  plaintiff  admitted  that  the  defendant  had  notified  him  soon 
after  the  contract,  as  early  as  November  first  or  thereabouts, 
that  be  had  sold  the  property  to  another.     The  contract  was 
made  on  Oct.  18th,  and  the  note  was  given  on  the  19th,  and  in 
this  short  intervening  time  there  is  not  a  particle  of  proof  that 
the  plaintiff  had  expended  a  dollar,  or  had  changed  his  position 
in  the  least.     He  had  but  a  parol  contract  which  either  party 
was  at  liberty  to  refuse  to  carry  out,  and,  under  the  last  two 
eases  cited,  such  action  was  perfectly  competent  to  either  with- 
out liability  to  anything  more  than    mere  nominal   damages. 
There  was  no  actual  proof  that  the  defendant's  wife  refused  to 
sign  a  deed.     One  witness  testified  that  he  heard  the  defendant 
say  so,  and  that  was  the  entire  proof  on  that  subject.     But  as 
the  defendant  had  the  legal  right  to  refuse  performance  for  any 
reason  at  the  time  he  notified  the  plaintiff,  it  is  not  material 
whether  the  wife  refused  to  sign  a  deed  or  not. 
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In  Thompson  v.  Shepler,  72  Pa.  160,  which  was  an  action  on 
a  parol  contract  to  reconvey  land  bought  at  sherifPs  sale  upon 
being  repaid  the  purchase  money  and  interest,  we  said:  "  It  is 
well  settled  law  in  this  state  that  an  action  will  lie  on  a  verbal 
agreement  for  the  sale  of  land,  and,  in  the  absence  of  fraud, 
that  the  measure  of  damage  for  its  breach  is  compensation  for 
the  money  paid  and  expenses  incurred  on  the  faith  of  the  bar- 
gain. If  no  consideration  has  been  paid,  and  no  expenses  in- 
curred, only  nominal  damages  are  recoverable.  But  where  there 
has  been  fraud  in  the  sale,  a  different  rule  as  to  the  measure  of 
damages  obtains.  In  such  cases  it  has  been  uniformly  held  that 
damages  may  also  be  recovered  for  the  loss  or  value  of  the  bar- 
gain. But  if  no  fraud  was  meditated  and  designed  in  making 
the  contract,  the  refusal  to  perform  it  is  not  such  fraud  as  will 
enable  the  vendee  to  recover  compensation  for  the  loss  or  value 
of  the  bargain.  If  damages  for  such  loss  were  allowed  to  be  re- 
covered for  the  breach  of  the  contmct,  on  the  ground  that  re- 
fusal to  perform  was  itself  a  fraud,  it  would,  in  most  cases  of 
parol  sales,  operate  as  a  virtual  repeal  of  the  statute  of  frauds ; 
for,  though  the  vendee  might  not  recover  the  land  for  which  he 
bargained,  of  what  avail  would  be  the  statute  if  he  could  re- 
cover its  value  in  money  ?  It  is  obvious  that  such  a  recovery 
would,  in  almost  every  case,  be  equivalent  to  specific  perform- 
ance." 

There  are  other  authorities  to  the  same  effect,  but  it  is  not 
necessary  to  repeat  them.  McCafferty  v.  Griswold,  99  Pa.  270, 
and  Allison  v.  Montgomery,  107  Pa.  455,  are  notable  instances 
wherein  the  rulings  above  cited  were  enforced  in  cases  much 
stronger  in  their  facts  than  the  present. 

According  to  all  authorities,  the  fraud  necessaiy  to  entitle 
the  vendee  to  recover  must  be  such  as  inheres  in  the  original 
agreement.  A  subsequent  fraudulent  purpose  is  not  enough. 
But  in  this  case  there  is  not  a  particle  of  proof  of  fraud,  either 
in  the  original  agreement  or  at  any  time  after.  The  defendant 
promptly  agreed  to  the  verbal  contract  six  days  after  it  was 
made,  and  gave  the  imperfect  writing  of  October  19,  1888,  and 
accepted  the  note  for  $75,  as  described  in  the  testimony.  In  all 
this  there  is  not  a  circumstance  tending  to  prove  any  fraudulent 
intent  in  the  making  of  the  contract.  Within  two  weeks  there- 
after the  defendant  notified  the  plaintiff  that  he  had  sold  the 
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land  to  another  person.  Nothing  had  been  done  to  change  the 
plaintiff's  position  in  any  respect.  His  own  witness,  Groff,  tes- 
tified that  he  (plaintiff)  knew  of  the  sale  by  defendant  to  Eshle- 
man  before  he  assumed  to  sell  the  land  to  Groff.  The  mere  fact 
of  refusal  to  convey  is  no  evidence  of  fraud  and  there  is  nothing 
-else  in  the  case  to  show  any  fraud.  Hence  the  right  to  recover 
damages  for  the  loss  of  the  bargain  did  not  exist,  and  the  court 
was  in  error  in  submitting  the  question  to  the  jury.  We  sus- 
tain all  the  assignments  of  error  except  the  third  and  sixth. 
Judgment  reversed  and  new  venire  awarded. 


Zell,  Appellant,  v.  Dunkle  et  al.  

156         353 
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Bailment — Locatio  opeHi^Duty  qf  bailee.  ^21 8         498 

The  obligations  imposed  by  a  locatio  operis  and  capable  of  enforcement 

by  an  action  on  the  contract  are  as  follows :  (a)  To  do  the  work  which  is  the 


156         353 
35  80^4 
subject  of  the  undertaking ;  (W  to  do  it  within  the  time  agreed  on,  or  with-"   ^i^      3531 
in  what  may  be,  in  view  of  all  the  circumstances,  a  proper  time ;  (c)  to    I  38SCJ420| 
do  it  in  a  proper  manner ;  (d)  to  surrender  the  property  on  which  the 
labor  has  been  expended  on  payment  for  the  work  done. 

The  bailee  in  a  locatio  operis  also  subjects  himself  to  an  undertaking, 
implied  from  the  nature  of  the  express  contract  for  repairs,  to  do  what  in 
good  faith  and  common  fairness  ought  to  be  done  for  the  protection  of  his 
customer's  goods. 

Bemedles — Asmunpait — Trespass — Tort, 

If  the  goods  in  the  hands  of  the  bailee  under  a  locatio  operis  are  lost  by 
the  fraud,  or  by  the  willful  or  wanton  conduct  of  the  bailee,  the  bailor  has 
a  right  either  to  an  action  of  assumpsit  on  the  contract,  or  to  an  action  ex 
delicto  for  the  tort. 

Bailment — Measure  cf  care  to  he  observed  by  bailee. 
If  a  bailee  under  a  locatio  operis  stores  and  cares  for  his  customer's  goods 
in  the  same  manner  that  he  has  stored  and  cared  for  his  own,  and  a  com- 
mon disaster  destroys  both,  the  bailee  will  not  be  liable  for  the  loss,  in  the 
absence  of  clear  proof  of  the  omission  of  precautions  commonly  taken  by 
other  persons  in  the  same  or  similar  trade. 

Defendant,  who  was  engaged  in  the  business  of  repairing  boilers,  re- 
ceived plaintiff's  boiler  for  repairs,  and  stored  it  in  a  building  used  for  the 
storage  of  engines  and  boilers  belonging  to  defendant,  and  cared  for  in  the 
same  manner  that  his  own  propeily  of  the  same  kind  was  cared  for.  No 
watchman  was  employed  in  the  storage  building,  but  there  was  no  proof 
4hat  it  was  customary  to  employ  a  watchman  in  such  a  building  by  other 
Vol..  clvi — 23 


Digitized  by  VjOOQlC 


354  ZELL,  AppeUant,  v,  DUNKLE  et  al. 

Syllabus— Statement  of  Facts.  [156  Pa. 

persons  engaged  in  the  same  business.  The  storage  building  was  burned 
down  by  an  incendiary  fire,  and  plaintiff^s  boiler  was  injured.  Held,  that 
defendant  was  not  liable  for  the  loss. 

Argued  May  17, 1898.  Appeal,  No.  274,  Jan.  T.,  1893,  by 
plaintiff,  Aaron  Zell,  from  judgment  of  C.  P.  Lancaster  Co., 
August  T.,  1889,  No.  131,  entering  nonsuit  in  favor  of  defend- 
ants, S.  F.  Dunkle  et  al.,  trading  as  Star  Heating  Co.  Before 
Stbkrbtt,  C.  J.,  Green,  Williams,  Mitchell  and  Dean,  J  J. 

Appeal  by  defendants  from  judgment  of  justice  of  peace. 

Plaintiffs  statement  was  as  follows : 

^^  The  cause  of  action  is  based  and  founded  upon  damages 
sustained  by  plaintiff  at  the  hands  of  defendants.  Defendants 
had  left  with  them  by  plaintiff  or  his  servants,  at  their  place  of 
business  in  Mount  Joy,  a  steam  boiler  to  be  repaired  by  said 
defendants  (repairing  steam  boilers  being  part  of  their  business). 
Said  steam  boiler  was  left  with  defendants  about  the  latter  part 
of  the  month  of  April  or  beginning  of  the  month  of  May,. 
A.  D.  1889,  by  plaintiff,  or  his  hands  or  employees ;  Qaid  repairs 
were  to  be  done  and  completed  in  a  workmanlike  manner  by 
defendants  on  or  before  June  1,  A.  D.  1889,  and  ready  for  de- 
liver}'  to  plaintiff  on  or  before  that  time  at  defendants'  place  of 
business,  as  aforesaid.  That  said  defendants  neglected  and  re- 
fused to  make  said  repairs  as  aforesaid,  or  by  the  time  as  set 
forth  above,  although  plaintiff  offered  to  receive  and  take  said 
boiler  before,  at  and  immediately  after  June  1,  1889,  or  on  or 
about  that  time,  if  repaired  properly,  and  was  both  willing  and 
able  to  pay  defendants  for  the  repaii-s  or  value  thereof  when 
completed.  That  by  reason  of  the  negligence,  refusal  or  breach 
of  contract,  without  any  fault  on  the  part  of  plaintiff,  he  sus- 
tained damages  at  the  hands  of  said  defendants  ;  the  said  steam 
boiler  having  been  burned,  injured,  damaged  and  destroyed  at 
the  defendants'  place  in  Mount  Joy,  Pa.,  about  the  latter  part 
of  June  or  beginning  of  July,  A.  D.  1889,  and  is  of  little  or  no 
value  by  reason  thereof. 

''  Wherefore,  plaintiff  has  sustained  damages  in  the  sum  of 
one  hundred  dollars,  with  interest  since  the  time  of  said  injury.'* 

An  amendment  to  the  statement  was  filed  as  follows : 

''  That  defendants  or  their  employees  promised  and  agi'eed 
to  repair  said  boiler  for  said  plaintiff  at  their  place  of  business 
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as  aforesaid,  and  that  it  was  also  understood  and  agreed  that 
plaintiff  was  to  pay  defendants  for  the  same  as  much  as  it  was 
reasonably  worth  to  repair  the  same.  That  said  defendants, 
promised  and  agreed  that  said  repairs  were  to  be  completed^ 
and  the  said  boiler  was  to  be  delivered  as  completed  at  their 
place  of  business  as  aforesaid,  on  or  before  June  1, 1889,  which 
the  defendants  by  reason  of  their  negligence  and  breach  of  con- 
tract as  aforesaid  did  not  do,  although  plaintiff  was  willing  and 
offered  to  comply  with  his  part  of  said  agreement  on  or  before 
said  date.  That  said  repairs  were  agreed  by  defendants  to  be 
perfoi-med  within  a  reasonable  time,  and  never  were  done ;  and 
that  by  reason  of  their  negligence  and  breach  of  contract,  said 
boiler  was  destroyed  and  became  a  total  loss  to  plaintiff ;  and 
further,  plaintiff  claims  damages  in  the  sum  of  three  hundred 
dollars." 

Defendants'  plea  was  non  assumpserunt. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

The  court,  McMuLLm,  J.,  entered  a  compulsory  nonsuit  and 
subsequently  refused  to  take  it  off. 

Hrrors  assigned  were  (1,  2)  refusal  to  strike  off  nonsuit; 
(8)  in  holding  that  the  justice  of  the  peace  had  no  jurisdiction. 

B,  F.  Davis^  for  appellant. — Assumpsit  would  lie  for  the  loss : 
McCahan  v.  Hirat,  7  Watts,  175 ;  Todd  v.  Figley,  7  Watts,  542 ; 
Hunt  V.  Wynn,  6  Watts,  47 ;  Smith  v.  Seward,  3  Pa.  345 ; 
M'Call  V.  Forsyth,  4  W.  &  S.  179 ;  Reeside's  Ex'rs  v.  Reeside, 
49  Pa.  322. 

The  loss  by  fire  would  not  exonerate  defendants,  unless 
occasioned  by  the  act  of  God  or  inevitable  accident  not  attribu- 
table to  human  agency :  1  Addison  on  Contracts,  *496 ;  Mc- 
Arthur  v.  Scare,  21  Wend.  190 ;  Plaisted  v.  Nav.  Co.,  27  Me. 
182 ;  Graff  v.  Bloomer,  9  Pa.  114;  Pattison  v.  Wallace,  1  Stew. 
(Ala.)  48. 

The  onus  lies  upon  the  defendants  to  show  proper  care,  and 
th&t  there  was  no  negligence :  Whitesides  v.  Russell,  8  W.  & 
S-  44 ;  Shenk  v.  Phila.  Steam  Propeller  Co.,  60  Pa.  109,  And 
it  is  also  a  question  for  the  juiy :  Woodruff  v.  Painter  &  Eld- 
ridge,  150  Pa.  91 ;  Verner  v.  Sweitzer,  32  Pa.  208 ;  Brown  &  Co. 
V.  Baker,  15  W.  N.  60 ;  Wentworth  v.  MoDuffie,  48  N.  H.  406. 
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The  bailees  detained  the  goods  beyond  the  time  they  agreed 
to  deliver  them,  hence  are  liable  to  an  action. 

Assumpsit  or  trover  will  lie :  Redfield  on  Bailment,  478 ;  2 
Chitty  on  Pleading,  840 ;  Esher  v.  Flagler,  17  S.  &  R.  141 ; 
Lyon  V.  Chalker,  2  Watts,  14. 

J,  Hay  Brotmy  W.  U,  ffensel  with  him,  for  appellee. — The 
justice  had  no  jurisdiction :  Zell  v.  Arnold,  2  P.  &  W.  292 ; 
Grosky  v.  Wright,  2  Kulp,  415 ;  Douglass  v.  Davidson,  1  Phila. 
516. 

A  justice  has  no  jurisdiction  of  a  special  action  on  the  case 
for  negligence  in  the  performance  of  work ;  it  is  substantially 
a  tort,  though  a  tort  deducible  from  the  existence  of  a  contract: 
Mann  v.  Bower,  8  Watts,  179 ;  Henion  v.  Morton,  2  Ash.  150 ; 
Dormer  v.  Handwick,  1  Leg.  Ch.  293. 

Opinion  by  Mr.  Justice  Williams,  July  19, 1898  : 
In  the  spring  of  1889  the  plaintiff  purchased  at  public  sale 
an  engine  and  boiler.  The  boiler  was  out  of  repair  and  unfit 
for  use.  The  defendants  had  a  shop  at  Mount  Joy,  Lancaster 
county,  at  which  they  made  and  repaired  steam  boilers.  The 
plaintiff  sent  the  boiler  he  had  purchased  to  the  defen4ant*8 
shop  for  repairs  in  the  early  part  of  May.  They  engaged  to 
make  the  repairs  and  have  the  work  done  by  the  first  day  of 
June.  The  repaii*s  were  not  made  at  the  time  agreed  on,  and 
before  they  were  made,  viz.,  on  the  twenty-second  day  of  June, 
1889,  the  shop  was  destroyed  by  an  incendiary  fire,  and  the 
plaintiff's  boiler  was  so  injured  by  the  heat  as  to  be  rendered 
pmctically  worthless. 

This  action  was  brought  to  recover  the  value  of  the  boiler. 
At  the  trial,  the  learned  judge  of  the  court  below  entered  a 
compulsory  nonsuit,  for  the  reason  that  the  cause  of  action  was 
one  that  could  not  be  recovered  for  in  assumpsit.  This  ruling 
is  the  error  assigned.  The  contract  between  these  parties  was 
for  the  performance  of  certain  mechanical  labor  and  the  supply 
of  necessary  materials  therefor,  in  the  repair  of  the  boiler. 
This  kind  of  an  agreement  is  described  by  text  writers  as  loca- 
tio  operis.  The  subject  of  the  contract  is  labor,  to  be  expended 
by  the  workman  on  the  property  of  the  hirer,  for  an  agreed 
price,  or  upon  a  quantum  meruit.     The  possession  of  the  article 
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on  which  the  labor  is  to  be  expended  passes  to  the  workman 
for  the  purposes  of  the  contract.  Its  storage,  from  the  time 
the  article  is  received  until  the  work  upon  it  is  completed,  is  a 
necessary  incident  of  the  undertaking  of  the  workman.  The 
obligations  imposed  by  the  locatio  operis  and  capable  of  en- 
forcement by  an  action  on  the  contract  are  as  follows :  (a)  To 
do  the  work  which  is  the  subject  of  the  undertaking ;  (6)  to  do 
it  within  the  time  agreed  on,  or  within  what  may  be,  in  view 
of  all  the  circumstances,  a  proper  time ;  (c?)  to  do  it  in  a  proper 
manner ;  (d)  to  surrender  the  property  on  which  the  labor  has 
been  expended  on  payment  for  the  work  done. 

This  action  is  not  brought  to  enforce  either  of  these  obliga- 
tions, but,  as  is  stated  in  the  testimony  of  the  plaintifiF,  and  in 
the  declaration  on  file,  it  is  brought  to  recover  the  value  of  the 
boiler  destroyed  in  the  fire,  on  the  theory  that  the  defendant's 
negligence  caused  the  loss.  If  there  had  been  no  previous 
contract  relation  between  the  pailies,  damages  occasioned  by 
the  negligence  of  the  defendant  could  have  been  recovered 
only  in  an  action  on  the  case ;  but  the  fact  that  the  boiler  came 
into  the  possession  of  the  defendants  by  reason  of,  or  as  inciden- 
tal to,  the  contract  for  repairs  to  be  made  upon  it,  imposed  the 
duty  upon  the  defendants  to  exercise  ordinary  care  for  the 
safety  and  preservation  of  their  customer's  property.  By  re- 
ceiving the  boiler  into  their  possession  for  the  purpose  of  re- 
pairing, they  must  be  held  to  have  subjected  themselves  to  an 
undertaking,  implied  from  the  nature  of  the  express  contract 
for  repairs,  to  do  what  in  good  faith  and  common  fairness  ought 
to  be  done  for  the  protection  of  their  customer's  goods.  If 
they  have  failed  in  the  perfonnance  of  the  duty  imposed  by 
this  implied  undertaking,  an  action  of  assumpsit  will  lie.  At 
the  same  time  it  is  true  that  if  the  failure  involves  a  tort,  such 
as  the  willful  destruction  of  his  customer's  goods,  or  a  conver- 
sion of  them  to  his  own  use,  he  may  be  proceeded  against,  at 
the  election  of  his  customer,  for  the  tort  and  in  an  action  ex 
delicto.  In  Reeside's  Ex.  v.  Reeside,  49  Pa.  322,  it  was  held 
that  when  a  duty  arises  out  of  an  implied  undertaking  to  do  an 
act  requiring  skill  or  fidelity  an  action  of  assumpsit  will  lie  to 
enforce  the  duty,  or  an  action  on  the  case  for  the  tort,  involved 
in  the  breach  of  duty,  may  be  sustained.  The  liability  of  a 
carrier  is  analogous  to  that  of  the  mechanic  in  this  case.     His 
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undertaking  is  to  oarry  and  deliver  to  the  consignee.  If  he 
fails  to  deliver  the  article  he  is  liable  on  his  contract,  whether 
the  cause  of  his  failure  be  his  negligence,  his  fraud,  or  his 
crime,  for  his  contract  is  broken  in  either  case.  But  if  the  cause 
of  his  failure  be  his  own  fraud  or  felony,  he  may,  at  the  election 
of  his  customer,  be  proceeded  against  for  his  tort  in  any  appro- 
priate form  of  action  ex  delicto.  Hunt  v.  Wynn,  6  Watts,  47, 
is  among  the  cases  in  which  this  doctrine  has  been  laid  down. 
Upon  the  facts  of  this  case  we  think  assumpsit  was  a  proper 
form  of  action,  and  the  learned  judge  erred  in  entering  the  non- 
suit, for  the  reason  given  by  him  that  the  action  should  have 
been  an  action  of  trespass  on  the  case. 

But  was  the  plaintifiE  entitled  to  go  to  the  jury  upon  the 
case  made  by  him  ?  The  care  which  the  defendants  were,  un- 
der an  implied  undertaking,  to  exercise  for  the  safety  of  their 
customer's  goods,  was  ordinary  care  only.  If  the  article  be 
lost  by  theft,  fire,  or  otherwise,  notwithstanding  the  exercise 
of  ordinary  care,  the  loss  falls  on  the  owner  of  the  goods  and 
not  on  the  workman.  If  the  loss  be  due  to  the  want  of  ordi- 
nary care,  then  it  falls  on  the  workman  :  1  Bouv.  Inst.  §  1007. 
The  burden  of  showing  negligence  is  on  him  who  alleges  it. 
It  was  the  duty  of  the  plaintifiE  to  show,  affirmatively,  conduct 
on  the  part  of  the  defendants  that  amounted  to  a  breach  of  the 
implied  undeiiiaking  to  use  ordinary  care  for  the  safety  of  the 
boiler  left  with  them  for  repairs,  and  failing  in  this  the  court 
was  right  in  taking  the  case  from  the  jury.  The  evidence  show 
ed  that  the  boiler  was  stored  in  a  building  used  for  the  storage 
of  engines  and  boilei-s  belonging  to  the  defendants,  and  cared 
for  in  the  same  manner  that  their  own  property  of  the  same 
kind  was  cared  for.  The  efifect  of  this  evidence  was  not  to  prove, 
but  to  disprove  negligence.  The  only  item  of  evidence  from 
which  it  is  alleged  negligence  could  be  found  was  that  no  watch- 
man was  employed  at  the  storage  building  during  the  night  to 
protect  it  from  incendiary  fires.  Whether  this  was  required  by 
ordinary  care  did  not  appear.  There  was  no  proof  of  the  prac- 
tice of  other  persons  engaged  in  the  same  business ;  no  testi- 
mony by  machinists  or  other  iron  workers  that  ordinary  care 
required  that  such  buildings  and  such  articles  should  be  guard- 
ed at  night  by  a  private  watchman  to  protect  them  from  fire. 
It  is  very  plain  that  ordinary  diligence  or  care  is  that  measure 
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of  care  and  diligence  ordinarily  employed  in  a  given  business. 
What  measure  of  care  is  ordinarily  employed  is  a  question  to 
be  determined  from  the  evidence.  When  this  is  determined, 
the  next  question  is  whether  the  defendant  has  exercised  the 
proper  measure  of  care  in  the  case  under  consideration. 

If  he  has  not  done  what  is  usually  done  by  persons  follow- 
ing his  occupation,  for  the  safety  of  his  customer's  goods,  but 
has  neglected  precautions  commonly  made  use  of  for  that  pur- 
pose, then  he  may  justly  be  called  on  to  make  good  his  customer's 
loss.  But  if  he  has  stored  and  cared  for  his  customer's  goods 
in  the  same  manner  that  he  has  stored  and  cared  for  his  own, 
and  a  common  disaster  destroys  both,  it  ought  to  require  clear 
proof  of  the  omission  of  precautions  commonly  taken  by  other 
persons  in  the  same  or  similar  trades  to  justify  a  recovery. 

Upon  the  whole  case  as  it  stood  when  the  plaintiff  closed 
his  testimony,  there  was  not  such  evidence  before  the  court 
and  jury  as  to  justify  a  verdict  for  the  plaintiff,  and  for  this  - 
reason  the  nonsuit  was  properly  entered. 

The  judgment  was  right,  though  the  reason  was  wrong. 

The  judgment  is  affirmed. 


156         359' 
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Devers  v.  York  City,  Appellant. 

Conttruetion  qf  stattUe — Proviso— Act  of  May  23, 191^^— Municipal  officers 
— Change  of  salary. 

While  the  position  of  a  proviso  in  a  statute  has  a  great  and  sometimes 
controlling  influence  upon  the  extent  of  its  applicability,  yet  the  inference 
from  its  position  cannot  override  its  plain  general  intent. 

By  the  act  of  May  23,  1889,  art.  5,  §  3,  clause  13,  P.  L.  289,  cities  of  the 
third  class  were  empowered  '*  to  create  any  office  which  they  may  deem 
necessary  for  the  good  government  and  interests  of  the  city,  and  to  rege- 
late and  prescribe  the  powers,  duties  and  compensation  of  all  such  officers, 
in  accordance  with  this  act ;  but  no  ordinance  shall  be  passed  increasing 
or  diminishing  the  salary  or  compensation  of  any  officer  after  his  election 
or  appointment.*'  Held^  that  the  proviso  contained  in  the  latter  pait  of  the 
clause  applied  to  officers  elected,  as  well  as  those  appointed  under  ordi- 
nances :  Devers  v.  York  City,  160  Pa.  208. 

MunieipaXities—CiUes  of  third  class — City  assessor. 

A  city  of  the  third  class  cannot  change  the  salary  of  the  office  of  city 
assessor  after  the  election  or  during  the  incumbency  of  the  holder  of  the 
office. 
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Argued  May  17,  1893.  Appeal,  No.  391,  Jan.  T.,  1893,  by 
defendant,  from  judgment  of  C.  P.  York  Co.,  Aug.  T.,  1891, 
No.  56,  on  verdict  for  plaintifif,  James  Devers.  Before  Steb- 
KBTT,  C.  J.,  Gbben,  Williams,  Mitohbll  and  Dean,  J  J. 

Assumpsit  to  recover  salary  as  city  assessor. 

At  the  trial  it  appeared  that  plaintiff  was  elected  to  the  office 
of  city  assessor  of  the  city  of  York  in  February,  1890,  and  en- 
tered upon  the  performance  of  his  duties  on  the  first  Monday  of 
April,  1890.  There  was  in  force  at  that  time  an  ordinance,  ap- 
proved March  30, 1888,  fixing  the  compensation  of  his  office  at 
$3.00  per  day.  On  Oct.  14, 1890,  an  ordinance  was  approved 
fixing  the  compensation  of  the  office  at  $2.50  per  day,  the  total 
amount  in  one  year  not  to  exceed  $225. 

The  act  of  May  23, 1889,  clause  13,  §  3,  article  5,  P.  L.  289, 
is  as  follows : 

"  Section  3.  Ever}'  city  of  the  third  class  in  its  corporate  ca- 
pacity is  authorized  and  empowered  to  enact  ordinances  for  the 
following  purposes,  in  addition  to  the  other  powers  granted  by 
this  act :  .  .  .  . 

"  XIII.  To  create  any  office  which  they  may  deem  necessary 
for  the  government  and  interests  of  the  city,  and  to  regulate 
and  prescribe  the  powers,  duties  and  compensation  of  all  such 
officers,  in  accordance  with  this  act ;  but  no  ordinance  shall  be 
passed  increasing  or  diminishing  the  salary  or  compensation  of 
any  officer  after  his  election  or  appointment." 

Defendant's  points  were  among  others  as  follows : 

"[5.  The  ordinance  of  March  30,  1888,  is  not  the  proper 
measure  of  damages  in  this  case.  Answer :  This  point  is  not 
correct.     That  ordinance  is  the  proper  and  only  measure."]  [1] 

**  [  6.  If  the  jury  are  satisfied  that  the  plaintiff  consumed  more 
time  than  was  necessary  in  the  duties  of  his  office  by  reason  of 
incompetency,  this  will  be  good  ground  in  mitigation  of  dam- 
ages.    Answer :  This  point  is  not  correct."]  [6] 

Verdict  and  judgment  for  plaintiff  for  full  amount  claimed 
Defendant  appealed. 

Errors  assigned  were  (1,  6)  instructions,  quoting  them. 

Robert  F.  Gibson^  city  solicitor,  V.  K,  Keesey  with  him,  for 
appellant,  cited :  Whelen's  Ap.,  108  Pa.  197 ;  1  Dillon,  Mun. 
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Corp.,  4th  ed.  §  280 ;  Baldwin  v.  Phila.,  99  Pa.  170 ;  Lehigh 
Co.  V.  Meyer,  102  Pa.  479;  Endlich,  Int.  St.,  ed.  of  1888, 
§  186;  Ihmsen  v.  Nav.  Co.,  32  Pa.  156 ;  act  of  June  9,  1891, 
P.  L.  256 ;  Fellows  v.  Scranton,  1  Dist.  R.  554. 

Henry  C.  Niles^  W.  F.  Bay  Stewart  and  George  JS.  iV^^with 
him,  for  appellee,  cited :  Devers  v.  York  City,  150  Pa.  208. 

Opinion  by  Mb.  Justice  Mitchell,  July  19, 1893  : 
This  case  was  ruled  by  the  learned  judge  below  in  exact  ac- 
cordance with  our  decision  when  it  was  here  before  :  Devers  v. 
York,  150  Pa.  208.  One  of  the  plaintiff's  points  on  that  trial 
was,  that  "  the  ordinance  of  March  30, 1888  was  valid,  and  be- 
ing unrepealed  at  the  time  of  plaintiff's  election  as  one  of  the 
city's  assessors,  the  compensation  therein  fixed  at  three  dollars 
a  day  could  not  be  lawfully  increased  or  diminished  during  the 
term  for  which  he  was  elected,"  and  in  reveraing  the  judgment 
we  said  of  the  ordinance  that  "  it  fixed  the  appellant's  compen- 
sation, and  this  could  not  be  changed  during  his  term :  Act  of 
May  28, 1889,  art.  V.  sec.  3,  cl.  13,  P.  L.  289."  The  main 
contention  in  that  case  was  upon  the  validity  of  the  oi*dinance, 
and  the  present  point  therefore  was  not  elaborated,  but  it  was 
necessarily  considered  and  determined.  We  are  asked  now  to 
reconsider  and  decide  it  differently,  mainly  upon  argument 
drawn  from  the  form  of  the  clause,  and  its  position  in  a  long 
act.  We  see  no  sufficient  reason  why  we  should  do  so.  The 
proviso  refei's  in  terms  to  officers  elected  as  well  as  appointed 
under  ordinances,  and  presumably  is  of  general  application. 
That  view  of  it  is  in  accordance  with  the  policy  indicated  by 
the  constitution  as  to  the  compensation  of  public  officers,  and 
with  the  terms  of  much  of  the  legislation  upon  kindred  subjects. 
We  are  not  required  to  be  astute  in  making  a  departure  in  this 
one  class  of  officers  from  the  line  of  general  policy.  While  the 
position  of  a  proviso  in  a  statute,  has  a  great  and  sometimes 
conti-oUing  influence  upon  the  extent  of  its  applicability,  yet 
Uie  inference  from  its  position  cannot  override  its  plain  general 
intent. 

Judgment  affirmed. 
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Shaub,  Appellant,  v.  Lancaster  City. 

MwnicipaXitU^—IHBtfncHon  between  ordinance  and  reeoluUon. 

An  orcUnance  is  the  fonn  proper  for  dly  legislation,  and  requires  the 
concurrence  of  the  executive  head  of  the  municipal  government ;  while  an 
order  or  resolution  is  the  proper  form  for  such  acts  of  councils  as  are  tem- 
porary or  ministerial  in  character,  and  do  no  require  executive  i^proval. 

Resolutions— Lancaster  city^Act  qf  April  6,  1867. 

The  act  of  Apnl  5,  1867  P.  L.  788,  amending  the  charter  of  the  city  of 
Lancaster,  provides  :  ••  That  it  shall  not  be  necessary  for  any  order  or 
resolution  of  either  branch,  or  to  which  the  concurrence  of  both  branches 
of  the  council  may  be  required,  to  be  presented  to  the  mayor  for  his  ap- 
proval, but  the  same  shall  be  binding  for  all  purposes ;  the  councils  may 
transact  business  by  an  order  or  resolution ;  and  every  such  order  or  reso- 
lution shall  be  filed  in  the  archives  of  the  city,  and  shall  be  evidence  for 
the  purposes  therein  contained ."  Held,  that  the  act  did  not  authorize  legis- 
lation by  order  or  resolution,  but  merely  referred  to  such  current  business 
as  may  be  properly  done  by  order  or  resolution. 

Resolution  authorizing  offer  qf  reward — Incendiaries. 

A  resolution  of  city  councils  authorizing  the  mayor  to  offer  a  reward  for 
the  an*est  and  conviction  of  incendiaries,  is  only  binding  upon  the  city  for 
a  reasonable  time,  and  in  detei*mining  what  is  a  reasonable  time  the  reason 
or  necessity  for  the  passage  of  a  resolution  must  be  taken  into  account 

In  1874,  a  resolution  of  the  councils  of  the  city  of  Lancaster  authorized 
and  directed  the  mayor  to  oflfer  a  reward  for  the  arrest  and  conviction  of 
incendiaries.  In  obedience  to  this  resolution  the  mayor  at  once  issued  a 
proclamation  offering  a  reward.  A  succeeding  mayor  issued  a  similar 
proclamation  in  1879,  and  again  in  1881.  In  1891,  plaintiff  procured  the 
arrest  of  an  incendiary,  and  brought  suit  against  the  city  for  the  reward. 
Held,  that  he  could  not  recover,  as  the  expiration  of  seventeen  years  from 
the  resolution  of  council,  and  ten  years  from  the  last  proclamation  under 
it,  was  not  a  reasonable  time. 

It  seems  that  such  a  resolution  ought  not  to  be  acted  upon,  except  by  the 
mayor  to  whom  the  order  is  dii*ected,  nor  ought  its  terms  to  bind  the  city 
ordinarily  beyond  the  term  of  such  officer. 

Argued  May  18,  1893.  Appeal,  No.  42,  July  T.,  1893,  by 
plaintiff,  Jacob  C.  Shaub,  from  order  of  C.  P.  Lancaster  Co,, 
Aug.  T.,  1891,  No.  3,  entering  judgment  of  nonsuit  Before 
Sterrett,  C.  J.,  Green,  Williams,  Mitchell  and  Dean,  J  J. 

At  the  trial  before  Livingston,  P.  J.,  it  appeared  that  on 
Feb.  4,  1874,  the  select  and  common  councils  of  the  city  of 
Lancaster  passed  the  following  resolution : 
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^^  Sec.  2.  That  the  mayor  be  and  is  hereby  authorized  and 
directed  to  offer  a  reward  of  five  hundred  dollars  for  the  arrest 
and  conviction  of  any  party  or  parties  setting  fire  to  buildings 
of  any  description  within  the  limits  of  the  city,  and  all  other 
resolutions  in  conflict  herewith  are  hereby  repealed." 

In  accordance  with  the  provisions  of  the  ordinance,  and  im- 
mediately after  its  passage,  on  Feb.  16, 1874,  W.  D.  Stauffer, 
who  was  then  mayor  of  the  city  of  Lancaster,  published  a  notice 
in  the  public  newspapers  of  the  city,  offering  a  general  reward 
for  the  detection  and  conviction  of  incendiaries.  In  1879,  John 
T.  McGonigle,  who  was  then  mayor  of  the  city,  also  published 
a  similar  notice,  and  on  April  15, 1881,  he  again  caused  to  be 
inserted  in  the  ^^  Lancaster  Examiner  "  the  following : 

"$500  Reward. 
"  By  virtue  of  the  authority  given  me  by  the  resolution  of 
council  of  February  4,  1874,  I  hereby  offer  a  reward  of  five 
hundred  dollars  for  the  arrest  and  conviction  of  any  party  or 
parties  who  have  set  fire  to  any  of  the  buildings  burnt  by  in- 
cendiary fire  within  the  last  year.  And  the  same  reward  will 
be  paid  for  the  arrest  and  conviction  of  any  pei'son  who  may 
set  fire  to  any  building  in  the  future. 

"  John  T.  McGonigle,  Mayor." 

On  or  about  March  5  or  6, 1891,  there  was  an  incendiary  fire 
at  the  carriage  works  of  John  Feagley,  within  the  limits  of  the 
city  of  Lancaster,  and,  at  the  instance  of  plaintiff,  one  George 
Luckenbach  was  arrested  and  convicted  of  the  crime,  and  sen- 
tenced to  the  Huntingdon  Reformatory.  The  plaintiff  there- 
upon demanded  the  reward  from  the  city  authorities,  and,  upon 
their  refusal  to  pay  the  same,  brought  this  suit.  The  court 
entered  a  compulsory  nonsuit  and  subsequently  refused  to  take 
it  off. 

.Error  assigned  was  (2)  refusal  to  take  off  nonsuit. 

Chas.L  Landis  and  JET.  M.  Houser^  for  appellant,  cited:  Act 
of  April  5,  1867,  P.  L.  783 ;  act  of  March  20, 1818,  P.  L.  207  ; 
York  Borough  v.  Forscht,  23  Pa.  891 ;  Rinehart  v.  Lancaster 
City,  18  W.  N.  364. 

Wm.  JR.  Brinton  and  John  E,  Snyder^  for  appellee,  cited :  17 
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A.  &  E.  Enc.  L.,  p.  285;  Kepner  v.  Com.,  40  Pa.  124;  Fuller 
V.  Scranton,  18  W.  N.  18 ;  Loring  v.  Boston,  7  Mete.  409 ;  Love- 
land  V.  Detroit,  41  Mich."  367 ;  Gale  v.  S.  Berwick,  51  Me.  174; 
Hanger  v.  Des  Moines,  52  Iowa,  193 ;  Patton  v.  Stephens,  14 
Bush  (Ky.)  324;  Murphy  v.  Jacksonville,  18  Fla.  318 ;  Grant 
V.  Bradford,  72  Ind.  455. 

Opinion  by  Mb.  Justice  Williams,  July  19, 1893 : 
This  action  was  brought  to  recover  a  reward  of  five  hundred 
dollai-s  from  the  city  of  Lancaster.  The  court  below  held  that 
the  plaintiff  was  not  entitled  to  recover,  and  entered  a  compul- 
sory nonsuit.  The  question  raised  by  the  appeal  to  this  court 
is  over  the  liability  of  the  city.  The  liability  asserted  is  under 
a  resolution  adopted  in  February,  A.  D.  1874,  by  the  select  and 
common  council,  authorizing  and  directing  the  mayor  of  the 
city  to  offer  a  reward  of  five  hundred  dollars  for  the  arrest  and 
conviction  of  any  person  setting  incendiary  fires  within  the 
limits  of  the  city.  In  obedience  to  this  resolution,  the  mayor 
at  once  issued  a  proclamation  offering  the  reward  which  the 
resolution  authorized  and  directed.  A  succeeding  mayor  issued 
a  similar  proclamation  in  1879.  Another  was  issued  in  1881, 
both  of  which  recited  the  resolution  of  1874.  Ten  years  after 
the  last  proclamation,  in  March,  1891,  an  incendiary  fire  occur- 
red in  the  city  of  Lancaster.  The  plaintiff  caused  the  arrest  and 
conviction  of  the  incendiary.  He  then  applied  to  the  city  au- 
thorities for  the  reward  offered  under  the  resolution  of  1874. 
Payment  was  refused,  and  this  action  followed. 

Upon  these  facts  ought  the  case  to  have  gone  to  the  jury  ? 
This  depends  upon  the  nature  and  effect  of  the  resolution  and 
the  proclamation  authorized  by  it.  The  resolution  was  not 
presented  to  the  mayor  for  his  approval.  It  was  not  an  ordi- 
nance or  law  of  the  city  in  form,  but  an  order  or  direction  to 
another  department  of  the  city  government  to  perform  an  act 
deemed  necessary  by  councils  at  the  time,  in  view  of  circum- 
stances then  existing.  Such  directions  are  ordinarily  tempo- 
rary in  character  and  effect,  and  cease  to  be  operative  with  the 
emergency  or  condition  that  gave  rise  to  them.  The  plaintiff 
contends  that  the  form  of  the  action  is  in  this  case  immaterial, 
and  that  the  resolution  is  binding  upon  the  city  until  it  is  re- 
scinded or  annulled,  by  reason  of  the  act  of  1867.     This  was 
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an  act  amending  the  city  charter,  and  contained  the  following 
provision  :  "  That  it  shall  not  be  necessary  for  any  order  or  res- 
olution of  either  branch,  or  to  which  the  concurrence  of  both 
branches  of  the  council  may  be  required,  to  be  presented  to  the 
mayor  for  his  approval,  but  the  same  shall  be  binding  for  all 
purposes ;  the  councils  may  transact  business  by  an  order  or 
resolution,  and  every  such  order  or  resolution  shall  be  filed  in 
the  archives  of  the  city,  and  shall  be  evidence  for  the  purposes 
therein  contained."  This  does  not  authorize  legislation  by 
order  or  resolution,  or  extend  the  range  of  subjects  to  which 
such  action  is  applicable.  It  merely  resolves  a  doubt  as  to  the 
validity  of  orders  made  by  the  councils  in  cases  proper  for  such 
action,  by  an  express  declaration  that  such  orders  need  not  be 
presented  to  the  mayor  for  his  approval.  The  statute  does  not 
therefore  settle  our  question  because  it  does  not  change  the  gen- 
eral distribution  of  powers  in  the  city  government,  or  authorize 
legislation  without  reference  to  the  mayor's  approval.  On  the 
other  hand  it  seems  to  recognize  and  follow  the  distinction  be- 
tween an  ordinance  or  law  of  the  city,  and  an  order  of  the  coun- 
cils, and  to  relate  only  to  the  latter.  This  distinction  is  well 
stated  in  the  American  and  English  Encyclopedia  of  Law, 
vol.  17,  p.  235:  "An  ordinance  prescribes  a  permanent  rule 
of  conduct  or  government.  A  resolution  is  of  a  tempomry 
character."  An  ordinance  is  the  form  proper  for  the  city  leg- 
islation and  requires  the  concurrence  of  the  executive  head  of 
the  municipal  government.  An  order  or  resolution  is  the  form 
proper  for  such  acts  of  councils  as  are  temporary  or  ministerial 
in  character,  and  do  not  require  executive  approval.  The  act 
of  1867  recognizes,  as  we  have  said,  the  distinction,  and  relieves 
us  of  all  doubt  about  the  validity  of  orders  and  resolutions, 
whether  such  as  may  be  adopted  by  either  branch  alone,  or 
such  as  require  concurrent  action  by  both  branches,  but  leaves 
the  functions  of  the  mayor  wholly  untouched,  so  far  as  the  leg- 
islation of  the  city  is  concerned. 

If  this  could  be  doubtful  upon  the  provision  we  have  quoted, 
any  possible  doubt  is  removed  by  the  explanatory  clause  which 
follows,  which  states  the  object  of  the  provision  to  be  to  en- 
able councils  "to  transact  business  by  an  order  or  resolution." 
The  **  business  "  referred  to  is  evidently  such  current  business 
as  may  properly  be  done  by  order  or  resolution,  and  requires, 
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as  ministerial  acts  uniformly  do,  unity  of  action.  There  is  a 
sense  in  which  all  acts  of  council  may  be  said  to  be  laws,  or  to 
have  the  force  of  law,  regardless  of  the  form  in  which  they  may 
be  cast.  This  was  said  in  substance  in  Kepner  v.  The  Com- 
monwealth, 40  Pa.  124.  Such  acts  bind  the  city.  But  there 
is  a  well  marked  distinction  between  acts  that  are  legislative 
and  that  lay  down  a  rule  of  action  for  the  citizen  or  the  city, 
and  acts  that  relate  to  the  daily  administration  of  municipal 
affairs.  The  latter  may  well  be  described  as  "  business  "  to  be 
transacted  by  councils,  and  may  be  properly  left  to  them  to  dis- 
pose of  by  "  order  or  resolution."  Now  the  resolution  of  1874 
was  adopted  by  councils  under  the  authority  of  the  act  of  1867, 
and  it  was  in  effect  an  order  directed  to  the  mayor  requiring 
him,  as  the  executive  head  of  the  city  government,  to  offer  a 
reward  for  the  arrest  and  conviction  of  any  person  setting  in- 
cendiary fires  in  the  city.  The  mayor  obeyed  the  "  order  or 
resolution  "  of  councils,  and  offered  the  reward.  It  is  evident 
that  it  was  offered  in  view  of  a  present  emergency  and  to  stim- 
ulate activity  in  relieving  the  city  from  it  When  this  should 
be  accomplished  the  purpose  of  the  resolution  would  be  met 
The  plaintiff  however  contends  that  the  resolution  became  in 
effect  a  law  binding  the  city  until  its  repeal,  and  that  as  it  had 
not  been  repealed  in  1891  he  has  a  valid  claim  on  the  city  for 
the  reward. 

We  are  to  inquire  therefore,  how  long  shall  the  city  be  bound 
by  the  resolution  of  1874,  and  the  proclamation  issued  under 
it?  If  the  plaintiff's  position  is  correct,  then  we  have  a  law 
passed  with  binding  effect,  without  the  concurrence  of  the 
mayor.  The  act  of  1867  does  not  authorize  or  contemplate 
such  a  result,  and  it  would  be  in  contravention  of  the  city 
charter,  and  the  general  scheme  of  the  city  government. 

We  must  regard  the  resolution  of  1874,  therefore,  as  an  ac 
done  in  the  transaction  of  the  "  business  "  of  the  city  that  was 
not  intended  to  bind  the  city  longer  than  the  condition  which 
suggested  its  adoption  should  continue. 

The  property  of  citizens  and  the  welfare  of  the  city  were  in 
danger  from  incendiary  fires.  The  ordinary  machinery  for  the 
detection  and  conviction  of  criminals  seemed  to  be  inadequate 
to  meet  the  necessities  of  the  situation.  Additional  and  extra- 
ordinary methods  were  thought  necessary,  and  to  secure  these 
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a  reward  was  offered  to  any  person,  officer  or  private  citizen, 
who  should  detect,  and  procure  the  conviction  of,  an  incendiary. 
This  was  intended  as  a  remedy  for  an  existing  evil,  and  when 
its  purpose  was  accomplished  it  became  functus  officio.  It  was 
not  a  permanent  law  of  the  municipality,  but  a  temporary  order 
to  meet  a  temporary  necessity.  For  the  purpose  in  view,  it 
bound  the  city  as  fully  as  a  formal  ordinance  could  have  done, 
but  that  purpose  was  temporary,  and  embraced  a  then  existing 
state  of  things  which  the  order  was  intended  to  aid  in  remov- 
ing. When  its  work  was  done  it  required  no  formal  repeal 
or  rescission  to  terminate  its  operation.  It  expired.  When  a 
new  emergency  arose  a  new  remedy  could  be  devised  and  ap- 
plied, and  this  toties  quoties.  For  a  reasonable  time  to  accom- 
plish its  orig^al  purpose  it  must  be  binding.  Beyond  such 
reasonable  time  it  cannot  be.  It  is  difficult  to  lay  down  a  rule 
that  shall  be  more  definite  or  precise  than  this,  and  each  case 
must  stand  on  its  own  circumstances.  Ordinarily  such  a  reso- 
lution ought  not  to  be  acted  upon,  except  by  the  mayor  to  whom 
the  order  is  directed,  nor  ought  its  terms  to  bind  the  city  beyond 
the  term  of  such  officer ;  but  the  only  general  rule  that  it  is 
safe  to  lay  down  is  that  the  terms  of  the  proclamation  cease  to 
bind  the  city  after  the  lapse  of  a  reasonable  time ;  and  in  de- 
termining what  is  a  reasonable  time  the  reason  or  necessity  for 
the  action  must  be  taken  into  account 

In  this  case  seventeen  years  had  elapsed  from  the  date  of  the 
resolution  of  councils,  and  ten  years,  counting  from  the  last 
proclamation  made  under  it.  This  is  not  a  reasonable  time, 
and  the  city  cannot  be  required  to  pay  the  rewards  upon  the 
evidence  as  it  stood  when  the  nonsuit  was  entered.  The 
learned  judge  of  the  court  below  was  right  in  enteiing  the  com- 
pulsory nonsuit  and  the  judgment  is  affirmed. 
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'JM.  m  Alexander's  Estate.     lightner's  Appeal. 

[Marked  to  be  reported.] 

Guardian  and  ward — Release — Judgment — Estoppel 
Where  a  ward,  after  coming  of  age,  makes  a  settlement  with  his  guar- 
dian without  the  intenrention  of  the  court,  receives  the  amount  agreed  to 
be  coming  to  him,  and  gives  a  release  or  acquittance  to  the  guardian,  he 
cannot  afterwards  compel  the  guardian  to  account,  without  pointing  out 
some  mistake  or  other  error  in  the  settlement,  or  showing  that  fraud  had 
been  practiced  on  him  by  his  guardian  whereby  he  has  been  prejudiced. 

A  guardian  invested,  in  good  faith  and  with  proper  care,  the  funds  of 
his  wards  in  a  judgment.  When  the  wards  became  of  age  they  executed  a 
release  to  the  guardian,  in  proper  form,  and  with  full  knowledge  of  all 
the  facts  relating  to  their  estate.  The  debtor  then  paid  to  them  the  inter- 
est on  their  respective  proportions  of  the  judgment.  No  formal  transfer 
was  made  on  the  docket  to  the  wards  of  their  respective  portions  of  the 
judgment.  Four  years  after  the  settlement  with  the  guardian,  and  after 
the  guardian*s  death,  the  wards  cited  his  administrator  to  account.  Held, 
that  they  were  bound  by  the  release  and  were  not  entitled  to  an  account. 

Argued  May  18,  1893.  Appeal,  No.  468,  Jan.  T.,  1898,  by 
James  H.  Lightner,  administrator  c.  t.  a.  of  Newton  Lightner, 
deceased,  guardian,  from  decree  of  O.  C.  Lancaster  Co.,  distrib- 
uting estate  of  James  K.  Alexander,  deceased.  Before  Stbb- 
RETT,  C.  J.,  Green,  Williams,  Mitchell,  Dean  and  Thomp- 
son, JJ. 

Exceptions  to  report  of  auditor  on  exceptions  to  guardian's 
account. 

The  account  was  referred  to  Charles  R.  lUine,  Esq.,  as  au- 
ditor, who  reported  the  facts  as  stated  in  the  opinion  of  the  Su- 
preme Court. 

Exceptions  to  the  auditor's  first  report  were  sustained  by  the 
court  in  an  opinion  in  part  as  follows,  by  McMullen,  J. : 

"  [At  the  time  the  guardian  loaned  the  $4,200  realized  from 
the  sale  of  his  wards'  real  estate  to  James  M.  Hopkins  and  took 
his  judgment  bond  for  that  amount,  there  were  already  two 
judgments  against  Hopkins,  held  by  Jacob  Thome,  one  for 
$5,200,  the  other  for  $10,000 ;  the  first  originally  entered  in 
1856,  the  other  in  1859.  The  latter  was  revived  in  1888  (Oc- 
tober 20)  for  $15,075.50,  and  again  in  1888  (September  25)  for 
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$18,800,  being  for  original  principal  and  accrued  interest.]  [5] 
The  interest  was  also  allowed  to  accumulate  on  the  $4^200 
judgment,  and  we  find  by  Lightner's  memoranda  that  on  April  1, 
1885,  the  arrearages  due  on  the  wards'  two  thirds  of  this  judg- 
ment were  $1,420.  On  that  day  eighteen  acres  and  one  hundred 
and  fourteen  perches  of  land  were  sold  by  James  M.  Hopkins 
to  Henry  Shaub  for  $1,000,  and  were  released  from  the  lien  of 
this  judgment.  This  purchase  money,  with  a  bill  for  $368  for 
maintenance  of  the  wards,  and  part  of  a  legacy  coming  to  Hop- 
kins at  that  time,  were  appropriated  by  Lightner  to  pay  this 
interest.  Lightner  then  prepared  his  account  or  statement, 
and  shortly  afterwards  had  a  settlement  with  the  wards,  in 
which  portions  of  this  judgment  were  stated  as  forming  part  of 
the  amount  paid  over  to  them,  and  these  portions  constitute 
the  items  for  which  credit  is  asked  in  the  account.  As  before 
stated,  no  transfers  to  the  wards  were  ever  executed.  Lightner 
continued  to  hold  and  control  the  whole  of  the  judgment,  as 
he  l^ad  done  before — had  it  revived  in  his  name  as  guardian, 
and,  on  April  1, 1888,  released  sixty-seven  acres  and  one  hun- 
dred and  forty-five  perches  of  land  from  its  lien.  These  acts 
are  entirely  inconsistent  with  any  theory  of  joint  ownership  by 
Lightner  and  the  wards ;  the  latter  had  no  authority  or  control 
over  it  whatever,  and  it  does  not  appear  that  they  were  ever 
consulted  in  reference  to  it,  or  ever  informed  of  any  action 
on  the  part  of  Lightner  in  reference  to  it. 

"  It  is  true  they  agreed  to  accept  these  several  portions  at 
the  time  of  the  settlement  in  1885.  They  were  then  young 
men— one  a  minor,  one  barely  of  age,  and  one  a  few  years  over 
his  majority.  They  do  not  appear  to  have  had  any  counsel  or 
advice  except  that  of  the  guardian  himself,  in  whom,  as  an 
honored  member  of  the  Lancaster  bar,  as  well  as  a  near  rela- 
tion, they  may  be  presumed  to  have  had  the  greatest  confi- 
dence. The  judgment  was  a  lien  against  the  extensive  real 
estate  of  their  grandfather,  and  to  their  inexperienced  minds 
doubtless  appeared  to  be  the  best  possible  security.  [Was  it 
explained  to  them  that  prior  to  this  judgment  were  two  others 
amounting  originally  to  the  sum  of  $15,200,  which,  by  accumu- 
lation of  unpaid  interest,  then,  had  increased  to  upwards  of 
twenty-two  thousand  dollars ;  and  that  on  the  very  judgment 
which  they  were  asked  to  take  there  had  accumulated  upwards  of 
Vol.  clvi — -24 
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#1,400  of  interest,  which  had  a  very  short  time  before  been  paid, 
with  proceeds  of  part  of  the  very  land  on  which  it  was  secur- 
ed ?]  [5]  Without  such  explanation  a  settlement  of  this  charac- 
ter would  be  open  to  serious  question,  even  if  consummated 
by  actual  transfer. 

"  Here  there  was  no  delivery,  the  judgment  remained  entirely 
and  absolutely  under  the  control  of  Newton  Lightner.  [The 
prior  judgments  continued  to  grow  larger  in  amount  while  the 
land  not  only  depreciated  in  value,  but  more  of  it  was  subse- 
quently released  from  the  lien  of  the  judgment,  and  the  wards 
were  powerless  to  interfere.  Under  these  circumstances  we 
think  they  ought  not  to  be  bound  by  the  settlement  of  1886, 
so  far  as  these  unassigned  portions  of  this  judgment  are  con- 
cerned,] [5]  and  so  far  exceptions  second  and  third,  filed  on 
behalf  of  the  wards,  are  sustained,  and  the  estate  of  the  guardian 
is  surcharged  with  the  amount  of  these  items  of  credit." 

The  report  was  referred  back  to  the  auditor,  who  reported  a 
decree  in  accordance  with  the  opinion  of  the  court.  Exceptions 
to  the  auditor's  second  report  were  dismissed. 

Errors  assiffned  were  (1-3)  dismissal  of  exceptions,  quoting 
them ;  (4)  in  dismissing  all  the  exceptions ;  (5)  portion  of 
opinion  in  brackets,  quoting  it. 

George  A.  Laney  for  appellant. — Receiving  interest  on  the 
exact  portions  of  the  judgment,  mentioned  in  the  release  signed 
by  the  wards,  for  over  four  years,  was  an  act  of  ownership  which 
estops  them  from  attempting  to  collect  this  amount  again  from 
their  guardian's  estate  after  his  death.  The  onus  probandi  of 
showing  any  fraud  or  error  is  on  them.  In  the  absence  of  fraud 
or  concealment  the  release  of  the  wards  must  stand :  Gi*ess's 
Ap.,  14  Pa.  468 ;  Rouch's  Est.,  2  Pearson,  480. 

An  infant's  admissions  are  receivable  even  in  criminal  cases, 
the  infant  being  regarded  as  competent  to  confess  the  truth  in 
fact,  though  he  may  lack  sufBcient  discretion  to  make  a  valid 
contract:  2  Whart.  Ev.  §  1124;  2  Gr.  Ev.  §  368. 

Before  these  wards  can  escape  from  the  bar  of  their  release, 
it  is  necessary  for  them  to  make  specific  charges  of  fraud,  and 
sustain  them  by  clear  proof:  Cummins  v.  Hurlbutt,  92  Pa.  166  ; 
R.  R.  V.  Shay,  82  Pa.  198 ;  Marr's  Ap.,  78  Pa.  66 ;  Marten's 
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Ap.,  13  W.  N.  289;  Greenfield's  Est.,  24  Pa.  232;  Waller's 
Ap.,  103  Pa.  597  ;  Roth's  Est.,  150  Pa.  261. 

An  examination  of  his  account  will  show  that  he  managed 
their  estate  with  prudence  and  care,  and  charged  no  commis^ 
sions  for  his  trouble ;  the  settlement  he  made  with  them  was 
full,  fair  and  honest,  and  they  are  now  estopped  from  calling  it 
in  question :  Lewis  v.  Browning,  111  Pa.  504 ;  Stryker's  Est., 
17  W.  N.  13;  Hawkins'  Ap.,  32  Pa.  263;  Marr's  Ap.,  78  Pa. 
66 ;  Fahnestock's  Ap.,  104  Pa.  46 ;  Eyster's  Ap.,  16  Pa.  376. 

Laches  and  neglect  are  always  discountenanced:  Mellish's 
Est.,  1  Pars.  482 ;  Wilkinson's  Est.,  1  Pars.  177 ;  McCartin  v. 
Traphagen,  11  Atl.  R.  156. 

Wm.  Aug.  AUee  for  appellee. — The  judgment  was  worthless, 
rendered  so  by  the  neglect  of  the  guardian  in  allowing  prior 
judgments  to  be  increased  at  the  times  of  revival  by  adding  the 
interest  to  them  until  their  aggregate  was  more  than  the  value 
of  the  whole  estate  of  the  defendant  in  the  judgments.  Not  a 
cent  of  principal  was  ever  paid  on  them,  and  not  a  cent  of  in- 
terest except  the  proceeds  of  lands,  bound  by  the  judgments, 
sold,  and  the  purchase  money  applied  to  reduction  of  accruing 
interest. 

In  all  private  settlements  between  guardian  and  ward,  the 
guardian  is  held  to  uberrima  fides.  He  should  show  that  his 
ward  was  fully  acquainted  with  the  facts  of  the  case :  Musser 
v.  OUver,  21  Pa.  362 ;  Kinter's  Ap.,  62  Pa.  318. 

Opinion  by  Mb.  Justice  Thompson,  July  19, 1893: 
In  1867  Newton  Lightner  became  the  guardian  of  Mary, 
Howard,  Percy  and  James,  minor  children  of  James  K.  Alex- 
ander, deceased.  As  such  guardian  he  received  $4,200,  the 
purchase  money  of  certain  real  estate  belonging  to  the  estate 
of  James  K.  Alexander,  deceased.  Of  this  sum  $1,400  was  the 
interest  of  the  widow,  and  the  remaining  $2,800  belonged  to 
his  wards.  The  entire  sum  was  invested  by  the  guardian  in  a 
judgment  against  James  H.  Hopkins,  the  father  of  Mrs.  James  K. 
Alexander.  This  judgment  has  been  regularly  revived  up  to 
the  present  time.  Upon  the  judgment  bond  was  noted  that 
one  third  of  it  belonged  to  Mrs.  Alexander,  the  interest  to  be 
paid  to  her  for  life,  and  upon  her  death  the  principal  to  be  paid 
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to  her  children,  and  two  thirds  to  the  guardian  of  the  minor  chil- 
dren of  James  K.  Alexander,  deceased.  In  April,  1885,  the 
guardian  submitted  to  his  wards  an  account  of  his  receipts  and 
expenditures,  and  on  May  1,  1885,  Percy  Alexander  and  his 
mother,  Mi-s.  Alexander,  certified  that  they  had  examined  it  and 
found  it  to  be  correct.  In  July,  1885,  when  all  of  the  wards 
except  James  were  of  age,  he  made  a  settlement  with  them, 
and  they  executed  a  full  release  from  all  claims  and  demands 
against  him.  In  this  they  acknowledge  that  they  have  received 
their  respective  shares,  they  have  examined  the  account,  and 
have  foimd  it  to  be  correct.  In  this  settlement  they  receipted 
for  their  respective  interests  in  this  judgment  against  Hopkins. 
Subsequently  Hopkins,  the  debtor,  paid  to  Howard  the  interest 
on  his  proportion  of  it,  and  Percy  the  interest  on  his  proportion, 
both  up  to  April  1,  1889.  The  guardian  having  died  in  No- 
vember, 1889,  the  appellant  was  appointed  administrator  c.  t.  a. 
In  July,  1890,  Howard  and  Percy  filed  a  petition  for  a  citation 
upon  the  administi-ator  to  file  an  account.  He  accordingly 
filed  his  account  January  2,  1891,  and  claimed  credit  for  the 
guardian  for  the  respective  amounts  of  these  wards'  interests 
in  the  Hopkins  judgment,  and  for  a  counsel  fee  of  $150.  The 
auditor  allowed  the  counsel  fee  and  those  credits  as  to  the 
wards  that  were  of  age  when  the  release  was  executed,  and 
disallowed  any  as  to  the  ward  who  was  not  of  age  at  the  time. 
The  court  sustained  the  exception  of  the  wards,  overruled  the 
finding  of  the  auditor,  and  directed  him  to  surcharge  the  ac- 
countant with  the  amountij  of  these  wards'  interests  in  the  judg- 
ment and  $100  of  the  counsel  fee.  This  was  done  in  an  amended 
report,  and  it  is  assigned  for  en*or. 

The  guardian  was  the  uncle  of  the  wards,  and  appears  to  have 
been  actuated  by  a  kind  interest  in  them  and  ar  desire  to  serve 
them.  From  the  time  of  his  settlement  with  them  in  1885  up 
to  the  time  of  his  death,  no  question  appears  to  have  been  rais- 
ed either  as  to  the  propriety  or  correctness  of  his  actions  as 
guardian.  The  letters  written  in  1887, 1888  and  1889  by  Percy 
and  James  establish  this  conclusion,  and  clearly  indicate  that 
his  action  in  regard  to  the  Hopkins  judgment  was  unquestioned 
by  them.  They  in  addition  received  from  Hopkins  interest  on 
their  respective  portions  of  this  judgment. 

The  auditor  finds  *'  that  while  no  actual  transfer  appears  in 


Digitized  by  VjOOQlC 


ALEXANDER'S  ESTATE.     LIGHTNER'S  APPEAL.    373 

1893.]  Opinion  of  the  Court. 

the  prothonotary's  docket  by  Newton  Lightner  to  these  wards 
of  said  respective  portions  of  this  judgment,  yet  the  fact  is  that 
James  M.  Hopkins,  the  debtor  in  this  judgment,  had  paid  to 
Howard  Alexander  the  interest  on  $158.21  thereof  up  to  April  1, 
1889,  the  exact  amount  specified  by  Newton  Lightner  in  said 
release  to  be  Howard's  portion  thereof,  and  he  paid  to  Percy 
Alexander  the  interest  on  $648.45  thereof,  up  to  April,  1889, 
the  exact  amount  specified  by  Newton  Lightner  in  said  release 
to  be  Percy's  poi-tion  thereof,  and  he  paid  to  James  H.  Alex- 
ander the  interest  on  $243.90  thereof  up  to  April  1,  1889,  the 
exact  amount  specified  in  said  release  to  be  James's  portion 
thereof."  Howard  in  his  receipt  for  interest  recites  "  that  it  is 
on  $168  his  portion  of  the  judgment."  In  making  the  invest- 
ment in  this  judgment  no  fraud  is  alleged  or  shown.  It  seems 
to  have  been  regarded  as  judicious,  both  by  the  widow  as  well 
as  by  the  guardian.  In  fact  the  auditor  finds  "  as  to  the  judg- 
ment not  being  good  by  reason  of  prior  liens,  there  is  no  evi- 
dence offered  to  show  the  value  of  the  property,  or  that  it  would 
not  bring  enough  to  satisfy  this  lien  in  full,  and  no  attempt  has 
been  made  to  collect  it."  When  the  wards,  three  of  them  be- 
ing of  age,  executed  the  release,  there  is  no  evidence  that  the 
guardian  concealed  any  fact  or  made  any  misrepresentations. 
He  acted  in  the  transaction  in  entire  good  faith,  and  the  audit- 
or finds  "  the  release  is  suflBcient  in  form  and  clearly  sets  out 
the  manner  of  payment,  and  there  is  no  evidence  that  these 
wards  were  not  fuUy  made  acquainted  with  its  contents." 
They  in  fact  recognized  his  good  faith  by  remaining  silent  for 
four  years,  by  accepting  their  proportions  of  this  judgment,  and 
by  receiving  from  the  debtor  interest  on  the  same  for  several 
years.  Having  made  this  settlement,  executed  the  release,  re- 
ceived interest,  and  having  remained  silent  and  acquiesced  in 
them  for  years,  these  wards,  without  allegations  or  proof  of 
fraud  or  mistake,  cannot  be  permitted  to  set  them  aside.  In 
Roth's  Estate,  160  Pa.  266,  it  is  said  by  Chief  Justice  Paxson  : 
**  The  rule  upon  this  subject  was  fairly  stated  in  Luken's  Ap., 
7  W.  &  S.  48,  where  it  was  said  by  Kennedy,  J. :  '  The  ward, 
under  the  express  provision  of  the  act  of  assembly,  has  a  right 
to  require  that  such  settlement  shall  be  made  by  the  guardian 
before  the  court ;  but  if  he  chooses,  after  his  arrival  at  full  age, 
to  make  a  settlement  with  his  guardian  without  the  interven- 
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tion  of  the  court,  and,  after  having  received  the  amount  agreed 
to  be  coming  to  him,  to  give  an  acquittance  or  release  to  the 
guardian,  he  ought  not  to  trouble  the  court,  or  his  guardian 
either,  afterwards,  without  pointing  out  some  mistake  or  other 
error  in  the  settlement,  or  showing  that  a  fraud  has  been  prac- 
ticed on  him  by  his  guardian  whereby  he  has  been  prejudiced. ' " 

The  fact  that  there  was  no  formal  transfer  on  the  docket  of 
their  respective  portions  of  the  judgment  to  the  wards  will  not 
warrant  the  conclusion  that  they  are  not  bound  by  the  release 
and  settlement  made  in  1885.  As  the  widow,  the  guardian, 
and  the  wards  were  the  owners  of  the  judgment,  doubtless  it 
was  considered  advisable  that  a  formal  record  of  the  ownership 
of  each  should  not  be  made.  As  these  wards  accepted  their 
proportions  of  the  judgment  as  found  by  the  auditor,  as  the 
debtor  paid  them  interest  on  their  respective  portions,  as  they 
have  for  years  been  in  fact  the  owners  of  their  interests  in  the 
same,  without  any  request  to  assign  upon  the  record  such  re- 
spective interest,  and  as  such  ownerahip  with  all  the  rights  in- 
cident thereto  is  not  denied  by  anyone,  they  cannot  successfully 
assert  that  they  are  not  the  owners,  because  no  formal  transfer 
has  been  made  on  the  docket. 

In  regard  to  the  counsel  fee,  it  is  sufficient  to  say  that  it  was 
earned,  and  it  was  properly  charged  against  the  wards. 

For  the  reasons  thus  given  it  is  now  ordered  and  decreed  that 
the  decree  of  the  court  below  be  reversed,  that  the  original  re- 
port of  the  auditor  be  confirmed,  that  distribution  be  made  ac- 
cordingly, and  the  appellees  pay  the  costs  of  this  appeal. 


Souder,  Appellant,  v.  Columbia  National  Bank. 

[Marked  to  be  reported.] 

Corporations — Transfer  qf  stock — Evidence. 

A  certificate  of  stock  accompanied  by  an  irrevocable  power  of  attorney, 
either  filled  up  or  in  blank,  is,  in  the  hands  of  a  third  party,  presumptive 
evidence  of  ownership  in  the  holder.  And  where  the  party  in  whose  hands 
the  ceilificate  is  found  is  a  holder  for  value  without  notice  of  any  interven- 
ing equity,  his  title  cannot  be  impeached. 

Married  women — Tranter  qf  stock — Consent  of  husband. 

Prior  to  the  Married  Persons  Property  Act  of  1887,  a  married  woman 
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could  not  transfer  stock  without  the  consent  of  her  husband,  but  the  con- 
sent of  the  husband  may  be  shown  by  the  fact  that  he  filled  in  the  blanks 
in  the  transfer  and  power  of  attorney  in  his  own  handwriting,  and  signed 
the  same  as  a  witness  to  his  wife's  signature. 

Stock  trarufer — Notice  of  husband's  consent. 

Where  a  transfer  of  stock  and  power  of  attoi-ney  executed  by  a  manied 
woman  shows  on  its  face  that  the  blanks  were  filled  in  by  the  husband  in 
his  own  handwriting,  and  that  he  signed  it  as  a  witness,  persons  taking 
the  stock  from  the  wife's  assignee  are  not  put  upon  inquiry  as  to  the  hus- 
band's consent. 

In  such  a  case  the  fact  that  nearly  two  years  elapsed  between  the  trans- 
fer by  the  wife,  and  the  retransfer  by  her  assignee,  is  neither  a  ground 
of  suspicion,  nor  a  cause  for  inquiry.  On  the  contrary  the  lapse  of  time 
was  in  favor  of  the  validiQr  of  the  titJe,  as  it  indicated  unquestioned  owner- 
ship and  acquiescence  in  the  same. 

Argued  May  18,  1898.  Appeal,  No.  76,  July  T.,  1898,  by 
plaintiflf,  Mary  E.  Souder,  from  decree  of  C.  P.  Lancaster  Co^ 
Equity  Docket,  No.  2,  page  402,  dismissing  bill  in  equity.  Be- 
fore Steebett,  C.  J.,  Green,  Williams,  McCollum,  Mitoh- 
BLL,  Dean  and  Thompson,  JJ. 

Bill  for  surrender  of  certificate  of  stock. 

The  case  was  referred  to  George  Nauman,  Esq.,  who  report- 
ed the  facts  to  be  as  follows : 

**  William  Danner,  of  the  city  of  York,  died  some  time  prior 
to  the  year  1886.  He  had  made  a  will,  of  which  William  H. 
Souder  and  James  M.  Danner  were  the  executors.  He  left  no 
widow  and  but  two  children,  James  M.  Danner  and  Mary  E., 
married  to  William  H.  Souder.  He  seems  to  have  divided  his 
estate  equally  between  these  two  childien.  In  the  year  1886, 
James  M.  Danner  and  Michael  Schall  were  engaged  in  business 
as  brokers  and  bankers  in  the  city  of  York,  under  the  firm  name 
of  Schall  &  Danner.  William  Danner  was  the  holder  of  four 
hundred  and  fifty-six  shares  of  the  capital  stock  of  the  York 
National  Bank,  a  banking  corporation  organized  under  the  laws 
of  the  United  States. 

"  On  March  17, 1886,  at  the  instance  of  the  executoi-s  of  the 
will  of  William  Danner,  the  York  National  Bank  issued,  in  lieu 
of  the  four  hundred  and  fifty-six  shares  so  held  by  William 
Danner,  two  certificates,  each  for  two  hundred  and  twenty- 
eight  shares,  one  to  James  M.  Danner,  and  one  to  Mary  E. 
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Souder.  At  this  time  Schall  &  Danner  were  largely  indebted  to 
Mary  E.  Souder.  The  exact  amount  of  the  indebtedness  is 
not  given,  but  it  was  perhaps  as  great  as  $70,000. 

"  James  M.  Danner,  on  March  25, 1886,  called  upon  his  sister 
for  the  purpose  of  boiTowing  from  her,  on  behalf  of  Schall  & 
Danner,  the  certificate  of  stock  issued  to  her  by  the  York  Na- 
tional Bank  for  two  hundred  and  twenty-eight  shares.  There 
seems  to  have  been  considerable  demur  and  objection  on  the 
part  of  both  Mrs.  Souder  and  her  husband,  who  was  present  at 
the  interview,  to  the  lending  of  the  stock,  but,  as  the  result  of 
the  interview,  the  certificate  was  delivered  to  James  M.  Danner, 
it  being  lent  for  sixty  days,  and  to  be  returned  at  the  end  of 
that  time.  As  a  memorandum  of  the  transaction,  a  note  for 
$11,000,  payable  one  day  after  date  was  given  on  March  26, 
1886,  to  Mrs.  Souder  by  James  M.  Danner  and  Mifihael  Schall. 
This  note  was  drawn  by  Mr.  Souder.  Accompanying  the  cei^ 
tificate  of  stock,  a  power  of  attorney  to  transfer  the  same  and 
in  blank  was  given  to  Mr.  Danner.  It  was  a  printed  form,  and 
was  signed  by  Mrs.  Souder.  The  date  waa  filled  in  by  Mr. 
Souder,  the  number  of  shares  and  name  of  the  bank  by  Mr. 
Schall,  and  the  paper  was  witnessed  by  Mr.  Souder. 

"  The  master  finds  as  facts  that  it  was  only  after  considerable 
persuasion  that  Mrs.  Souder  parted  with  the  certificate,  and 
that  Mr.  Souder  objected  to  its  delivery,  but  that  he  drew  the 
note  for  $11,000  given  as  a  memorandum  of  the  transaction, 
and  that  he  wrote  the  date  in  the  power  of  attorney,  and  wit- 
nessed the  same  after  its  execution  by  his  wife.  He  also  finds 
as  a  fact  that  the  stock  was  lent  for  but  sixty  days,  and  was  to 
be  returned  at  the  expimtion  of  that  time. 

"  What  was  done  with  the  stock  after  its  delivery  does  not 
appear  in  the  evidence  until  more  than  two  years  had  elapsed. 
On  April  13,  1888,  Schall  &  Danner  procured  from  the  Co- 
lumbia National  Bank  a  loan  of  $20,000,  pledging,  as  security 
therefor,  the  certificate  for  two  hundred  and  twenty-eight  shares 
of  the  York  National  Bank  issued  to  James  M.  Danner  on 
March  17, 1886,  and  the  certificate  for  two  hundred  and  twenty- 
eight  shares  of  the  same  stock  issued  to  Mrs.  Souder,  together 
with  the  power  of  attorney  executed  by  her  on  March  26, 1886. 
The  Columbia  National  Bank  made  the  loan  in  good  faith,  and 
nad  no  knowledge  of  the  ownersliip  of  Mrs.  Souder's  stock 
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other  than  was  given  by  the  certificate  and  power  of  attorney. 
Mr.  Meyers,  the  president  of  the  bank  and  the  oflBcer  who  made 
the  loan,  knew  that  William  H.  Souder  was  the  husband  of 
Mary  E.  Souder.  Mrs.  Souder  did  not  discover  that  her  cer- 
tificate of  stock  was  in  the  hands  of  the  Columbia  National 
Bank  until  some  time  in  February  or  early  in  March,  1891,  and 
her  husband  notified  the  York  National  Bank  not  to  make  a 
transfer  of  the  stock.  On  March  25,  1891,  Schall  &  Danner 
made  an  assignment  for  the  benefit  of  creditors.  The  firm  is 
insolvent." 

The  master  recommended  that  the  bill 'should  be  dismissed. 
Exceptions  to  the  master's  report  were  dismissed  and  a  decree 
entered  dismissing  the  bill. 

Error  assigned  was  decree,  quoting  it. 

JS.  W.  Spangler  and  J.  Hay  Broton^  TF.  U.  Hensel  with  them, 
for  appellant. — Prior  to  the  act  of  1887,  a  married  woman  could 
not  transfer  stock  without  the  consent  of  her  husband :  Leiper's 
Ap.,  108  Pa.  377. 

Where  the  signatures  to  powers  of  attorney  are  genuine  and 
considerable  time  has  elapsed  from  the  time  the  blank  power 
of  attorney  was  made,  the  party  taking  the  stock  on  the  strength 
of  such  transfer  must  be  put  upon  inquiry :  Pa.  R.  R.  Co.'s 
Ap.,  86  Pa.  80  ;  Bradlee  &  Co.  v.  Whitney  &  Kemmerer,  108 
Pa.  362 ;  Rymau  v.  Gerlach,  163  Pa.  197. 

In  no  one  of  the  many  cases  cited  for  defendant  did  the  hus- 
band's signature  appear  simply  as  a  witness,  except  in  the  case 
of  Brown's  Ap.,  94  Pa.  862 ;  and  in  that  case  it  was  decided 
not  only  that  the  contract  was  executed,  but  the  husband  had 
actually  consented  to  what  his  wife  had  done  for  his  benefit. 

In  Gyger's  Est.,  65  Pa.  311,  it  was  held  that  the  assent  of  the 
husband  will  be  evidenced  by  his  uniting  in  the  administration 
bond  with  his  wife,  as  it  would  be  here,  if  Souder  had  signed 
the  power  of  attorney  and  transfer  with  the  plaintiff. 

In  Dando's  Ap.,  94  Pa.  76,  the  husband  and  wife  jointly  exe- 
cuted the  promissoiy  note  and  acted  jointly  in  the  negotiation. 

Wherever  a  married  woman  undertakes  to  do  that  which  she 
has  not  the  power  to  do,  she  can  at  any  time  assert  her  incapac- 
ity, and  the  doctrine  of  estoppel  will  not  apply :  Glidden  v. 
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Strupler,  62  Pa.  400  ;  Quinn's  Ap.,  86*  Pa.  447  ;  Leiper's  Ap., 
108  Pa.  877. 

When  the  sixty  days  expired  and  the  loan  was  paid  by 
Schall  &  Danner  for  which  the  stock  was  originally  pledged 
(for  the  loan  must  have  been  paid,  otherwise  Schall  &  Danner 
could  not  have  had  the  stock  returned  so  as  to  pledge  it  to  the 
Columbia  National  Bank),  the  authority  of  Schall  &  Danner 
was  exhausted,  and  the  Columbia  National  Bank  acquired  no 
legal  title  to  the  stock:  Bank  v.  Lyon,  88  Pa.  98;  Leiper's 
Ap.,  108  Pa.  877. 

H.  M.  Norths  for  appellee. — Souder  knew  what  the  paper  he 
signed  was,  knew  its  contents,  knew  the  purpose  of  it,  and  the 
result  was  to  take  it  out  of  the  possession  of  his  wife  to  be  used 
by  Schall  &  Danner,  and  there  surely  can  be  no  complaint  now 
that  the  purpose  for  which  she  gave  it  was  accomplished. 

The  assent  of  the  husband  is  necessary  to  the  grant  of  ad- 
mihistration  to  his  wife,  and  the  assent  will  be  evidenced  by 
his  joining  in  the  administration  bond :  Gyger's  Est.,  65  Pa. 
311. 

The  Columbia  National  Bank  is  an  innocent  holder  for  val- 
ue, having  made  a  loan  on  the  faith  and  credit  of  the  said 
shares,  for  which  the  certificate  was  produced,  with  a  power  of 
attorney  executed  and  delivered,  and  it  was  an  irrevocable 
one. 

The  papers  were  in  proper  form,  carrying  on  their  face  all 
the  indicia  of  ownership  in  Schall  &  Danner,  and  were  ac- 
cepted by  the  bank  without  notice  and  for  a  valuable  consider- 
ation, and,  therefore,  it  is  wholly  immaterial  whether  Mr.  Souder 
gave  his  consent  or  not. 

The  authority  to  transfer  must  be  construed  to  carry  with  it 
all  the  necessary  powers  to  make  it  eflEective,  and  among  these 
is  the  power  to  do  it  by  attorney :  Farmers  &  Mechanics'  Na- 
tional Bank  v.  Loftus,  25  W.  N.  462;  German  U.  B.  and  S.  F. 
Association  v.  Sendmeyer,  50  Pa.  67 ;  Finney's  Ap.,  59  Pa. 
398 ;  Haflfey  v.  Carey,  73  Pa.  431 ;  Bond  v.  Bunting,  78  Pa. 
219 ;  Dando's  Ap.,  94  Pa.  76 ;  Selden  v.  Merchants'  National 
Bank  of  MeadviUe,  69  Pa.  424 ;  Brown's  Ap.,  94  Pa.  362. 

A  married  woman  should  be  held  to  the  observance  of  that 
good  faith  in  her  dealings  with  the  world  to  which  others  are 
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bound ;  her  protection  is  for  the  prevention  of  fraud ;  she  should 
not  thereby  be  enabled  with  impunity  to  defraud  others :  Pow- 
eU's  Ap.,  98  Pa.  408 ;  Brown's  Ap.,  94  Pa.  862 ;  Bucknor's  Est., 
136  Pa.  28. 

While  silence,  in  ignorance  of  one's  own  right,  or  of  another's 
expenditure  under  a  claim  of  right,  will  not  estop,  yet  mere  si- 
lence with  knowledge  is  evidence  from  which  a  jury  may  find 
an  estoppel,  on  the  ground  that  the  knowledge  created  a  duty 
to  speak :  McCuUough  v.  Wilson,  21  Pa.  436 ;  Leiper's  Ap., 
109  Pa.  377 ;  Wood's  Ap.,  92  Pa.  379;  Burton's  Ap.,  98  Pa. 
214 ;  Hinkle  v.  Landis,  181  Pa.  673 ;  Ryman  v.  Gerlach,  153 
Pa.  197 ;  Penna.  Co.'s  Ap.,  86  Pa.  102 ;  Fisher  v.  New  York  & 
Middle  Coal  Field  R.  R.  &  Coal  Co.,  81  W.  N.  602;  Pennsyl- 
vania  R.  R.  Co.'s  Ap.,  86  Pa.  80;  Xandev  v.  Com.,  102  Pa.  484. 

Opinion  by  Mr.  Justice  Thompson,  July  19, 1893 : 
The  formation  of  stock  companies  in  the  last  half  century 
has  led  to  a  gigantic  development  of  manufacturing,  mining 
and  transporting  interests.  The  trend  of  judicial  decisions  in 
regard  to  the  millions  of  dollars  represented  by  certificates  of 
stock  issued  by  them  is  for  public  convenience,  towards  a  fa- 
cility in  making  their  sale  and  transfer,  and  the  avoidance  of 
that  which  would  tend  to  hamper  the  same.  While  they  are 
not  in  form  or  effect  negotiable,  yet  they  are  for  t|ie  purpose  of 
sale  and  transfer  given  an  approximate  character.  A  certificate 
with  an  assignment  in  blank  with  an  iiTevocable  power  of  at- 
torney executed  is  when  held  by  a  third  party  evidence  of  own- 
er8hip,and  such  title,  when  based  upon  value  and  without  notice 
of  intervening  rights,  cannot  be  successfully  attacked.  In  the 
stock  markets  large  numbers  of  certificates  pass  constantly  from 
sellers  to  purchasers  by  the  execution  of  assignments  in  blank  and 
irrevocable  powers  of  attorney.  These  transactions  have  their 
warrant  in  judicial  decision.  In  Finney's  Ap.,  69  Pa.  400,  it  is 
said :  '^  Pennock  having  assigned  to  Snowden,  and  delivered  to 
him  the  certificate,  with  a  power  of  attorney  to  transfer  the 
stock  on  the  books  of  the  company  a  month  and  a  half  before 
the  levy  at  the  instance  of  Finney,  trustee,  passed  Pennock's 
interest  in  it  to  him,  and  although  it  stood  on  the  books  of  the 
company  in  the  name  of  Pennock,  a  sale  of  it  in  his  name  would 
not  divest  Snowden's  prior  title ;  so  that  Snowden's  sale  after- 
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wards,  in  pui-suance  of  the  pledge  of  the  stock,  with  notice  to 
Finney  and  Pen  nock,  passed  a  good  title  to  the  stock.  That 
this  was  the  effect  of  the  assignment  and  delivery  of  the  stock 
to  Snowden  is  clearly  shown  in  Commonwealth  v.  Watmough, 
6  Wharton,  117,  and  in  Building  Association  v.  Sendmeyer,  14 
Wright,  67." 

Without  doubt  the  holder  of  a  certificate  of  stock  with  an  as- 
signment in  blank  and  an  irrevocable  power  of  attorney  exe- 
cuted without  notice,  and  for  value,  will  be  protected  in  his 
title.  Such  protection  has  its  foundation  in  the  principle  that 
the  owner  having  placed  all  the  indicia  of  title  in  another,  will 
not  be  permitted  to  deny  the  title  of  the  vendee  who  has  pur- 
chased the  same  on  their  faith,  and  without  notice  of  the  own- 
er's rights.  But  it  is  here  contended  that  as  appellant  was  a 
married  woman  in  1886,  when  she  delivered  the  certificate  and 
executed  the  assignment  in  blank  and  irrevocable  power  of  at- 
torney, no  title  passed  to  the  holder,  because  it  lacked  the  es- 
sential necessary  to  pass  title,  namely,  the  assent  of  her  husband. 
At  the  time  of  their  execution  the  assent  oral  or  written  of  the 
husband  was  neceasary  to  pass  title  to  the  holders. 

The  husband  testified  that  he  objected  to  the  loan  of  the  stock 
to  her  brother,  "  that  he  signed  the  power  of  attorney  as  a  wit- 
ness, that  the  brother  asked  him  to  sign  it  and  that  he  objected 
all  along,  before  the  signatures  were  put  down  ; "  and  after  the 
papei*s  were  executed,  he  says :  "  I  don't  know  that  I  said  any- 
thing after  I  found  that  they  were  signed  and  delivered,  f  don't 
know  that  I  objected  any  more."  When  asked  what  he  said  to 
indicate  his  objection,  he  replied  :  "  I  don't  just  i*emember  the 
remark  that  I  made,  except  this  one  thing :  I  said  to  him,  says 
I,  if  you  take  this  stock  if  you  get  it,  it  would  go  the  way  the 
Fii*st  National  Bank  stock  went,  which  you  borrowed  and  ne- 
glected to  return."  At  the  time  the  stock  was  loaned,  a  note 
for  $11,000  was  given  to  appellant,  and  this  was  in  the  writing 
of  the  husband.  The  wife,  the  appellant,  says  she  signed  the 
power  of  attorney  and  that  she  received  the  note  for  $11,000 
and  that  her  husband  said  ^'  that  he  was  afraid  that  when  the 
time  went  around  (60  days)  he  would  not  return  it.  It  would 
be  like  that  First  National  Bank  stock,  he  would  keep  it.  That 
was  all  he  said."  When  asked  if  he  signed  it  of  his  own  accord, 
she  replied  that  "  while  there  was  no  other  witnesses  there  I  do 
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Dot  know  what  he  did  of  his  own  accord.  Of  course  we  had 
to  have  a  witness  to  the  transfer." 

The  brother  James  M.  Danner  testified  that  he  was  pretty 
positive  *'*'  that  the  words  filled  in  with  pen,  on  the  date  of  the 
power  of  attorney  25th  day  of  March,  A.  D.  1886,  are  in  the  hand- 
writing of  William  H.  Souder,  that  he  handed  him  the  certifi- 
cate and  power  of  attorney."  '*  I  think  my  sister  objected." 
*^  She  said  as  much  as  we  did  not  like  to  give  up  the  certificate 
without  its  value  for  it,  and  we  talked  the  matter  over  and  I 
suggested  to  Mr.  Souder  that  we  give  an  individual  note  and 
he  suggested  that  the  amount  be  $11,000  at  60  days.  He  seem- 
ed to  be  satisfied  and  he  said  he  would  witness  the  signatures 
and  he  drew  the  note,  and  I  took  the  note  to  Schall's  house,  and 
got  him  to  sign  it."  Again:  "Mr.  Souder  said  that  Mary  ought 
to  have  something  to  show  that  she  had  given  up  the  certificate, 
and  suggested  that  we  should  give  an  individual  note.  And 
Mr.  Souder  named  the  amount  and  filled  up  the  note,  and  I  took 
it  to  Mr.  SchalFs  as  I  said  before,  and  had  him  sign  it,  as  you 
see  in  the  note."  "  Then  when  I  brought  the  note  back,  I  don't 
know  whether  Mr.  Souder  had  signed  the  certificate  before  or 
after  I  had  brought  the  note  back."  On  cross-examination  he 
was  asked :  "  Aint  it  a  fact  that  Mr.  Souder  refused  to  con- 
sent to  your  taking  the  stock  away  ?  "  He  answered :  *'  He  did, 
until  I  suggested  we  give  her  that  note,  and  then  he  witnessed 
my  sister's  signature." 

The  master  finds :  "  There  seems  to  have  been  considerable 
demur  and  objection  on  the  part  of  Mrs.  Souder  and  her  hus- 
band, who  was  present  at  the  interview,  to  the  lending  of  the 
stock,  but  as  a  result  of  the  interview  the  certificate  was  de- 
livered to  James  M.  Danner,  it  being  lent  on  60  days  and  to  be 
returned  at  the  end  of  that  time.  ^As  a  memorandum  of  the 
transaction  a  note  for  $11,000,  payable  one  day  after  date,  was 
given  on  March  26,  1886,  by  James  M.  Danner  and  Michael 
Schall.  This  note  was  drawn  by  Mr.  Souder.  Accompanying 
the  certificate  of  stock  was  a  power  of  attorney  to  transfer  the 
same  in  blank,  and  was  given  to  James  M.  Danner.  It  was  a 
printed  form  and  was  signed  by  Mrs.  Souder."  The  date  was 
filled  in  by  Mr.  Souder,  also  the  number  of  shares  and  name 
of  the  bank,  and  the  paper  was  witnessed  by  him. 

It  appears  that  while  the  husband  originally  objected,  yet  the 
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drawing  of  the  note,  the  filling  up  the  blank  in  the  power  of 
attorney  and  the  witnessing  it,  justify  the  conclusion  that  he 
did  finally  consent  to  the  transfer  and  delivery  of  the  stock  by 
his  wife.  He  witnessed  that  it  was  "  signed,  sealed  and  de- 
livered "  in  his  presence.  It  is  not  possible  that  he  intended 
when  he  thus  witnessed  her  execution  and  delivery  that  he  did 
not  assent  thereto.  His  assent  to  the  execution  and  delivery 
of  the  assignment  and  power  of  attorney  is  therefore  manifested 
by  his  signature  as  a  witness.  In  Brown's  Appeal,  94  Pa.  367, 
where  the  wife  certified  that  a  new  judgment  should  take  pre- 
cedence of  one  held  by  her,  in  order  to  secure  a  loan  for  her 
husband,  the  instrument  was  witnessed  by  him,  and  it  was  held 
to  be  an  executed  certificate  which  operated  as  a  release  of  her 
prior  right  of  lien. 

It  is  contended  that  as  appellant's  husband  did  not  unite  with 
her  in  the  execution  of  the  assignment  and  power  of  attorney, 
the  holders  in  pledging  the  stock  were  not  clothed  with  an  ap- 
parent title,  and,  under  Leiper's  Appeal,  108  Pa.  888,  the  appel- 
lee is  not  entitled  to  be  protected  in  its  title.  But  in  that  case 
there  was  no  evidence  upon  the  instrument  of  the  husband's 
assent  and  nothing  to  indicate  it,  and  Mr.  Justice  Tbunkby 
said :  "  The  powers  of  attorney  signed  by  Mrs.  Leiper  not  be- 
ing accompanied  by  written  evidence  of  the  assent  of  her  hus- 
band, prima  facie  were  insufl&cient  to  vest  the  apparent  title  to 
the  stock  in  Green.  His  right  depended  on  oral  and  written 
evidence.  Without  oral  testimony  of  Leiper's  assent,  the  writ- 
ing of  his  wife  passed  nothing.  They  did  not  confer  upon 
Green  by  a  written  transfer  all  the  indicia  of  ownership  of  the 
stock ;  the  written  assent  of  the  husband  was  wanting."  Again : 
"  The  fact  that  Mary  Leiper  alone  signed  the  powers  was  enough 
to  warn  purchasers  or  pledgees  to  ascertain  whether  she  made 
the  transfers  with  her  husband's  assent." 

In  the  present  case,  when  the  appellee  made  the  loan  and  re- 
ceived the  stock  as  a  security,  it  found  the  assignment  and 
power  of  attoniey  duly  executed  by  appellant,  the  date  in  her 
husband's  writing,  and  his  signature  thereto  witnessing  her 
signing,  sealing  and  delivery  of  the  stock.  This  evidence  of 
his  assent  was  upon  the  instrument  itself,  and  parol  testimony 
was  not  necessary  to  establish  it.  The  purpose  of  its  execution 
was  to  make  an  assignment  of  the  stock  with  power  to  make  a 
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transfer  upon  the  books  of  the  bank,  and,  to  consummate  it, 
appellant's  husband  witnessed  it.  To  say  that  he  did  not  as- 
sent to  it,  when  he  signed  for  that  purpose,  is  to  assert  that 
which  the  act  conclusively  negatives.  When  the  holdera  made 
the  loan  from  this  appellee  they  thus  possessed  all  the  indicia 
of  title  of  the  stock,  and,  if  so,  it  will  be  protected  in  its  title, 
obtained  from  them.  In  Wood's  Appeal,  92  Pa.  890,  it  is  said  : 
"  By  commercial  usage  a  certificate  of  stock  accompanied  by 
an  irrevocable  power  of  attorney  either  filled  up  or  in  blank  is 
in  the  hands  of  a  third  party  presumptive  evidence  of  ownership 
in  the  holder.  And  where  the  party  in  whose  hands  the  certifi- 
cate is  found  is  a  holder  for  value  without  notice  of  any  interven- 
ing equity  his  title  cannot  be  impeached."  The  title  to  this 
stock,  obtained  by  appellee,  from  its  holders,  clothed  with  owner- 
ship, is  therefore  unimpeachable  unless  it  had  notice  of  the 
claim  made  to  it  by  appellant.  While  it  is  conceded  that,  when 
it  made  the  loan  upon  this  stock,  it  did  so  in  good  faith  and 
without  any  knowledge  of  any  claim,  it  is  urged  that  the  appel- 
lee was  pufr  upon  inquiry,  which  is  the  equivalent  of  actual 
notice.  As  the  holders,  when  they  effected  the  loan  from  the 
appellee,  were  in  the  possession  of  the  stock  and  had  the  written 
evidence  of  ownership,  common  prudence  and  ordinary  dili- 
gence did  not  caU  for  inquiry,  and,  under  such  circumstances, 
to  require  it  would  be  to  exact  caution,  without  any  reason  for 

it 

In  Leiper's  Appeal,  supra,  it  is  said :  ^^  Just  here  this  case  dif- 
ers  from  Wood's  Appeal,  92  Pa.  379,  Burton's  Appeal,  98  Pa. 
214,  and  other  cases  controlled  by  like  principle,  wherein  the 
transferees  not  only  found  the  possessors  of  the  stock  from 
whom  they  purchased,  clothed  with  written  evidence  of  own- 
ership, but  no  circumstance  to  put  them  on  inquiry." 

While  there  was  nothing  in  the  execution  of  the  assignment 
and  power  to  put  appellee  upon  inquiry,  the  fact,  that  the  owner- 
ship established  by  the  indicia  of  title  possessed  by  the  holders, 
was  dated  nearly  two  years  previous  to  the  loan,  cannot  be  said 
to  be  either  a  ground  of  suspicion  or  a  cause  for  inquiry.  As 
the  appellant  had  executed  the  assignment  and  the  power  of  at- 
torney and  as  her  husband  had  assented  thereto  as  shown  by 
the  instrument  itself,  it  was  not  a  matter  of  significance  against 
the  title,  whether  they  did  so  many  months  previously,  but  on 
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the  contrary  was  in  favor  of  it,  because  indicative  of  an  un- 
questioned ownership  and  an  acquiescence  in  the  same  for  a 
length  of  time. 

For  these  reasons  this  decree  is  aflirmed. 


Timmes,  Appellant,  v.  Metz. 

[Marked  to  be  reported.] 

Landlord  and  tenant — Execution — Landlord's  preference — Act  qf  1886. 

Under  the  act  of  June  18,  1836,  P.  L.  777,  a  landlord  has  aright  of  pay- 
ment out  of  a  fund  raised  by  a  sherifiTs  sale  to  an  amount  not  exceeding 
one  yearns  rent,  and  the  fact  that  by  mistake  or  accident  he  gives  notice  of 
a  small  sum  in  excess  of  the  amount  due  at  the  time  of  the  sale,  does  not 
destroy  his  right. 

The  plaintifi  in  an  execution  cannot  demand  that  the  landlord  shall  dis- 
train upon  goods  upon  the  premises  of  the  defendant,  but  not  belonging  to 
him,  so  that  all  of  the  goods  on  defendant's  premises  may^be  sold  for  the 
satisfaction  of  plain tifTs  debt. 

Wagea^Notice  of  claim^Acts  of  April  9,  1872,  and  June  13, 1883. 

Under  the  acts  of  April  9,  1872,  P.  L.  47,  and  June  13, 1883,  P.  L.  116. 
notice  of  a  wages  claim  is  sufficient  which  sets  forth  a  levy  upon  all  the 
goods  and  chattels  of  defendant,  his  business  of  hotel  keeping,  the  charac- 
ter of  the  labor  and  services,  the  times  when  they  were  done  or  rendered, 
the  amount  due,  and  claims  a  lien  upon  ^e  property  in  execution  under 
the  acts  of  assembly. 

Wages  claim — Contract — Master  and  servant. 

A  household  servant  who  is  employed  upon  the  understanding  that  she  is 
to  be  paid  what  her  services  are  worth,  is  entitled  to  a  preference  for  what 
her  wages  are  worth  out  of  a  fund  raised  by  a  sheriff's  sale  of  her  em- 
ployer's goods. 

Argued  May  22,  1893.  Appeal,  No.  186,  Jan.  T.,  1893,  by 
plaintiff,  Nicholas  Timmes,  from  decree  of  C.  P.  Northuml>er- 
land  Co.,  May  T.,  1892,  No.  16,  dismissing  exceptions  to  report 
of  auditor  distributing  fund  raised  by  sheriff's  sale  of  property 
of  defendant,  Jesse  G.  Metz.  Before  Stereett,  C.  J.,  WrL- 
LiAMS,  Mitchell,  Dean  and  Thompson,  JJ. 

Exceptions  to  report  of  auditor  distributing  proceeds  of  sher- 
iff's sale. 
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From  the  report  of  the  auditor,  George  B.  Reimensnyder, 
Esq.,  it  appeared  that  plaintiff  issued  an  execution  against  de- 
fendant, and  sold  his  property  at  sheriff's  sale.  Defendant  was 
a  hotel  keeper  in  the  borough  of  Shamokin.  At  the  date  of 
the  sale  he  owed  his  landlord  $1,195.88,  under  a  lease  providing 
for  the  payment  of  rent  at  the  rate  of  $126  per  month.  After 
the  levy,  the  landlord,  W.  M.  Weaver,  served  upon  the  sheriff 
the  following  notice: 

"To  Robert  Montgomery,  high  sheriff  of  the  county  of  Nor- 
thumberland. 

"  Sir :  You  are  hereby  notified  and  required  to  pay  over  to 
the  undersigned  the  sum  of  twelve  hundred  and  fifty  dollars, 
out  of  the  proceeds  of  the  sale  of  the  personal  property  of  Jesse 
G.  Metz,  that  being  the  amount  of  rent  in  arreara  and  due  by 
him  to  me  for  the  premises  now  in  his  occupancy,  and  upon 
which  the  said  personal  property  was  taken  in  execution.  Feb- 
ruary 24, 1892.  W.  M.  Weaver." 

At  the  time  the  levy  was  made  Alice  Metz,  wife  of  the  de- 
fendant in  the  execution,  owned  pei-sonal  property  on  the  hotel 
premises,  worth  about  $414 ;  and  Ellen  B.  Weaver,  a  sister  of 
Mrs.  Alice  Metz,  and  a  domestic  in  the  family  of  Metz,  who 
resided  on  the  premises,  owned  personal  property  on  the  prem- 
ises worth  about  $170.25 ;  and  Wm.  M.  Weaver,  the  landlord, 
owned  a  few  articles  which  were  on  the  premises ;  these  articles, 
except  such  of  them  as  weie  in  the  private  part  of  the  hotel, 
were  all  levied  upon  by  the  sheriff  under  the  first  levy,  but 
notices  of  ownership  of  the  respective  articles  by  the  respective 
ownei-s  were  given  to  the  sheriff  on  Feb.  24, 1892,  the  morning 
of  the  sale.  The  sheriff  did  not  sell  them.  On  Feb.  27,  1892, 
after  the  sale  had  been  concluded,  it  having  continued  from  the 
24th  to  the  27th  of  February,  1892,  a  second  levy  was  made  by 
the  sheriff  upon  the  personal  property  of  Mrs.  Alice  Metz  and 
of  Ellen  B.  Weaver,  and  this  personal  property  remained  up- 
on the  hotel  premises  until  April  8,  1892,  when  they  were  re- 
moved by  their  respective  owners. 

On  Feb.  24th  Ellen  B.  Weaver  served  the  following  notice 
upon  the  sheriff: 

"  To  Robert  Montgomery,  high  sheriff  of  the  county  of  Nor- 
thumberland. 

**  Sir :  You  will  please  take  notice  that,  whereas  all  the  goods, 
Vol.  clvi— 25 
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chattels,  rights  and  credits  which  were  of  Jesse  G.  Metz,  the 
above  named  defendant,  are  now  under  execution,  by  virtue  of 
the  above  writ  of  fieri  facias  issued  upon  judgment  obtained  in 
the  above  court,  in  favor  of  the  above  named  plaintiff  and 
against  the  above  defendant.  And  whereas  there  is  now  due 
and  owing  to  me  by  the  said  Jesse  Metz,  the  above  named  de- 
fendant, the  sum  of  $121.29,  that  the  said  amount  is  due  me 
for  labor  and  services  rendered  as  a  domestic  in  the  service  of 
the  above  named  defendant,  while  engaged  in  the  business  of 
keeping  a  hotel  or  tavern,  in  the  borough  of  Shamokin,  and 
county  aforesaid,  and  in  and  about  such  business  carried  on  by 
the  said  execution  debtor. 

"  And  whereas  the  time  of  rendering  such  services  was  with- 
in six  months  from  the  time  fixed  for  the  sale  of  said  articles 
of  pei-sonal  property  so  under  levy  and  execution,  and  the 
amount  claimed  by  me  for  labor  and  services  as  afoi-esaid,  be- 
ing not  exceeding  the  amount  of  $200.  That  the  said  amount 
of  $121.29  is  hereby  claimed  by  me  as  alien  upon  said  property 
under  execution,  by  virtue  of  an  act  of  assembly  commonly 
called  the  Wages  Act,  approved  the  13th  day  of  June,  A.  D. 
1883,  it  being  a  supplement  to  an  act  of  assembly  entitled.  An 
act  for  the  better  protection  of  the  wages  of  minei*s,  mechanics, 
laborers  and  others,  approved  the  9th  day  of  April,  1872,  and 
the  supplements  and  amendments  to  the  forgoing  act.  You 
will  therefore  allow  the  said  amount.    Ellen  B.  Weaver." 

David  GrifiBth  filed  a  similar  notice  for  $18.00  for  services 
as  a  clerk. 

The  wages  notices,  as  printed  in  the  appellant's  paper  book, 
contained  no  caption  or  reference  to  the  writ,  by  number,  etc., 
but  from  the  reference  to  the  notices  in  the  opinion  of  the  court 
below,  lines  17  and  18,  page  389  below,  the  caption  may  have 
been  similar  to  that  in  the  notice  which  follows. 

On  March  10,  1892,  the  following  notice  was  served  upon 
the  landlord : 

"  Nicholas  Timmes  v.  Jesse  G.  Metz.  In  the  court  of  com- 
mon pleas  cf  Northumberland  county.  No.  242,  December 
term,  1889.     Fi.  fa.  No.  16,  May  term,  1892. 

"To  Wm.  M.  Weaver,  Esq. 

"  Sir :  Upon  the  levy  and  before  the  sale  of  said  defendant's 
goods,  in  and  upon  the  premises  of  the  National  Hotel,  in  the 
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borough  of  Shamokin,  in  said  county,  upon  above  fi.  fa.  by 
Robert  Montgomery,  high  sheriflE  of  Northumberland  county, 
you  notified  the  said  sheriff  in  writing,  that  the  said  defendant 
was  indebted  to  you  in  the  sum  of  $1,250,  for  rent  accrued  and 
unpaid  by  said  defendant,  for  said  premises  as  tenant  under 
'you,  within  one  year  immediately  preceding  said  levy,  and  that 
the  said  sheriff  should  pay  said  amount  of  money  over  to  you, 
in  satisfaction  of  said  claim  for  rent,  out  of  the  money  made 
upon  said  fi.  fa.  You  are  hereby  notified  that  there  was  at  and 
before  the  time  of  said  levy,  and  still  is  upon  said  premises  of 
the  defendant,  the  following  goods  and  chattels  liable  to  distress 
and  sale,  for  nonpayment  of  rent  for  said  premises,  by  the  said 
defendant,  to  wit  (here  follows  a  list  of  the  person,al  property 
on  the  premises).  That  said  goods  and  chattels  have  been  claim- 
ed by  Alice  M.  Metz,  and  Miss  Ellen  Weaver,  who  are  not 
parties  defendant  in  said  writ  of  fi.  fa.  No.  16.  May  term,  1892. 
You  are  hei-eby  notified  that  unless  you  proceed  and  distrain 
said  goods  and  chattels,  and  apply  the  proceeds  thereof  to  the 
payment  of  your  rent,  now  in  and  upon  the  said  premises,  the 
same  being  liable  for  the  payment  of  the  rent  for  said  premises, 
by  said  defendant,  I  will  hold  you  liable  for  the  value  of  the 
same,  and  ask  that  the  value  thereof  be  deducted  from  the 
amount  claimed  by  you  for  rent,  from  and  out  of  the  proceeds 
of  the  above  fi.  fa. 

"Served  this  copy,  Shamokin,  March  10,  1892. 

"  Nicholas  Timmes,  Plaintiff." 

The  auditor  awarded  to  the  landlard  $1,195,  the  whole  amount 
due,  but  refused  to  allow  the  claims  to  Ellen  B.  Weaver  and 
David  Grifl&ths  on  the  ground  that  the  notices  were  insufficient 
in  law,  in  that  they  did  not  set  out  that  the  goods  and  chattels 
seized  by  virtue  of  the  execution  were  '*  property  in  and  about 
or  used  in  carrying  on  the  business  in  which  the  defendant  was 
engaged,  or  in  connection  therewith,"  citing  Allison  v.  John- 
son, 92  Pa.  814 ;  Pardee's  Ap.,  100  Pa.  408 ;  Adamson's  Ap., 
100  Pa.  459 ;  acts  of  April  9,  1872,  P.  L.  47,  and  June  13, 
1883,  P.  L.  116. 

Exceptions  to  the  auditor's  report  were  dismissed  as  to  the 
landlord's  claim  and  sustained  as  to  the  wages  claims,  and  a 
decree  was  entered  allowing  them  to  participate  in  the  distri- 
bution, in  an  opinion  in  part  as  follows,  by  Ikeler,  P.  J. : 
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"  The  evidence  in  the  case  shows  without  a  particle  of  doubt 
or  a  word  of  dispute  that  all  of  the  goods,  chattels  and  propeiiy 
sold  and  from  which  the  entire  fund  for  distribution  arose,  were 
all  the  property  and  estate  that  the  defendant  owned,  and  that 
they  were  all  on  the  premises  connected  with  and  used  and  neces- 
sary in  carrying  on  and  conducting  the  business  of  keeping  a 
hotel.  Even  had  they  not  been  shown  to  have  been  upon,  used 
and  necessary  in  the  hotel  premises  and  business  of  the  defend- 
ant, as  required  in  the  first  section  of  the  act  of  1872,  and  in 
amendments  of  1883  and  1891,  in  a  case  of  this  kind  where  it 
is  shown  and  admitted  that  the  defendant  had  no  other  estate 
and  property  and  was  insolvent,  the  third  section  of  the  act  of 
1872  extends  the  claims  to  every  property  of  the  defendant, 
and  his  personal  estate  generally  would  be  liable  for  their  claims. 

'^  The  execution  issued  in  this  case  is  such  as  is  named  and  in- 
tended in  the  8d  section  of  the  act  of  1872.  It  is  against  the 
employer  for  the  collection  of  his  own  proper  debt  and  must  be 
regarded  as  denoting  a  condition  of  actual  insolvency.  Hart" 
man's  Ap.,  107  Pa.  836.  The  amendments  to  the  act  of  1872 
and  the  recent  decisions  of  both  our  lower  and  higher  courts  go 
to  show  that  too  much  strictness  and  detail  have  been  exacted 
towards  laborers  in  their  endeavor  to  collect  their  claims  for 
preferred  wages,  contrary  to  the  intention  and  requirements  of 
the  statute  and  subversive  of  the  rights  of  the  classes  named 
and  intended  to  be  protected.  .  .  . 

"  Judge  Handley,  in  Bennett's  Case,  7  Luz.  Leg.  Reg.  2, 
held  that  the  only  notice  required  to  be  given  by  the  parties 
entitled  to  the  benefit  of  the  act  of  1872  is  a  notice  in  the  words 
of  the  act  itself.  It  says  simply  that  they  shall  before  actual 
sale  give  notice  of  their  claim  and  the  amount  thereof.  The 
requirements  of  the  notice  in  the  case  of  Peiflfer's  Estate,  6  Luz. 
Leg.  Reg.  101,  are  altogether  too  specific.  The  Supreme  Court 
has,  in  Allison  v.  Johnson,  92  Pa.  316,  fixed  and  determined 
upon  four  requisites  of  a  notice,  which  ruling  liberally  applied 
has  been  followed  in  subsequent  cases  decided  by  said  court, 
viz. :  (1)  It  must  be  in  writing  and  delivered  to  the  oflScer  in 
charge  of  the  writ  before  the  day  of  sale  or  before  the  avails 
leave  his  hands.  (2)  It  must  state  the  sum  due  and  that  the 
labor  was  performed  within  the  time  limited,  six  months  of  the 
date  of  levy,  and  the  kind  of  services.     (3)  It  must  name  in 
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and  about  a  business  defined  in  the  statue.  (4)  It  must  set 
forth  that  the  property  levied  upon  is  subject  to  lien  for  said 
services  or  claim. 

^^  It  is  not  material  in  what  form  these  requisites  appear.  As 
we  understand  the  decisions,  and  interpret  the  law,  we  hold  the 
notices  in  this  case  to  come  within  the  rigors  of  the  rule  adopted 
by  the  Supreme  Court  of  our  state.  (1)  They  are  in  writing 
and  were  delivered  to  the  proper  oflBcer  in  the  proper  time. 
(2)  They  name  the  sum  due  and  set  forth  that  the  labor  was 
performed  within  six  months  immediately  preceding  the  date  of 
the  levy.  (3)  They  defined  the  kind,  alleging  that  it  was  per- 
formed as  a  clerk  and  servant  girl  in  and  about  the  business  of 
keeping  a  hotel  in  the  place  and  on  the  premises  where  the 
goods  and  property  were  seized  by  the  sheriff,  and  where  it  was 
being  carried  on  by  their  employer,  the  defendant  in  the  exe- 
cution. (4)  The  amounts  given  are  claimed  as  a  lien  upon  all 
the  goods  and  chattels  taken  in  execution  and  from  which  the 
proceeds  came.  The  judgment  and  writ  of  fieri  facias  are  cor- 
rectly and  particularly  referred  to  in  the  notices,  and  they  con- 
tain all  the  information  required.  All  the  goods  and  chattels 
of  the  defendant  and  all  that  was  seized  by  the  sheriff  in  and 
upon  the  premises  and  about  the  hotel  kept  by  him  and  which 
were  used  in  conducting  and  carrying  on  the  identical  hotel 
named  and  described  in  the  notices,  were  therein  mentionedi 
and  the  sheriff  and  other  parties  interested  could  not  be  mis- 
taken or  misled  in  any  particular  in  regard  to  the  matter.  As 
stated  by  counsel  for  the  labor  claimants,  the  first  four  lines  of 
the  notices  contain  the  statement  that  *•  all  the  goods,  chattels/ 
etc.,  of  the  defendant  are  under  levy  by  the  writ  referred  to,  and 
the  fifth  and  sixth  lines  from  the  bottom  of  the  first  page  aver 
that  '  said  property '  is  designated  as  being  subject  to  the  lien 
claimed,  directly  connecting  the  property  levied  on  and  the  lien 
which  is  claimed  together,  not  only  by  inference  but  by  direct 
averment,  for  if  the  levy  is  a  complete  one  and  embraces  all  the 
property  of  the  defendant  it  must  plainly,  by  its  comprehensive- 
ness, embrace  the  property  on  which  the  lien  is  claimed,  on  the 
simple  principle  that  the  whole  is  equal  to  the  sum  of  all  its 
pai-ts.  In  brief,  we  believe  that  eveiy  requisite  of  a  notice,  in 
such  cases,  is  set  forth  therein,  '  with  certainty  to  a  reasonable 
intent,'  and  are  forced  to  the  conclusion  that  the  learned  audit- 
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or  erred  in  disallowing  the  labor  claims  of  David  Griffiths  and 
Ellen  B.  Weaver.  These  should  have  been  allowed  and  paid 
out  of  the  fund,  before  the  landlord's  claim  of  rent  to  William 
M.  Weaver  of  $1,195.83." 

Errors  assigned  were  that  the  auditor  and  court  erred  (1)  in 
distributing  any  part  of  the  money  in  court  to  William  M. 
Weaver  for  rent  claimed  to  be  due ;  (2)  in  not  holding  as  a 
matter  of  law  that  Wm.  M.  Weaver,  the  landlord,  was  bound 
to  proceed  and  distrain  the  personal  property  of  Ellen  B.  Wea- 
ver, after  notice  by  the  plaintiff  in  the  execution,  which  was  on 
the  premises  and  liable  to  distress,  but  could  not  be  reached 
by  the  execution  creditor ;  (3, 4)  in  awarding  any  part  of  the 
money  in  court  to  Ellen  B.  Weaver  and  David  Griffiths ;  quot- 
ing the  notice  filed  in  each  claim. 

S.  B.  Boyer  and  P.  A.  Mahan^  J.  W.  OiUespie  with  them, 
for  appellant. — The  same  strictness  as  to  notice  should  apply 
to  rent  as  is  I'equired  in  wages  claims :  Adamson's  Ap.,  110  Pa. 
469;  Allison  v.  Johnson,  92  Pa.  814;  Pardee's  Ap.,  100  Pa. 
408. 

The  goods  of  Ellen  B.  Weaver  should  have  been  distrained 
upon  by  the  landlord  so  as  to  leave  all  of  defendant's  property 
subject  to  plaintiflFs  execution. 

The  property  of  a  stranger  found  on  demised  premises,  left 
for  no  purpose  of  ti*ade  or  other  purpose  requiring  protection, 
as  a  matter  of  public  policy,  is  liable  for  distress  for  rent :  Kle- 
ber  V.  Ward,  88  Pa.  93;  Blanche  v.  Bradford,  38  Pa.  344; 
Myers  v.  Esery,  134  Pa.  177. 

Where  one  creditor  has  two  funds  out  of  which  to  make  his 
money,  and  another  creditor  has  but  one,  the  former  must  firs^; 
exhaust  the  fund  upon  which  the  latter  has  no  claim,  unless,  in 
the  particular  instance,  some  equity  renders  the  application  of 
the  rule  unjust:  Kendig  v.  Landis,  135  Pa.  612. 

A  wages  notice  should  set  forth  such  facts  as  make  a  case 
within  the  act,  so  that  the  officer  and  interested  persons  may 
know  that  the  labor  was  done  within  the  time  limited,  in  a  busi- 
ness defined  in  the  act,  the  sum  due,  and  that  the  property  sub- 
ject to  the  lien  is  embraced  in  the  levy :  McMillen  v.  First  Nat, 
Bank  of  Corry,  1  W.  N.  55 ;  Adamson's  Ap.,  110  Pa.  459. 
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William  W.  Ryon  and  J.  Q.  Adams^  for  appellees. — The  claim 
of  the  landlord  is  a  preferred  claim,  and  the  fact  that  the  money 
was  ruled  into  court  does  not  make  his  claim  any  the  less  a 
preferi-ed  claim  upon  the  fund.  The  act  is  silent  as  to  notice. 
The  practice  appears  to  be  that  a  demand  be  made  of  the  sheriff, 
or  a  rule  upon  the  sheriff  or  other  officer  executing  the  writ 
and  making  the  sale  to  pay  the  amount  of  rent  due  out  of  the 
proceeds.  Then  it  becomes  the  duty  of  the  officer  to  make  in- 
quiry, or  some  investigation,  to  satisfy  himself  before  paying 
out  the  money,  otherwise  to  pay  it  into  court  for  distribution : 
Ege  V.  Ege,  6  Watts,  134.;  West  v.  Sink,  2  Yeates,  274. 

The  goods  of  a  tenant  taken  in  execution  upon  the  premises, 
are  liable  to  the  payment  of  rent  to  the  landlord,  up  to  the  time 
they  are  taken  in  execution,  though  it  be  in  the  middle  of  a 
quarter :  Binns  v.  Hudson,  6  Bin.  504 ;  Case  v.  Davis,  15  Pa.  80. 

The  case  of  Kendig  y.  Landis,  185  Pa.  612,  cited  by  counsel 
for  appellant,  was  a  case  where  two  tracts  of  real  estate  of  the 
defendant  had  been  sold  and  two  funds  raised  by  the  sale  of 
the  two  tracts.  One  of  the  creditors  had  the  two  funds  out  of 
which  to  make  his  money  and  the  other  creditor  had  but  the 
one. 

A  landlord  cannot  distrain  goods  for  rent  which  have  been 
previously  levied  upon  on  an  execution  or  foreign  attachment : 
Pierce  v.  Scott,  4  W.  &  S.  344. 

When  the  tenant  in  the  course  of  his  business  necessarily 
had  the  goods  of  those  with  whom  he  deals  or  who  employ  him, 
the  goods  are  not  liable  to  distress  for  rent  due  by  the  tenant : 
Kams  V.  McKinney,  74  Pa.  387 ;  Riddle  v  Welden,  5  Whart  9. 

The  execution  was  not  stayed  by  the  plaintiff,  nor  could  it  be 
after  the  notice  of  the  landlord  of  his  claim  for  rent,  without 
his  written  consent :  Act  of  June  16,  1836,  §  85,  P.  L  777 ; 
Borlin  v.  Com.,  110  Pa.  454. 

Ellen  B.  Weaver  was  entitled  to  preference:  Blackstone 
Pub.  Co.,  Text-book  Series,  vol.  24,  p.  81 ;  Moyer's  Ap.,  112 
Pa.  290;  Ranninger's  Ap.,  118  Pa.  20 ;  Schoch  v.  GaiTett,  69 
Pa.  144 ;  Heidleberg  v.  Lynn,  5  Whart.  430 ;  Swires  v.  Parsons, 
5  W.  &  S.  357 ;  Moreland  Township  v.  Davidson  Township, 
71  Pa.  871 ;  Roberto  v.  Kidd's  Exr.,  1  Yeates,  209 ;  Amey's 
Ap.,  49  Pa.  126 ;  Snyder  v.  Castor's  Admr.,  4  Yeates,  358 ; 
Lukens  v.  Clayton,  4  Montg.  Co.  L.  R.  177 ;  Gardner's  Admr. 
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V.  HeJley,  49  Pa.  163;  Thompson  v.  Stevens,  71  Pa.  162; 
Neal's  Ex.  v.  Gilmore,  79  Pa.  421 ;  Miner's  Ap.,  100  Pa.  568. 
The  goods  and  chattels  upon  which  a  lien  is  claimed  must  be 
embraced  in  the  levy — ^i.  e.,  must  be  included  in  and  compre- 
hended by  the  same.  This  is  the  doctrine  held  in  each  and 
every  case  cited  by  them  occurring  in  their  chronological  order ; 
from  77  Pa.  to  110  Pa.  they  are  as  follows :  Sullivan's  Ap.,  77 
Pa.  107 ;  AUen's  Ap.,  ♦SI  Pa.  302 ;  Allison  v.  Johnson,  92  Pa. 
314  ;  Pardee's  Ap.,  100  Pa.  408;  Adamson's  Ap.,  110  Pa.  459. 

S.  B.  Boyer  and  P.  A.  Mahan^  J.  W.  QilUspie  with  them, 
for  appellant,  in  reply. — Though  the  statute  does  not  require 
it,  notice  of  the  landlord's  claim  for  rent  in  arrears  must  be 
given  to  the  officer  charged  with  the  execution  of  the  writ. 
Without  it,  the  sheriff  will  be  required  to  pay  the  proceeds  of 
the  sale  in  execution  to  the  plaintiff :  Brown  v.  Jacquette,  8 
W.  N.  475;  Ege  v.  Ege,  5  Watts,  184;  Richie  v.  McCauley, 
4  Pa.  471. 

The  notice  of  the  execution  creditor  to  the  landlord  was  a 
sufficient  release  of  his  levy  to  enable  the  landlord  to  proceed 
and  distrain  the  goods  of  Alice  M.  Metz  and  Ellen  B.  Weaver. 

Opinion  by  Mr.  Jctsticb  Thompson,  July  19, 1893: 
The  fund  arising  from  the  sale  under  the  execution  in  this 
case  was  claimed  by  the  plaintiff  in  the  writ,  the  landlord  whose 
tenant  defendant  was,  and  by  sevei'al  persons  who  were  employ- 
ed by  him.  Defendant  was  engaged  in  the  hotel  business,  and 
for  the  hotel  paid  rent  at  the  rate  of  |I125  per  month,  but  had 
paid  no  rent  from  May  1, 1891.  There  was  actually  due  at  the 
time  of  the  levy  $1,168.88.  The  sale  under  the  execution  was 
completed  February  24, 1892,  and  at  the  expiration  of  that  month 
there  would  have  been  due  to  the  landloixl  rent  to  the  amount  of 
81,250.  He  gave  notice  that  this  sum  was  the  amount  of  rent 
in  arrear  and  due  him.  As  the  month  had  not  expired  this  sum 
was  #54.17  in  excess  of  that  actually  due.  His  right  to  pay- 
ment out  of  the  fund  to  an  amount  not  exceeding  one  year's 
rent  is  clearly  fixed  by  the  act  of  June  16,  1836,  and  the  fact 
that  by  mistake  or  accident  he  gave  notice  of  a  small  sum  in 
excess  of  the  amount  then  due  should  not  destroy  this  right. 
The  act  requires  no  specific  form  of  notice.     It  provides  that 
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the  goods  and  chattels  shall  be  liable  for  the  payment  of  any 
sum  of  money  due  at  the  time  of  taking  such  goods  in  execu- 
tion, and  makes  it  the  duty  of  the  officer  to  pay,  out  of  the  pro- 
ceeds of  the  sale,  the  rent  due,  limiting  the  amount  to  one  year's 
rent.  As  the  landlord  is  entitled  to  be  paid  from  the  proceeds 
of  the  sale  it  is  manifestly  proper  that  he  should  give  notice  of 
his  claim  to  the  officer,  but  such  notice  is  not  necessarily  re- 
quired to  contain  every  element  of  precision. 

The  appellant  himself  recognizes  the  sufficient  accuracy  of  this 
notice  of  the  landlord.  In  his  notice  to  him  he  says,  "  You  notifi- 
ed the  said  sheriff  in  writing  that  the  said  defendant  was  indebt- 
ed to  you  in  the  sum  of  91,250  for  rent  accrued  and  unpaid  by 
said  defendant  as  tenant  under  you  within  one  year  immediately 
preceding  said  levy."  This  knowledge  of  the  extent,  nature 
and  character  of  the  landlord's  claim,  as  derived  by  the  appel- 
lant himself  from  the  landlord's  notice,  is  a  negation  of  his  claim 
of  its  insufficiency.  In  this  notice  of  appellant  to  the  landlord 
he  says,  "that  there  was,  at  and  before  the  levy  and  still  is 
upon  the  premises  certain  goods  liable  to  distress,  that  they  are 
claimed  by  certain  persons,  that  unless  he  proceeds  to  distrain 
he  will  hold  liable  to  the  value,  and  that  it  shall  be  deducted 
from  the  amount  claimed  by  him  out  of  the  proceeds  of  the 
sale."  As  the  landlord  disregarded  this  notice  it  was  contended 
that  the  value  of  these  goods  should  be  deducted  from  his  claim 
and  the  court  below  was  guilty  of  error  in  not  doing  so.  This 
notice  was  served  twelve  days  after  the  sale  and  sufficient  money 
had  at  that  time  been  realized  from  it  to  pay  the  rent  due.  The 
landlord  was  entitled  to  be  paid  from  such  proceeds  and  was 
under  no  obligation  to  proceed  to  distrain  because  requesj^d  by 
appellant,  the  execution  creditor.  In  his  argument  he  admits 
that  there  is  no  case  to  be  found  which  warrants  this  claim,  and 
seeks  refuge,  however,  in  the  analogy,  where  one  creditor  has  two 
funds  and  another  has  one,  the  former  is  required  to  exhaust 
the  one  upon  which  the  latter  has  no  claim ;  but  this  analogy  is 
not  well  founded  when  it  is  considered  that,  in  this  case,  the 
one  fund  amply  secured  him,  and  there  was  no  reason  or  neces- 
sity for  seeking  another.  When  the  levy  is  made  upon  per- 
sonal property  and  the  sheriff  has  notice  of  a  claim  for  rent,  he 
has  no  right  to  stay  the  writ  without  the  consent  of  the  land- 
lord, because  his  right  to  distrain  is  interfered  with  by  the  levy : 
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Berlin  v.  Commonwealth,  110  Pa.  464.  With  his  rent  thus 
secured  and  to  be  paid  out  of  the  proceeds  of  the  sale,  it  would 
be  anomalous  to  deprive  him  of  it  because  he  declined  to  do  an 
unnecessary  act  at  the  request  of  an  execution  creditor.  The 
position  of  the  appellant  has  neither  equity,  authority,  nor  anal- 
ogy to  support  it. 

While  this  notice  of  the  landlord  was  thus  suflScient,  such 
was  also  the  case  with  those  of  the  claimants  for  labor  and  ser- 
vices. They  set  forth  that  all  the  goods,  chattels,  rights  and 
credits  of  the  defendant  were  under  execution,  the  nature  of 
the  labor  and  services  to  defendant  in  his  business  of  hotel 
keeping,  that  the  time  when  the  same  was  done  or  rendered  was 
within  six  mouths,  that  the  amount  of  each  was  not  in  excess 
of  $200,  and  that  the  respective  amounts  were  liens  upon  the 
property  levied  upon,  made  so  by  the  acts  of  assembly  relating 
to  wages.  The  act  of  1872  made  its  provisions  applicable  to 
minei-s,  mechanics,  laborers,  etc.,  while  the  act  of  1883  amen- 
datory of  it,  increased  to  a  very  large  .extent  the  class  to  be  pro- 
tected, and  included  clerks  and  servants  about  hotels.  After 
providing  that  the  money  due  for  labor  and  services  shall  be 
preferred  and  fii-st  paid  out  of  the  proceeds,  it  is  enacted  that  it 
shall  be  lawful  for  them  before  the  sale  to  give  to  the  oflBcer 
executing  the  writ  notice  in  writing  of  their  claim  or  claims, 
and  the  amounts  of  the  same.  The  limit  of  the  period  of  work 
to  be  paid  for  is  six  months  and  the  amount  $200.  The  pur- 
pose of  these  acts  is  to  protect  from  loss,  in  case  financial  disaster 
occurs  to  employers,  a  large  class  of  persons  whose  dependence 
upon  their  earnings  for  their  support  and  maintenance  renders 
their  Ipss  even  for  a  short  period  of  time  a  matter  of  serious  im- 
port. With  the  struggle  for  livelihood  intensified  by  the  pro- 
gressive movements  of  civilized  life,  such  legislation  necessarily 
has  its  foundation  in  a  humanity  that  would  aid  the  weak,  and 
consequently  should  not  be  restricted  in  its  operation  by  re- 
quiiing  the  highest  degree  of  precision  in  the  notice  to  be  given 
to  secure  its  benefits.  These  notices  therefore  should  be  such 
as  would  indicate  to  the  officer  and  those  interested  the  sum 
due  before  sale,  the  limit  of  time  as  to  work  done,  the  business 
defined  by  the  acts,  and  the  property  subject  to  the  lien :  Alli- 
son V.  Johnson,  92  Pa.  316  ;  Adamson's  Ap.,  110  Pa.  462.  As 
the  notice  in  this  case  set  foiiih  a  levy  upon  all  the  goods  and 
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chattels  of  defendant,  his  business  of  hotel  keepi^ng,  the  char 
acter  of  the  labor  and  services,  the  times  when  they  were  done 
or  rendered,  and  their  lien  upon  the  property  in  execution  under 
the  acts  of  assembly,  it  is  manifest  that  they  are  sufficiently  par- 
ticular, and  contain  all  the  requisites  of  proper  notices. 

The  further  objection  to  the  claim  of  Ellen  Weaver,  based 
upon  the  ground  that  there  is  no  evidence  of  contract,  cannot 
be  sustained.  Both  she  and  defendant  Metz  testified  that  a 
contract  was  made  for  her  employment,  that  she  was  to  be  paid 
what  her  services  were  worth,  and  that  they  were  worth  $3.60 
per  week.  The  auditor  finds  that  she  was  employed  by  de- 
fendant, and  that  her  services  were  worth  that  amount  per  week. 
The  act  of  assembly  in  its  provision  making  the  preference  pro- 
vides *'  that  all  moneys  that  may  be  due  or  may  hereafter  be- 
come due  for  labor  or  services  rendered  (by  persons  named), 
whether  at  so  much  per  diem  or  otherwise,"  clearly  was  in- 
tended to  reach  all  classes  of  employment.  In  this  case,  the 
claimant  was  employed  under  an  express  promise  to  pay,  and 
having  performed  her  work  and  earned  her  wages  she  is  entitled 
to  have  them  paid  out  of  the  fund.  Meyer's  Ap.,  112  Pa.  290; 
Ranninger's  Ap.,  118  Pa.  20. 

As  the  assignments  of  error  are  not  sustained,  the  decree  of 
the  court  below  is  affirmed,  and  this  appeal  is  dismissed  at  the 
cost  of  the  appellant. 


Wallace  v.  Rodgers,  Appellant. 

8lander— Repetition  qf  standi— Measure  qf  damcLgee. 

One  who  malicioosly  repeats  a  slanderous  accusation  is  guilty  and  an- 
swerable in  damages,  and  the  fact  that  he  did  not  originate  the  slander 
will  only  go  in  mitigation  of  damages. 

Where  special  damages  are  claimed  they  should  be  distinctly  averred, 
and  where  the  wrong  consists  merely  in  the  repetition  of  a  current  slan* 
der,  the  plaintiff  must  trace  his  special  injury  to  the  wrong  of  defendant. 
It  is  not  snfficient,  for  recovery  of  special  damages,  to  show :  (1)  That 
defendant  was  one  of  those  who  uttered  it.  (2)  That  because  of  the  ex- 
istence of  such  a  slanderous  accusation,  plaintiff  suffered  a  special  injury. 

In  an  action  for  slander,  it  appeared  that  defendant  had  repeated  a  state- 
ment that  plaintiff  had  stolen  a  stove  tvom  a  car  belonging  to  a  railroad 
company  which  employed  him  as  a  car  inspector.    Plaintiff  was  discharged 
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from  his  p)sition  by  reason  of  a  report  made  to  the  superintendent  by  a 
special  agent  of  the  company  in  which  he  was  charged  amongst  other 
things  with  stealing  a  stove.  The  special  agent  testified  that  his  report 
was  not  based  upon  information  obtained  from  defendant,  but  upon  that 
obtained  from  other  paities.  Held,  that  defendant  was  not  liable  for  spe- 
cial damages. 

Argued  May  22,  1893.  Appeal,  No.  318,  Jan.  T.,  1893,  by 
defendant,  Lottie  D.  Rodgers,  from  judgment  of  C.  P.  North- 
umberland Co.,  Sept.  T.,  1891,  No.  261,  on  verdict  for  plain- 
tiff, Edwin  T.  Wallace.  Before  Stbrrett,  C.  J.,  Williams, 
Mitchell,  Dean  and  Thompson,  JJ. 

Trespass  for  slander. 

The  facts  as  they  appeared  before  Albright,  P.  J.,  of  the 
31st  judicial  district,  specially  presiding,  are  stated  in  the  opin- 
ion of  the  Supreme  Court. 

Defendant's  point  was,  among  others,  as  follows : 

"  2.  The  plaintiff  himself  having  proven  that  the  discharge 
or  suspension  from  work  of  the  plaintiff  was  not  on  account  of 
the  words  laid  in  the  plaintiff's  statement,  but  for  other  causes, 
there  can  be  no  recovery  by  the  plaintiff  of  special  damages, 
by  reason  of  his  having  been  discharged.  Answer :  Negatived. 
The  point  assumes  a  fact ;  whether  or  not  the  fact  as  is  here 
stated  is  for  the  jury  to  decide."  [5] 

Verdict  and  judgment  for  plaintiff  for  f  250.  Defendant  ap- 
pealed. 

Error  assigned  was  (5)  instructions,  quoting  them. 

8.  B,  Boyer^  J,  H.  Rockefeller  with- him,  for  appellant,  cited : 
Stearns  v.  Merchants'  Bank,  63  Pa.  490 ;  McDormott  v.  Hoff- 
man, 70  Pa.  31;  Withers  v.  Gillespy,  7  S.  &  R.  10;  Seip  v. 
Storch,  52  Pa.  210  ;  Starkie  on  Evidence,  8  Am.  ed.  244 ;  Stock- 
ton V.  Demuth,  7  Watts,  39;  Lewars  v.  Weaver,  121  Pa.  268; 
Klumph  V.  Dunn,  66  Pa.  141 ;  Kennedy  v.  Gregory,  1  Bin.  85 ; 
Smith  V.  Stewart,  5  Pa.  372. 

Geo.  B.  Reimensnydery  W.  J.  Sanders  with  him,  for  appellee, 
cited:  Drown  v.  Allen,  91  Pa.  393;  Pease  v.  Shippen,  80  P&. 
613. 
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Opinion  by  Mr.  Justice  Dean,  July  19, 1893 : 
The  plaintiff  brought  suit  against  defendant  to  recover  dam-^ 
ages  for  slander.  It  was  averred  she  had  said,  '*  he  had  stolen 
a  stove  out  of  a  box  car  when  it  was  red  hot,  while  he  Avas  in* 
the  employ  of  the  railroad  company,  and  had  sold  it."  The 
proof  tended  to  show  that,  while  defendant  had  not  originated 
the  charge,  she  had  more  than  once  repeated  it.  The  learned 
judge  of  the  court  below  properly  instructed  the  jury  that  one 
who  maliciously  repeats  a  slanderous  accusation  is  guilty  and 
answerable  in  damages,  and  the  fact  that  the  defendant  did  not 
originate  the  slander  will  only  go  in  mitigation  of  damages. 
The  evidence  in  the  case  was  suflRcient  to  warrant  a  verdict  for 
damages  generally  against  defendant,  and  so  far  as  concerns  ap- 
pellant's assignments  of  error,  except  on  the  question  of  plain- 
tiff's right  to  recover  from  defendant  special  damages,  they  are 
without  merit.  But  where  special  damage  is  claimed,  it  should 
be  distinctly  averred,  and  where  caused  by  the  mere  repetition 
of  an  accusation,  the  wrongdoing  of  defendant,  as  the  cause  of 
the  special  injury,  should  be  proven.  One  who  originates  a 
slanderous  charge,  which  causes  special  injury  to  the  object  of 
it,  is  answerable,  no  matter  how  many  repetitions  there  may 
have  been,  before  the  plaintiff,  in  his  business,  profession,  or  em- 
ployment, felt  the  effect  of  it.  Where,  however,  the  wrong 
consists  only  in  the  repetition  of  a  current  slander,  it  is  not 
sufficient  for  recover)'  of  a  special  damage,  to  show :  (1)  That 
defendant  was  one  of  those  who  uttered  it.  (2)  That  because 
of  the  existence  of  such  a  slanderous  accusation,  plaintiff  suffer- 
ed a  special  injury.  He  must  go  further,  and  trace  his  special 
injury  to  the  wrong  of  defendant.  By  defendant's  repetition 
of  a  charge  which  imputed  an  indictable  offence,  she  did  that 
which  was  actionable,  and  which  entitled  the  plaintiff  to  a  ver- 
dict for  damages,  generally ;  but  when  plaintiff  asked,  in  ad- 
dition, that  defendant  make  him  whole  for  a  particular  injury 
caused  by  the  accusation,  he  must  offer  evidence  which  proves, 
or  warrants  the  inference,  that  the  particular  in juiy  was  caused 
by  the  defendant.  She  does  not  stand  in  a  vicarious  attitude, 
answerable  for  all  the  slanderers  in  the  community  who  may 
have  either  originated  or  given  currency  to  the  false  accusation  ; 
she  must  respond  in  damages,  general  or  special,  only  for  the 
results  of  her  own  malicious  words. 
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What  was  the  evidence  on  the  question  of  special  damage 
here  ?  The  plaintiff  was  in  the  employ  only  of  the  P.  &  E.  R, 
R.  as  car  inspector  on  May  12, 1891,  and  was  discharged  by 
E.  B.  Westfall,  superintendent,  because  of  this  slander,  he 
alleges.  The  loss  of  remunerative  employment  is  therefore 
claimed  as  a  special  damage.  The  evidence  shows,  the  railroad 
company  had  directed  one  J.  M.  Rhoades  to  make  certain  in- 
vestigations concerning  their  employees,  and  report  to  the  su- 
perintendent. As  to  Wallace,  this  plaintiff,  he  reported  that 
about  two  yeara  before  he  had  stolen  a  stove  out  of  a  car  in  the 
yard ;  that  he  had  been  in  prison  for  another  larceny ;  that  he 
stole  his  coal ;  had  been  active  in  advising  other  accused  persons 
how  to  act,  and  therefore  suggested  that  he  be  discharged. 

It  will  be  noticed  that,  in  addition  to  the  accusation  embod- 
ied in  the  slanderous  words  repeated  by  defendant,  Rhoades 
reports  against  him  to  the  superintendent  three  others.  The 
superintendent  testifies  that  the  discharge  was  based  on  the 
whole  report  taken  together ;  his  testimony  is  not  very  positive 
as  to  just  what  effect  the  accusation  concerning  the  stove  had. 
But,  assuming  there  was  sufficient  in  Mr.  Westfall's  testimony 
to  warrant  the  jury  in  finding  that  the  charge  in  Rhoades's  re- 
port concerning  the  stove,  operated,  along  with  the  other  offences, 
in  causing  plaintiff  the  loss  of  his  situation,  is  the  defendant 
answerable  for  this  loss  ? 

The  discharge,  it  will  be  observed,  was  based  wholly  on 
Rhoades's  report ;  not  on  other  information,  or  even  on  rumors 
identical  with  the  slanderous  accusation  repeated  by  defendant, 
which  possibly  might  have  warranted  an  inference  connecting 
her  with  them.  Such  being  the  case,  plaintiff  must  connect  her 
by  other  evidence  in  some  way  with  the  accusation  in  Rhoades's 
report.  This  he  does  not  do ;  on  the  contrary,  Rhoades  testi- 
fies positively  that  he  got  his  information  fi*om  one  Lizzie  Fah- 
nestock,  who  told  him  that  the  plaintiff  had  stolen  the  stove ; 
that  plaintiff  had  told  her  so  himself,  and  had  sold  the  stove  to 
her  for  two  dollars.  Rhoades  further  testified  that  Mrs.  Rodg- 
ers,  defendant,  was  not  present  at  his  conversation  with  Lizzie 
Fahnestock,  and  that  no  one,  at  any  time,  had  named  defendant 
as  authority  for  the  accusation.  The  evidence,  it  seems  to  us, 
wholly  fails  to  show  that  defendant's  unruly  tongue,  either  di- 
rectly or  indirectly,  caused  the  special  damage  complained  of. 
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If  this  particular  accusation  prompted  the  discharge  at  all,  it 
was  because  it  was  written  in  Rhoades's  report ;  it  went  into 
the  report  from  the  mouth  of  Mrs.  Fahnestock,  and  came  to 
her,  if  she  is  to  be  believed,  from  plaintiff's  own  mouth. 

The  defendant's  second  point,  the  answer  to  which  is  her  fifth 
assignment  of  error,  asked  the  court  to  say  to  the  jury,  that  as 
plaintiff  himself  had  proven  his  suspension  from  work  was  not 
on  account  of  what  defendant  had  said  concerning  him,  as  laid 
in  his  statement,  therefore  he  could  not  recover  from  her  spe- 
cial damages  for  loss  of  situation,  was  negatived  for  the  reason, 
as  given  in  the  words  of  the  learned  judge,  "  The  point  assumes 
a  fact ;  whether  or  not  the  fact  is  as  here  stated,  is  for  the  jury 
to  decide." 

We  think  the  fact  as  assumed  in  the  point  was  proven  by 
two  of  plaintilFs  witnesses,  and  was  not  contradicted  by  any 
evidence  in  the  cause.  The  plaintiff  in  his  statement  averred 
that  he  had  lost  his  situation  by  reason  of  defendant's  utterance 
of  the  false  accusation  to  Frank  Brouse,  Mrs.  Anten,  Frank 
Koenig,  and  divera  other  persons.  He  called  to  the  stand  De- 
tective Rhoades  and  Superintendent  Westfall,  who  proved 
positively,  that,  if  the  loss  of  the  situation  was  due  to  the  slander, 
it  was  not  because  defendant  had  repeated  it,  but  because  Mrs. 
Fahnestock  declared  to  Rhoades  what  plaintiff  himself  had  told 
her.  True,  the  credibility  of  Mrs.  Fahnestock  is  attacked,  and 
it  is  denied  by  plaintiff  that  he  made  to  her  such  statement ; 
but  plaintiff  did  not  and  could  not  attack  the  veracity  of  Rhoades 
and  Westfall,  his  own  witnesses,  who,  even  if  Mrs.  Fahnestock 
were  untruthful,  proved  positively  that,  if  the  slander  procured 
the  discharge,  it  was  because  Lizzie  Fahnestock  uttered  it,  and 
not  Mrs.  Rodgers,  the  defendant ;  therefore,  Mrs.  Fahnestock 
alone  is  answerable  for  any  special  damage  caused  by  inserting 
the  accusation  in  Rhoades's  report. 

The  defendant's  second  point  should  have  been  affirmed,  and 
the  jury  instructed,  if  they  found  for  plaintiff,  to  find  only 
general  damages.  While  we  cannot  say  the  jury  assessed  in 
their  verdict  special  damages,  yet  under  the  instructions  given 
they  may  have  done  so.  Therefore  the  judgment  is  reversed, 
and  a  new  trial  awarded. 
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}JLJ^  Commonwealth,  Appellant,  t?.  Steimling. 

[Marked  to  bo  reported.] 

Criminal  law — Acquittal  of  felony — Review — New  trial — Twice  in  Jeo- 
pardy. 

The  Supreme  Court  will  not  reverse  a  judgment  on  a  verdict  of  acquittal 
in  a  trial  for  felony,  although  the  acquittal  was  the  result  of  error  com- 
mitted by  the  judge  in  stating  the  law  to  the  jury,  where  the  common- 
wealth does  not  ask  for  a  new  trial. 

Not  decided  whether  a  new  trial  can  be  ordered  where  a  defendant  has 
been  acquitted  upon  an  indictment  charging  a  felony. 

Larceny —  Trespass — Coal, 

Things  pertaining  to  realty  can  only  be  the  subject  of  larceny,  when 
the  act  by  which  they  are  severed  does  not  constitute  **  one  and  the  same 
continuous  act,"  as  the  act  of  aspoilation. 

Larceny  of  coal — Animus  furandi. 

On  an  indictment  for  larceny  it  appeared  that  the  prosecutor  was  the 
owner  of  a  fai*m  which  was  crossed  by  a  creek.  Along  the  shores  and  in 
the  bed  of  the  creek,  particles  of  coal  and  culm  had  been  deposited,  being 
'  carried  down  by  the  current  and  floods  from  mines  fuither  up  the  stream. 
Defendant,  descending  the  stream  in  a  flat  boat,  entered  upon  the  lands  of 
the  prosecutor,  and  began  to  gather  coal  from  the  surface.  He  was  pro- 
vided with  a  scoop  or  shovel  made  of  8ti*ong  wire  or  \vx>n  rods  with  which 
he  gathered  up  the  coal.  The  sand  and  gravel  passed  through  the  meshes 
of  the  scoop,  leaving  the  pieces  of  coal  within  it.  When  the  gravel  was 
all  sifted  out,  the  clean  coal  was  emptied  upon  the  flat  boat.  This  process 
was  continued  until  a  boat  load  was  obtained.  The  boat  was  then  towed 
or  pushed  to  some  bins  belonging  to  defendant,  and  aftei*waixls  delivered 
to  purchasers,  or  taken  for  consumption  from  the  bins.  Held,  that  de- 
fendant was  not  merely  a  trespasser,  but  was  guilty  of  a  carrying  away 
and  an  actual  conversion,  and  that  the  question  of  the  existence  of  an  an- 
imus furandi  was  for  the  jury. 

Argued  May  22, 1893.  Appeal,  No.  876,  Jan.  T.,  1893,  by 
the  Commonwealth,  from  judgment  of  Q.  S.  Northumberland 
county,  Dec.  T.,  1892,  on  verdict  of  not  guilty,  in  favor  of  John 
Steimling.  Before  Sterrett,  C.  J.,  Williams,  Mitcheljl, 
Dean  and  Thompson,  J  J. 

Indictment  for  larceny  of  coal. 

The  charge  of  the  court  was  as  follows,  by  Sittsbr,  P.  J., 
of  the  44th  judicial  district,  specially  presiding: 

"  John  Steimling  is  charged  in  this  indictment  with  the  lar- 
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ceny  of  a  quantity  of  coal,  laid  as  the  property  of  Jacob  Bower. 
He  is  also  charged  in  one  count  with  knowingly  mining  coal 
on  the  land  of  another  without  the  consent  of  the  owner. 

"  The  statute  upon  which  the  second  count  in  this  indictment 
is  founded  has  been  commented  upon  by  counsel,  and  we  say  to 
you  that  we  understand  that  statute  to  apply  to  cases  where 
the  coal  lies  in  its  original  bed,  and  that  it  only  applies  to  coal 
that  has  never  been  mined.  In  our  opinion  this  statute  was 
not  intended  to  apply  to  a  case  where  the  coal  had  once  been 
mined  and  then  thi*own  into  a  stream  and  afterwards  washed 
down  the  creek  as  refuse.  So  we  say  to  you  that  there  can  be 
no  conviction  of  the  defendant  upon  the  second  count  in  Ihe 
indictment. 

*'*'  The  first  count  in  the  indictment,  which  is  for  simple  lar- 
ceny, rests  upon  the  common  law,  and  various  questions  have 
been  raised  here.  First,  it  is  contended  that  the  prosecutor  in 
this  case  is  not  the  owner  of  the  property.  Second,  that  this 
property  was  real  estate  and  not  the  subject  of  larceny.  Third, 
that  the  defendant  took  the  property,  whether  it  was  real  or 
personal,  under  a  claim  of  right,  and  therefore  ought  not  to  be 
convicted. 

"It  seems  this  coal  was  lying  in  the. bed  of  the  creek;  that 
it  was  taken  out  of  the  creek  by  the  defendant  with  an  imple- 
ment made  in  the  form  of  a  scoop  shovel,  which  was  formed  of 
wires,  and  so  made  that  the  water  and  small  particles  would  go 
through,  and  the  larger  lumps  of  the  coal  be  preserved ;  that  he 
shoveled  this  coal  from  the  creek  on  to  a  flat  or  boat ;  that  he 
navigated  the  boat  along  the  creek  to  a  place  where  he  had 
built  a  box  on  the  edge  of  the  creek,  projecting  over  the  edge 
some  little  distance,  and  erected  there  for  the  purpose  of  putting 
coal  in,  and  that  he  sold  the  coal  to  various  parties  or  used  it 
himself. 

"  It  also  appears  that  this  coal  washed  down  the  creek  from 
collieries  located  above ;  that  it  was  refuse  that  was  thrown  out 
by  those  collieries  and  in  times  of  high  water  was  washed  down 
tJbis  creek  and  found  lodgment  at  various  places  in  the  bed  of 
the  creek.  Sometimes  when  there  is  a  high  flood  it  is  carried 
over  on  to  the  valuable  farming  lands  along  the  creek.  We 
think  there  is  no  doubt  but  that  this  coal,  when  it  is  lodged 
there  upon  the  flats  each  side  the  creek,  or  when  it  is  in  the 
Vol.  clvi — 26 
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bed  of  the  creek,  belongs  to  the  owner  of  the  land  and  of  the 
bed  of  the  creek. 

^^  Coal  is  a  mineral  and  it  is  originally  taken  from  the  soiL 
It  is  originally  a  part  of  it  and  passes  with  the  sale  of  the  land. 
When  it  is  mined  the  part  of  it  that  is  valuable  for  sale  is  kept» 
and  there  is  a  gieat  deal  of  refuse  thrown  away  from  the  breaker 
that  gets  into  the  creek.  It  is  still  mineral.  It  is  carried  down 
the  creek  and  lodges  along  the  bed  of  the  creek.  It  mingles 
to  a  certain  extent  with  the  soil.  Gravel  floats  down  the  creek, 
moves  along  with  the  water,  more  or  less,  and  so  does  sand. 
If  some  person  should  put  a  large  quantity  of  gravel  into  the 
creek  at  the  head  of  it,  and  that  fine  gravel  should  be  carried 
down  by  high  water  until  it  got  upon  another  man's  land,  it 
would  not  be  pretended  that  the  person  who  originally  owned 
that  gravel  could  follow  down  upon  another  man's  land  and  re- 
claim it.  So  with  the  particles  of  sand  that  are  continually 
being  washed  down  a  stream  of  water.  Some  lodge  upon  one 
man's  land  and  some  upon  another,  and  no  one  would  pretend 
that  the  man  who  might  have  originally  owned  that  sand  conld 
follow  it  down  the  creek  to  another's  land  and  pick  out  the 
particles  as  his  own,  even  if  he  could  identify  it.  Coal  is  a 
minei-al  and,  like  the  gravel  or  like  the  sand,  if  it  washes  down 
the  stream  and  lodges  on  another's  land  it  certainly  becomes 
part  of  the  realty.  The  difference  is  simply  in  degree  but  not 
in  principle. 

"  This  coal,  as  I  understand  it,  is  put  into  the  creek  by  the 
owners  for  the  purpose  of  getting  rid  of  it.  They  have  entirely 
abandoned  their  title  to  this  property.  All  they  wish  to  do  is 
to  get  it  away  from  their  mines,  and  they  are  very  glad  to  get 
rid  of  it.  Wheie  property  is  abandoned  and  it  washes  down  a 
stream,  or  is  brought  in  any  other  way  upon  another  man's 
land,  the  owner  of  the  land  is  said  to  be  in  possession  of  that 
property  sufficient  to  sustain  larceny. 

"  There  is  a  difference  between  a  trespass  and  a  larceny. 
Larceny  is  the  felonious  taking  and  carrying  away  of  the  prop- 
erty of  another  with  intent  to  convert  it  to  one's  own  use. 
Now,  if  we  were  simply  to  state  to  you  that  larceny  was  the 
taking  and  carrying  away  the  property  of  another  with  intent 
to  convert  it  to  one's  own  use,  we  would  not  give  you  a  correct 
definition  of  it.     It  is  the  felonious  taking  away,  and  without 
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the  word  feloniously  there  is  no  proper  definition  of  larceny^ 
We  think  this  property  in  question  was  the  property  of  Jacob 
Bower,  and  if  the  defendant  took  that  property  we  think  he 
took  the  property  of  another ;  but  it  must  be  personal  prop- 
erty, and  it  must  be  taken  with  a  felonious  intent ;  that  is, 
there  must  have  been  a  guilty  consciousness  of  wrongdoing, 
a  suiTcptitious  and  clandestine  taking  with  consciousness  of 
guilt.  Where  one  goes  on  the  property  of  another  and  takes 
it  under  a  claim  of  right,  believing  that  he  has  a  right  tx)  take 
it,  there  is  no  larceny  even  if  it  be  pei*sonal  property :  but  this 
property  we  hold  to  be,  in  the  first  instance,  real  estate  lying 
in  the  bed  of  the  creek  and  belonging  to  the  owner  of  the  soil, 
and  if  the  defendant  separated  it,  he  committed  a  trespass 
but  not  a  larceny.  It  may  be  that  a  man  may  take  sand,  or 
gravel,  or  coal,  or  timber,  or  any  other  like  thing,  sever  it  from 
the  real  estate,  abandon  it  and  leave  it  there  in  the  possession 
of  another  in  its  severed  condition,  and  then  go  back,  after  an 
interval  of  time,  and  take  the  property  and  be  convicted  of 
larceny  for  so  doing ;  but  it  is  because  he  does  not  keep  the 
continued  possession  of  the  property  which  he  has  taken  from 
the  owner.  If  it  be  a  continued  possession  the  mere  setting  it 
down  and  taking  it  up  again  would  not  make  it  a  larceny.  So 
here  this  coal  is  taken  from  the  bed  of  the  creek  and  put  on  a 
float,  still  in  the  possession  of  the  trespasser.  It  is  then  put 
in  these  bins  on  the  bank  of  the  creek  still  in  the  possession  of 
the  trespasser,  and  all  we  can  say  is  that  the  defendant  in  this 
case  has  committed  an  undoubted  trespass  upon  the  property 
of  the  prosecutor,  but  we  cannot  say  that  he  has  committed  a 
larceny. 

"  So  we  say  to  you  that  under  the  evidence  in  this  case  we 
think  you  should  find  the  defendant  not  guilty.  The  evidence 
is  not  sufficient  to  justify  you  in  finding  the  defendant  guilty 
of  larceny." 

Verdict,  not  guilty.     The  Commonwealth  appealed. 

Error  assiffned  was  charge  of  court,  quoting  it. 

C.  B.  Witmer^  Voris  Auten^  district  attorney,  and  S.  B.  Boyer 
with  him,  for  appellant. — We  will  not  contend  that  a  prisoner 
once  acquitted  can  be  put  in  jeopardy  the  second  time  for  the 
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same  offence,  but  we  believe  that  where  a  case  is  brought  up 
from  a  lower  court  by  the  commonwealth,  as  a  test  case,  the 
Supreme  Court  can  and  should  examine  the  error  assigned  and 
reverse  a  judgment,  if  found  erroneous,  although  no  new  ve- 
nire can  be  awarded. 

Realty  is  not  the  subject  of  larceny,  but  larceny  can  be  com- 
mitted of  things  real,  when  severed  from  the  realty,  by  a  thief, 
of  the  owner,  and  taken  from  its  place ;  or,  in  other  words,  if 
the  thing  is  detached,  by  the  hand  of  man,  in  such  a  manner 
as  will  indicate  to  a  passer-by  that  it  was  not  intended  to  be 
used  any  longer  in  connection  with  the  realty :  Whart.  Cr.  L., 
8th  ed.  §  864 ;  Bish.  Cr.  L.,  4th  ed.  §  781. 

No  brief  filed  for  appellee. 

Opinion  by  Mr.  Justice  Williams,  July  19, 1898 : 
The  indictment  on  which  the  defendant  was  tided  in  the 
court  below  contained  two  counts.  One  of  them  charjged  a  lar- 
ceny at  common  law.  The  other  was  drawn  under  the  act  of 
May  8, 1876,  P.  L.  142.  The  learned  judge  by  whom  the  trial 
was  conducted  instructed  the  jury  that  there  could  be  no  con- 
viction upon  the  first  count,  because  the  acts  alleged  to  consti- 
tute the  larceny  amounted  to  no  more  than  a  trespass ;  and  that 
there  could  be  no  conviction  upon  the  second  count,  because  the 
act  of  1876  was  not  applicable  upon  the  facts  shown.  Being  of 
the  opinion  that  there  could  be  no  conviction  upon  the  indict- 
ment, he  said  to  the  jury :  "  We  think  you  should  find  the  de- 
fendant not  guilty.  The  evidence  is  not  sufficient  to  justify 
you  in  finding  the  defendant  guilty  of  larceny."  A  verdict  of 
not  guilty  followed. 

The  commonwealth  appealed,  and  now  asks  us  to  review  the 
doctrine  laid  down  by  the  trial  judge  in  his  general  charge,  on 
the  distinction  between  trespass  and  larceny,  and  to  reverse 
the  judgment.  The  defendant  having  been  tried  and  acquitted 
upon  an  indictment  charging  a  felony,  we  do  not  see  how  we 
can  reverse  the  judgment  and  award  a  venire  facias  de  novo. 
Even  when,  as  in  this  case,  the  acquittal  is  the  result  of  error 
alleged  to  have  been  committed  by  the  judge  in  stating  the  law 
to  the  jury,  the  right  to  direct  a  new  trial  is  involved  in  great 
doubt.     When  it  is  the  result  of  the  action  of  the  jury  upon  the 
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evidence  the  verdict  is  final,  notwithstanding  it  may  be  against 
the  weight  of  the  evidence.  People  v.  Mather,  4  Wendell,  230 ; 
People  V.  Comstock,  8  Wendell,  649.  In  Massachusetts  the 
same  rule  prevails  as  to  felonies,  but  in  misdemeanors  a  new 
trial  may  be  ordered  after  a  conviction,  at  the  instance  of  the 
defendant.  The  same  rule  appears  to  be  held  in  England.  In 
this  state  I  do  not  find  that  the  precise  point  has  been  decided, 
and  as  counsel  for  the  commonwealth  assure  us  that  the3r  do 
not  ask  a  new  venire  in  this  case,  it  is  not  necessary  now  to  de- 
termine it.  The  judgment  must  be  affirmed,  because  it  rests 
on  a  verdict  of  acquittal  in  a  trial  for  felony.  We  do  not  how- 
ever wish  to  be  understood  as  assenting  to  the  statement  of  the 
law  applicable  to  the  facts  of  this  case  made  by  the  learned 
judge  to  the  jury. 

It  appeared  on  the  trial  that  Bower,  the  prosecutor,  was  the 
owner  of  a  farm  which  was  crossed  by  Mahanoy  creek.  Some 
distance  up  the  stream  coal  mines  were  in  operation  and  had 
been  for  many  years.  The  culm  and  waste  from  the  mines  and 
breaker,  which  had  been  thrown  into,  or  piled  upon  the  bank 
of  the  creek,  had  been  carried  down  the  stream  by  the  current 
and  the  floods,  and  deposited  in  the  channel  and  along  the  shores 
in  considerable  quantities.  This  material  having  been  abandoned 
by  its  original  owners  belonged  to  him  on  whose  land  the  water 
left  it.  The  water  dropping  the  heavy  pieces  first  and  carry- 
ing the  smaller  particles  and  dust  along  in  the  current  served 
as  a  screen ;  and  as  the  result  of  this  process  considerable  quan- 
tities of  coal  suitable  for  burning  were  lodged  along  the  channel 
and  the  banks  of  the  stream  throughout  its  course  over  the 
prosecutor's  farm.  The  defendant  descending  the  stream  with 
a  flat  boat  entei-ed  upon  the  lands  of  Bower  and  began  to  gather 
coal  from  the  surface.  He  was  provided  with  a  scoop  or  shovel 
made  of  strong  wire  or  iron  rods  with  which  he  gathered  up 
the  coal.  The  sand  and  gravel  passed  through  the  meshes  of 
the  scoop,  leaving  the  pieces  of  coal  within  it.  When  the  gravel 
was  all  sifted  out  the  cleaned  coal  was  emptied  upon  the  flat 
boat.  This  process  was  continued  until  a  boat  load  was  obtain- 
ed. The  boat  was  then  towed  or  pushed  to  some  bins  on  the 
shore  opposite  to  Bower's  house  and  the  coal  was  transferred  from 
the  boat  to  the  bins.  This  was  repeated  until  from  eight  to 
twelve  tons  of  coal  had  been  gathered,  cleaned,  deposited  on 
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the  boat,  transported  to  the  bins  and  unloaded.  This  coal  was 
afterwards  delivered  to  purchasers,  or  taken  for  consumption, 
from  the  bins.  Here  was  a  taking  with  intent  to  carry  away 
and  convert,  a  carrying  away  and  an  actual  conversion,  which 
the  commonwealth  held  sustained  the  indictment  for  larceny. 
The  learned  judge  however  instructed  the  jury  that  the  process 
of  collecting,  cleaning,  loading  upon  the  flat  boat,  transporting 
to  the  bins,  and  unloading  the  coal  into  them,  must  be  regarded 
as  one  continuous  act,  like  the  act  of  him  who  tears  a  piece  of 
lead  from  a  building  and  carries  it  off;  or  who  passing  an  or- 
chard plucks  fruit  and  takes  it  away ;  and  that  the  defendant 
was  therefore  a  trespasser  only.  The  distinction  in  the  mind 
of  the  learned  judge  was  that  between  real  and  personal  estate. 
The  coal  lying  upon  the  surface  he  held  to  be  real  estate.  The 
lifting  it  up  in  the  shovel  was  on  this  theory  a  severance  which 
forcibly  changed  its  character  and  made  it  personal.  The  load- 
ing into  the  flat  boat,  the  transportation  to  the  bins,  and  unload- 
ing of  the  boat,  all  of  which  acts  were  done  within  the  lines  of 
the  prosecutor's  land,  and  occupied  hours  of  time  for  each  boat 
load,  were  so  connected  with  the  severance  as  to  make  but  a 
single  act.  For  this  reason  he  held  that  the  defendant  was 
guilty  of  a  trepass  only.  The  common  law  did  distinguish  be- 
tween things  that  are  connected  with  or  savor  of  the  real  estate, 
and  those  that  are  personal  goods.  An  apple  growing  upon  a 
tree  was  connected  with  the  land  by  means  of  the  tree  that  bore 
it,  and  so  held  to  partake  of  the  nature  of  the  land  and  to  be 
real  estate.  One  who  plucked  it  from  the  tree  and  at  once  ate 
or  carried  it  away  was  therefore  a  trespasser ;  but  if  he  laid  it 
down,  and  afterwards  carried  it  away,  so  that  the  taking  and 
the  asportation  were  not  one  and  the  same  act,  then  if  the  car- 
rying away  was  done  animo  furandi  the  elements  of  larceny 
were  present. 

Blackstone  tells  us,  in  vol.  4,  p.  238,  of  the  Commentaries,  that 
larceny  cannot  be  committed  of  things  that  savor  of  the  realty, 
because  of  "  a  subtility  in  the  legal  notions  of  our  ancestors." 
He  then  explains  the  subtile  distinction  as  follows:  "These 
things  (things  that  savor  of  the  realty)  were  parcel  of  the  real 
estate  and  therefore  while  they  continued  so  could  not  by  any 
possibility  be  the  subject  of  theft,  being  absolutely  fixed  and 
immovable.     And  if  they  were  severed  by  violence  so  as  to  be 
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changed  into  movables,  and  at  the  same  time,  by  one  and  the 
same  continued  act,  carried  off  by  the  person  who  severed  them, 
they  could  never  be  said  to  be  taken  from  their  proprietor  in 
their  newly  acquired  state  of  mobility."  But  he  explains  that 
if  the  act  of  severance  and  that  of  carrying  away  be  separated, 
so  that  they  do  not  constitute  ^'  one  and  the  same  continued 
act,"  the  subtile  distinction  between  personal  goods  and  those 
that  savor  of  the  real  estate  ceases  to  protect  the  wrongdoer 
from  a  criminal  prosecution,  and  a  charge  of  larceny  can  be 
sustained.  The  question  whether  this  coal  lying  loose  upon 
the  surface,  like  other  drift  of  the  stream,  was  real  or  personal 
estate  does  not  seem  to  have  been  raised  in  the  court  below, 
and  it  is  not  before  us. 

The  real  question  presented  is  whether  this  case  upon  its 
facts  is  one  for  the  application  of  the  common  law  rule.  Have 
we  here  a  severance  and  an  asportation  that  constitute  '^  one 
and  the  same  continuous  act?"  If  the  picking  of  the  coal 
from  the  surface  be  treated  as  an  act  of  severance,  we  have 
next  the  act  of  cleaning  and  sifting;,  then  the  deposit  of  the 
cleaned  coal  upon  the  flat  boat  little  by  little  ;  then  the  trans- 
portation of  the  boat  load  to  the  bins;  then  the  process  of 
shoveling  the  coal  from  the  boat  into  the  bins. 

The  acts  occupying  considerable  time  for  each  boat  load  were 
all  done  within  the  inclosures  of  the  prosecutor.  It  is  as  though 
one  should  come  with  team  and  farm  wagon  into  his  neighbor's 
corn  field  and  pluck  the  ears,  load  them  into  the  wagon,  and 
when  the  wagon  would  hold  no  more,  draw  the  corn  away  to 
his  own  com  house ;  and  then  return  again,  and  continue  the 
process  of  harvesting  in  the  same  manner  until  he  had  trans- 
ferred his  neighbor's  crop  to  his  own  cribs.  If  such  acts  were 
done  under  a  bona  fide  claim  of  title  to  the  crop,  they  would 
not  amount  to  larceny,  but  if  done  animo  furandi  all  the  ele- 
ments of  larceny  would  be  present.  In  the  case  before  us,  it  is 
conceded  that  the  coal  belonged  to  Bower,  and  was  in  his  pos- 
session as  part  of  his  real  estate.  The  defendant  entered  his 
lands  for  the  purpose  of  collecting  coal  and  carrying  it  away. 
He  makes  no  bona  fide  claim  of  title ;  no  offer  to  purchase ; 
sets  up  no  license ;  but  rests  on  the  proposition  that,  like  the 
man  who  plucks  an  apple  from  a  tree  and  goes  his  way,  he  is 
liable  only  as  a  trespasser.     If  this  be  true  he  could  gather  the 
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coal  from  Bower's  land  as  often  as  the  stream  made  a  sufficient 
deposit  to  justify  the  expenditure  of  time  necessary  to  gather, 
clean,  transport  and  put  it  in  bins.  Upon  the  same  principle 
he  might  gather  all  the  crops  growing  on  Bower's  farm  as  they 
matured,  and,  by  hauling  each  load  away  when  it  was  made  up, 
defend  against  the  charge  of  larceny,  on  the  ground  that  the 
gathering  from  the  tree,  the  stalk,  or  the  hill,  the  loading  into 
wagons,  and  the  carrying  of  the  loads  away,  though  occup)'ing 
hours  for  each  load  and  many  days  for  the  crop,  was  ^^  one  and 
the  same  continuous  act "  of  trespass.  We  cannot  agree  to  such 
an  extension  of  the  common  law  rule,  but  are  of  the  opinion 
that  this  case  should  have  gone  to  the  jury  on  the  existence  of 
the  animo  furandi. 


Steimling  v.  Bower,  Appellant. 

Malicious  prosecution — Probable  cause — Larceny, 

On  an  indictment  for  malicious  prosecution,  it  appeared  that  defendant 
was  the  owner  of  a  farm  which  was  crossed  by  a  creek.  Along  the  shores, 
and  in  the  bed  of  the  creek,  particles  of  coal  and  culm  had  been  deposited, 
being  carried  down  by  the  current  and  the  flood,  from  mines  further  up  the 
stream.  Plaintiff,  descending  the  sti*eam  in  a  flat  boat,  entered  upon  the 
lands  of  the  defendant,  and  began  to  gather  coal  from  the  surface.  He 
was  provided  with  a  scoop  or  shovel  made  of  strong  wire  or  iron,  with 
which  he  gathered  up  the  coal.  The  sand  and  gravel  passed  through  the 
meshes  of  the  scoop,  leaving  the  pieces  of  coal  within  it.  When  the  gravel 
was  all  sifted  out,  the  clean  coal  was  emptied  upon  the  flat  boat.  This 
process  was  continued  until  a  boat  load  was  obtained.  The  boat  was  then 
towed  or  pushed  to  some  bins  belonging  to  plaintiff,  and  afterwards  de- 
livered to  purchasers,  or  taken  for  consumption  from  the  bins.  Defendant 
prosecuted  plaintiff  for  larceny,  but  at  the  tiial  the  juiy  rendered  a  verdict 
of  not  guilty  under  binding  instructions  from  the  court.  Held,  that  defend- 
ant had  shown  probable  cause,  and  that  plaintiff  was  not  entitled  to  recover 
in  an  action  for  malicious  prosecution. 

Argued  May  22, 1898.  Appeal,  No.  46,  July  T.,  1898,  by  de- 
fendant, Jacob  Bower,  from  judgment  of  C.  P.  Northumber- 
land Co.,  Feb.  T.,  1898,  No.  168,  on  verdict  for  plaintiff,  John 
Steimling.  Before  Stbrrbtt,  C.  J.,  Williams,  Mitchbll, 
Dean  and  Thompson,  JJ. 
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Trespass  for  malicious  prosecution. 

The  facts  appear  in  Com.  v.  Steimling,  the  preceding  case. 

Defendant's  point  was  among  others  as  follows : 

"  3.  Plaintiff  has  failed  to  show  want  of  probable  cause  and 
malice  on  the  part  of  Jacob  Bower,  therefore  he  is  not  en- 
titled to  recover  in  this  suit.  Answer:  This  we  do  not  af- 
firm. We  do  not  say  to  you  that  the  plaintiff  has  failed  to 
show  want  of  probable  cause.  We  have  already  instructed  you 
that  under  the  evidence  in  this  case  the  plaintiff  has  shown  it. 
We  do  not  say  to  you  that  the  plaintiff  has  failed  to  show  malice 
on  the  part  of  Jacob  Bower,  neither  do  we  say  to  you  that  the 
plaintiff  has  shown  it,  but  we  submit  that  question  to  you  as 
to  whether  he  has  or  has  not  shown  malice  on  the  part  of  Jacob 
Bower,  under  all  the  evidence  in  this  case."  [4] 

Verdict  and  judgment  for  plaintiff  for  $100.  Defendant  ap- 
pealed. 

Urrar  (usiffned  was  (4)  instruction,  quoting  it. 

S.  B.  Boyer^  0.  B.  Witmer  with  him,  for  appellant,  cited : 
14  A.  &  E.  Enc.  L.  28 ;  Reynolds  v.  DeGeer,  13  111.  Ap.  113 ; 
Nebenzahl  v.  Townsend,  61  How.  Pr.  368 ;  Howell  v.  Edwards, 
8  Ired.  616 ;  Dietz  v.  Langfitt,  68  Pa.  284 ;  Bernar  v.  Dunlap, 
94  Pa.  331 ;  Gilliford  v.  Windel,  108  Pa.  142 ;  Cooper  v.  Hart, 
147  Pa.  594;  McClafferty  v.  Philp,  151  Pa.  86;  McCarthy  v. 
DeArmit,  99  Pa.  69 ;  Travis  v.  Smith,  1  Pa.  284 ;  Fisher  v.  For- 
rester, 88  Pa.  601. 

No  book  filed  for  appellee. 

Opinion  by  Mr.  Justice  Williams,  July  19, 1898 : 
This  case  grows  oat  of  the  Commonwealth  v.  John  Steimling, 
in  which  an  opinion  is  filed  herewith.  That  was  a  prosecution 
for  the  larceny  of  anthracite  coal,  in  which  the  learned  judge  of 
the  court  below  directed  the  jury  to  render  a  verdict  of  not 
guilty,  for  the  reason  that  the  facts  relied  on  by  the  common- 
wealth as  justifying  a  conviction  were  wholly  insuflBcient  for 
that  purpose,  and  amounted  to  a  simple  trespass  and  no  more. 
After  the  verdict  was  rendered,  this  action  was  brought  to  re- 
cover damages  for  an  alleged  malicious  prosecution.     Bowei 
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defended  on  the  ground  that,  even  if  mistaken  as  to  the  legal 
value  of  the  facts,  they  afforded  probable  cause  for  instituting 
the  prosecution. 

The  leai*ned  trial  judge  overruled  this  defence  and  instructed 
the  jury  in  effect  that  as  the  facts  charged  did  not  amount  to 
larceny  they  afforded  no  probable  cause  for  the  prosecution ; 
and  that  this  fact  was  evidence  upon  the  question  of  the  exis- 
tence of  malice  in  the  mind  of  the  prosecutor  against  the  de- 
fendant. Upon  this  view  of  the  case  the  jury  found  for  the 
plaintiff.  We  have  decided  that  the  learned  judge  was  mis- 
taken in  his  view  of  the  case  of  Commonwealth  v.  SteimUng, 
and  that  instead  of  directing  a  verdict  in  favor  of  the  defend- 
ant he  should  have  submitted  the  case  to  the  jury.  The  same 
enor  that  led  to  a  binding  instruction  in  that  case  is  the  basis 
of  the  instruction  complained  of  in  this,  and  requires  us  to  re- 
verse the  judgment.  A  conviction  might  have  been  had  on 
the  facts  disclosed  in  the  prosecution  for  larceny.  This  being 
so,  it  is  clear  that  it  was  error  to  tell  the  jury  that  the  defend- 
ant had  failed  to  show  probable  cause,  and  that  the  facts  showed 
on  the  other  hand  that  no  probable  cause  existed.  What  the 
result  of  the  criminal  case  might  have  been  if  it  had  been  sub- 
mitted to  the  jury  we  cannot  tell. 

If  the  defendant  in  that  case  had  been  convicted  no  one 
would  pretend  that  this  action  could  be  maintained.  On  a 
consideration  of  all  the  facts  we  are  not  disposed  to  direct  a 
venire  facias  de  novo,  but  the  judgment  of  the  court  below  is 
reversed. 


Hower,  Appellant,  v,  Ulrich. 

Trespaaa — Trover  and  conversion — Knowledge. 

While  a  parent  is  not  liable  for  the  independent  torts  of  his  child,  he  is 
liable  for  trover  and  conversion  committed  by  his  child,  where  he  has 
knowledge  of  the  act  of  conversion,  and  continues  to  enjoy  the  benefit  of  it. 

Defendant  was  employed  to  gather  com  and  store  it  in  plaintifiPs  baiii. 
The  corn  was  gathered  by  defendant  or  his  family,  and  there  was  evi- 
dence that  some  of  his  children  had  carried  off  part  of  the  corn  and  put 
it  in  his  own  or  his  wife's  bin.  The  court  charged  that  •*  if  somebody  else 
carried  it  (the  com)  away,  if  the  children  or  family  of  the  defendant,  and 
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he  was  not  present  and  did  not  aid,  abet  or  counsel  them,  he  would  not 
be  guilty.  This  is  an  actioft  of  trespass,  and  the  defendant  must  be  guilty 
of  the  wrongful  or  tortious  act  himself,  or  have  advised  or  assisted  in  some 
way,  before  he  can  be  found  guilty.^^  Held,  that  the  instruction  placed 
the  defendant's  liability  upon  too  narrow  a  basis,  and  that  the  jury  should 
have  been  instructed  that  if  the  com  was  taken  by  any  of  the  defendant's 
family  under  the  circumstances  charged,  then  it  was  not  necessary  that  he 
should  have  been  present,  or  ordered,  or  aided  the  taking  in  any  way ;  if 
he  knew  of  it,  at  the  time,  or  afterwards,  he  was  liable  for  its  value  in 
this  action. 

Execution — AUacfiment — Costa — Practice^  C.  P,       * 

Judgment  was  entered  against  a  plaintiff  for  costs.  The  amount  of  the 
judgment  was  then  attached  in  his  hands  by  a  creditor  of  the  defendant. 
After  the  date  of  the  attachment,  defendant  issued  a  fi.  fa.  Subsequently 
the  attachment  was  set  aside.  Eeld,  that  the  levy  on  the  fi.  fa.  should 
have  been  set  aside,  as  it  had  been  oppressively  issued  when  plaintiff 
was  in  no  default,  and  the  subsequent  discontinuance  of  the  attachment 
did  not  cure  tlie  original  wrong. 

Argued  May  28, 1898.  Appeal,  No.  881,  Jan.  T.,  1898,  by 
plaintiff,  A.  D.  Hower,  from  judgment  of  C.  P.  Northumber- 
land Co.,  Dec.  T.,  1891,  No.  7,  on  verdict  for  defendant,  David 
Ulrich.  Before  Stbbbbtt,  C.  J.,  Williams,  Mitchell,  Dean 
and  Thompson,  JJ. 

Appeal  from  justice  of  peace.     Plea,  not  guilty. 

At  the  trial,  before  Savidge,  P.  J.,  it  appeared  that  plaintiff 
employed  defendant  to  cultivate  his  farm.  Plaintiff  claimed 
that  defendant  had  no  interest  in  the  grain,  but  was  to  place 
it  in  plaintiff^s  granary  and  cribs.  There  was  evidence  that 
during  the  fall  of  1890  defendant  and  his  wife  and  children 
husked  the  corn,  and  that  some  of  the  family  hauled  a  portion 
of  it  to  the  crib  of  defendant  or  his  wife. 

The  court  charged  in  part  as  follows : 

^^  If  you  find  that  the  defendant  did  haul  this  corn  from  the 
Hower  farm  to  the  Ulrich  crib,  as  contended  for  by  the  plain- 
tiff, then  your  verdict  ought  to  be  for  the  plaintiff.  If,  on  the 
other  hand,  you  find  the  contention  of  the  defendant  correct 
and  he  did  not  carry  away  the  corn  of  Mr.  Hower,  then  your 
verdict  ought  to  be  for  the  defendant.  It  is  contended  that 
this  Ulrich  property  and  crib  belonged  not  to  David  Ulrich  but 
to  Margaret.  Now  if  the  defendant  carried  away  the  corn  to 
the  crib,  or  assisted,  aided  or  abetted  in  carrying  it  away,  or 
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directed  it  to  be  carried  away,  it  makes  no  difference  whether 
it  was  carried  to  Margaret  Ulrich's  crib  or  not,  the  plaintiff 
would  be  entitled  to  recover.  [But  if  somebody  else  carried 
it  away,  if  the  children,  or  family,  or  any  of  the  children  or 
family  of  the  defendant,  and  he  was  not  present  and  did  not 
aid,  abet  or  counsel,  then  of  course  he  would  not  be  guilty. 
This  is  an  action  of  trespass,  and  the  defendant  must  be  guilty 
of  the  wrongful  or  tortious  act  himself  or  have  advised  or  as- 
sisted in  some  wa^  before  he  can  be  found  guilty.]  [3]  .... 

"  If  these  children  were  in  his  employ  and  he  knew  of  it  and 
he  countenanced  it  and  directed  it,  he  would  be  responsible, 
even  though  he  was  not  on  the  ground  himself." 

Verdict  and  judgment  for  defendant.     Plaintiff  appealed. 

After  judgment  was  entered  against  plaintiff  for  costs,  the 
amount  of  the  judgment  was  attached  in  his  hands  by  a  cred- 
itor of  defendant.  After  the  date  of  the  attachment,  defendant 
issued  a  &.  fa.  Subsequently  the  attachment  was  discontinued. 
Prior  to  the  discontinuance  of  the  attachment  a  rule  was  taken 
to  show  cause  why  the  fi.  fa.  should  not  be  set  aside.  The 
court  discharged  the  rule.  [4] 

Errors  assigned  were  (8)  instructions,  in  brackets,  quoting 
them  ;  (4)  discharge  of  above  rule. 

8.  B.  Boyer  and  A.  D.  Mower^  for  appellant,  cited :  On  ques- 
tion of  conversion :  Nieman  v.  Ward,  1  W.  &  S.  68 ;  Heilbruner 
&  Co.  V.  Wayte,  61  Pa.  259 ;  Parker  v.  Donaldson,  6  W.  &  S. 
137 ;  Lowry  v.  Reed,  69  Pa.  425 ;  McClung  v.  Dearborne,  184 
Pa.  396 ;  Kerns  v.  Piper,  4  W.  222 ;  Washington  Mutual  Ins. 
Co.  V.  Rosenberger,  3  W.  N.  16,  s.  c,  88  Leg.  Int.  888.  On  effect 
of  attachment :  Kase  v.  Kase,  84  Pa.  181 ;  Childs  v.  Digby, 
24  Pa.  23 ;  Breading  v.  Siegworth,  29  Pa.  399 ;  Prescott  v. 
Otterstatter,  85  Pa.  688 ;  Budd  v.  P.  &  R.  R.,  102  Pa.  220 ; 
act  of  June  16, 1836,  P.  L.  768. 

Lorenzo  Everitt^  for  appellee,  cited,  on  question  of  conversion : 
Yerger  v.  Warren,  81  Pa.  819 ;  Ry.  v.  Donahue,  70  Pa.  119. 

Opinion  by  Mr.  Justice  Mitchell,  July  19, 1898 : 

The  learned  judge  instructed  the  jury  that  "  if  somebody  else 
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carried  it  (the  com)  away,  if  the  children  or  family  of  the  de- 
fendant, and  he  was  not  present  and  did  not  aid,  abet  or  coun- 
sel them,  of  course  he  would  not  be  guilty.  This  is  an  action 
of  trespass,  and  the  defendant  must  be  guilty  of  the  wrongful 
or  tortious  act  himself,  or  have  advised  or  assisted  in  some  way 
before  he  can  be  found  guilty."  This  would  have  been  entirely 
correct  if  the  trial  had  been,  as  under  the  evidence  it  might  well 
have  been,  on  an  indictment  for  larceny  by  bailee,  but  in  a  civil 
action  for  damages  it  put  th»  defendant's  liability  on  too  nar- 
row a  basis.  By  his  contract  defendant  was  to  gather  the  corn 
and  put  it  in  plaintiff's  bam.  The  corn  was  gathered  by  defend- 
ant or  his  family,  and  there  was  evidence  that  some  of  them  had 
carried  off  part  of  it  and  put  it  in  his  own,  or  his  wife's  bin. 
Whether  he  was  present  or  not  was  disputed,  and  the  learned 
judge  charged  as  already  quoted  that  if  ^'  he  was  not  present 
and  did  not  aid,  abet  or  counsel "  he  was  not  liable.  Later  on 
the  charge  was  qualified  somewhat  in  this  respect  by  the  direc- 
tion that  ^^  if  these  children  were  in  his  employ  and  he  knew  of 
it,  and  he  countenanced  it  and  directed  it,  he  would  be  respon- 
sible, even  though  he  was  not  on  the  ground  himself."  But 
even  this  was  much  too  narrow  a  basis  for  liability.  A  man  can- 
not keep  and  use  another's  stolen  corn,  and  avoid  liability  for 
its  value  by  saying  that  he  did  not  know  of,  or  countenance,  or 
direct  the  stealing  of  it.  It  he  knew  at  any  time,  he  became 
immediately  responsible,  and  the  presumption  in  the  present 
case  is  that  he  did  know.  His  children,  several  of  them  under 
age,  were  doing  his  work,  by  his  orders,  and,  to  some  extent 
at  least,  in  his  personal  presence.  It  is  highly  improbable  that 
they  would  have  hauled  the  corn  to  his  bin  without  his  knowl- 
edge and  sanction,  at  least.  The  circumstances  g^ve  rise  to  a 
strong  presumption  that  what  they  did  was  by  his  orders.  It 
is  true  that  a  roaster,  and  even  a  parent,  is  not  liable  for  the 
independent  torts  of  his  servant,  or  child,  but  for  his  own  tres- 
pass only,  but,  as  said  by  our  brother  Williams  in  McClung  v. 
Dearborne,  184  Pa.  896,  this  general  doctrine  must  not  be  taken 
too  literally.  And  in  Strohl  v.  Levan,  89  Pa.  177,  it  was  said 
by  Thompson,  J. :  "  The  son  was  driving  and  the  father,  the 
defendant,  was  riding.  The  latter  made  no  objection  or  en- 
deavor to  control  his  son,  and,  if  he  did  not,  it  was  a  presump- 
tion which  a  jury  might  well  make,  and  which  I  think  they 
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were  bound  to  make,  that  he  assented  to  what  was  done  in  the 
management  of  the  team  which  did  the  injury,  and  therefore 
was  answerable."  See  also  Beedy  v.  Reding,  16  Maine,  862,  a 
very  analogous  case  to  the  present  The  jury  should  have  been 
instructed  that  if  the  com  was  taken  by  any  of  the  defendant's 
family  under  the  circumstances  charged,  then  it  was  not  neces- 
sary that  he  should  have  been  present,  or  ordered,  or  aided  the 
taking  in  any  way.  If  he  knew  of  it,  at  the  time  or  afterwards, 
he  was  liable  for  its  value  in  thia  action. 

There  was  also  error  in  not  setting  aside  the  levy  on  the 
fi.  fa.  and  relieving  the  appellant  from  the  costs  of  it.  There 
was  an  outstanding  attachment,  prior  to  this  levy,  which  appel- 
lant was  not  bound  at  his  own  risk  to  disregard.  The  fi.  fa.  was 
oppressively  issued  when  appellant  was  in  no  default,  and  the 
subsequent  assignment  and  discontinuance  of  the  attachment 
did  not  cure  the  original  wrong. 

Judgment  reversed  and  venire  de  novo  awarded. 


Ulrich  V.  Hower,  Appellcuit. 

EqvikMeccssignment— Claim  for  wages^Act  qf  May  10,  1881. 

It  is  not  entirely  clear  whether  an  assignment  to  a  creditor  by  a  debtor 
of  a  claim  for  money  due  to  the  latter  by  a  third  person  for  wages,  is  with- 
in the  act  of  May  10, 1881,  P.  L.  17,  but  whether  it  is  or  not,  the  objection 
that  the  assignment  was  not  in  writing  can  only  be  raised  by  the  acceptor 
for  whose  benefit  the  statute  was  passed. 

Whether  such  a  verbal  assignment  is  revocable  or  not,  depends  largely 
upon  the  circumstances,  and  in  any  event  the  fact  of  revocation  is  for  the 
jury. 

Master  and  servant — Discharge  of  servant — Drur^enness. 

A  master  is  justified  in  discharging  a  servant  for  drunkenness  while  off 
duty,  if  his  drunkenness  while  off  duty  rendered  him  incapable  of  the  faith- 
ful and  efficient  performance  of  his  work  while  on  duty. 

A  single  instance  of  reckless  driving  or  using  a  team  for  other  people^s 
work  is  sufficient  to  justify  a  master  in  discharging  his  driver,  if  the  master 
has  been  thereby  injured.    It  is  usually  a  question  of  fact  for  the  jury. 

Execution — Attachment — Practice^  C.  P. 

On  March  8,  1892,  a  verdict  was  entered  in  favor  of  plaintiff.  On 
Aug.  18, 1892,  the  money  was  attached  in  defendant's  hands  by  a  creditor 
of  plaintiff,  with  notice  to  plaintiff.    On  Aug.  22,  1892,  the  jury  fee  was 
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paid  judgment  entered  on  the  verdict,  and  a  fi.  fa.  issued.  On  Aug.  26. 
1892,  a  rule  was  granted  to  set  aside  the  fi.  fa.  Subsequently  the  attach- 
ment was  discontinued.  The  court  then  discharged  the  rule  to  set  aside 
the  fi.  fa.    Held,  that  the  fi.  fa.  should  have  been  set  aside. 

Argued  May  28,  1893.  Appeal,  No.  382,  Jan.  T.,  1893,  by 
defendant,  A.  D.  Hower,  from  judgment  of  C.  P.  Northumber- 
land Co.,  Dec.  T.,  1891,  No.  9,  on  verdict  for  plaintiff,  Bruce 
Ulrich.  Before  Stbrrbtt,  C.  J.,  Williams,  Mitchell,  Dean 
and  Thompson,  JJ. 

Appeal  from  justice  of  peace.  Pleas,  non  assumpsit,  payment 
and  set-off. 

At  the  trial,  before  Savidgb,  P.  J.,  it  appeared  that  plaintiff 
was  employed  by  defendant  to  drive  a  team.  Plaintiff  continu- 
ed his  employment  for  several  months,  when  he  was  discharged 
by  defendant  on  the  ground  of  drunkenness  and  unfaithfulness. 
It  appeared  from  the  evidence  that  on  July  27, 1891,  there  was 
a  balance  of  about  $41.00  due  for  services  rendered.  Plaintiff, 
by  verbal  agreement,  assigned  and  appropriated  this  amount  to 
James  R.  Ritter,  a  creditor.  Defendant  being  informed  of  this 
assignment,  agreed  to  pay  the  balance  to  Ritter. 

When  Ritter  was  on  the  stand,  defendant  proposed  to  show 
by  him  ^*  that  the  amount  that  Mr.  Hower,  while  it  is  not  al- 
ready paid,  but  he  alleges  he  is  in  duty  bound  to  pay,  is  a  moral 
oWigation,  and  he  will  pay  it,  no  matter  what  the  verdict  is  in 
this  case,  and  feels  bound  to  pay  it  because  he  accepted  the 
verbal  order  that  was  offered  to  him  by  James  R.  Ritter,  the 
witness  present.'*  Plaintiff's  counsel  objected  that  the  evidence 
is  for  the  purpose  of  establishing  the  claim  as  a  set-off  against 
the  claim  in  suit,  and  the  evidence  cannot  be  admitted  for  the 
reason  that  there  is  no  evidence  to  show  that  Mr.  Hower  is 
Uable  to  James  R.  Ritter,  the  person  who  is  asked  to  give  the 
evidence.  And  there  being  no  obligation  on  his  part  to  pay, 
there  can  be  no  claim  to  set-off  in  this  case. 

Objections  sustained^  evidence  rejected,  and  exception.  [1] 

Defendant  proposes  to  prove,  by  the  same  witness,  'Hhat 
plaintiff  already  met  the  witness  and  gave  the  witness  a  verbal 
order  to  go  to  A.  D.  Hower  and  to  receive  his  pay  on  a  debt 
that  plaintiff  owed  the  witness ;  and  the  amount  that  A.  D. 
Hower,  the  defendant,  was  to  pay  to  the  witness  on  the  stand 
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on  account  of  this  order,  which  order  was  accepted  by  the  de- 
fendant, and  the  defendant  holds  himself  morally  and  legally 
bound  to  pay  that."  Plaintiffs  counsel  objects  for  the  same  rea- 
son as  given  before.  Objections  sustained,  evidence  rejected, 
and  exception.  [2] 

The  court  charged  in  part  as  follows  : 

^^  If  you  find  the  facts  as  the  plaintiff  contends,  that  he  did 
not  become  drunk  on  duty ;  that  he  did  not  abuse  the  team  ; 
that  the  hauling  which  he  did  was  only  occasional,  that  it  was 
no  more  than  would  remunerate  Mr.  Hower  through  him,  as 
contended,  then  I  say  to  you  that  such  acts  as  thc^e  would  not 
prevent  his  recovery.  His  being  drunk  while  off  duty  would 
not  be  such  misconduct  as  would  prevent  his  recovery.  His 
falling  asleep  upon  the  wagon,  if  only  once  or  occasional,  would 
not  be  such  misconduct  as  would  prevent  his  recovery.  [I  say 
unless  his  conduct  was  general,  or  frequent,  or  habitual,  that 
it  would  not  be' such  as  would  prevent  his  recovery  in  this  ac- 
tion.] [8]  In  speaking  of  his  conduct  I  have  omitted  to  speak 
of  the  conduct  in  selling  the  grain  of  the  defendant.  The  de- 
fendant contends  that  he  sold  certain  grain  provided  for  the 
team  to  one  Felix  Ritter,  that  he  appropriated  the  money  to  his 
own  use,  that  he  did  it  without  the  knowledge  of  the  defendant, 
and  I  say  to  you  that  if  you  believe  from  the  evidence  in  the 
case  that  he  did  sell  this  grain  and  appropriated  the  money 
without  the  knowledge  of  Mr.  Hower  and  that  Mr.  Hower  did 
not  condone  the  action  by  keeping  him  in  his  employ  after  he 
had  discovered  his  misconduct  in  this  particular,  that  then  such 
conduct  on  the  part  of  the  plaintiff  would  defeat  his  right  of 
action.  If  you  find  that  the  plaintiff  did  sell  his  grain  and  ap- 
propriate the  money  to  his  own  use,  then  I  say,  it  defeats  his 
right  of  action.  [If  you  find  otherwise  and  find  he  was  not 
guilty  of  such  misconduct,  such  frequent,  general  and  halutual 
misconduct  as  driving  the  team  and  hauling  goods  for  others, 
as  I  have  just  stated  to  you,  then  the  plaintiff  ought  to  recov- 
er.]  [4] 

^^  [There  was  some  evidence  offered  in  the  case  as  to  a  verbal 
order  which  had  been  given  by  the  plaintiff  to  one  James  Rit- 
ter on  Mr.  Hower,  the  defendant,  to  pay  a  bill  that  the  plaintiff 
owed  said  Ritter.  That  evidence  is  ruled  out.  You  are  not 
to  take  that  question  into  consideration.     Since  the  passage  of 
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the  act  of  May  10,  1881,  Mr.  Hower,  who  did  not  accept  this 
order  in  writing,  is  not  by  law  bound  by  his  verbal  expressions. 
.Mr.  Bitter  could  not  maintain  an  action  against  Mr.  Hower  and 
recover  from  him  that  debt  which  is  owing  to  Ritter  and  which 
was  given  by  order  to  Hower.]  [5]  [It  is  in  evidence  that  Mr. 
Ulrich  countermanded  the  order  and  directed  it  to  be  paid  to 
his  father.  So  I  say  to  you  that  that  cannot  be  allowed  as  a 
defence  in  this  case.]  "  [6] 

Defendant's  points  were,  among  others,  as  follows : 

"  If  the  jury  believe,  from  the  evidence,  that  the  plaintiff  is 
guilty  of  such  conduct  as  to  use  the  team  for  other  purposes 
than  to  haul  for  the  defendant,  driving  them  recklessly  and  too 
fast,  then  it  is  misconduct,  inconsistent  with  the  relation  of 
master  and  servant,  and  he  cannot  recover  in  this  case.  Answer  : 
If  you  find  that  the  defendant  made  general  or  frequent  use  of 
the  defendant's  team  for  other  purposes  than  to  haul  for  the 
defendant,  without  defendant's  knowledge,  or  that  it  was  usual 
or  habitual  with  him  to  drive  recklessly  and  too  fast,  then  his 
conduct  was  inconsistent  with  the  relationship  of  master  and 
servant,  and  he  ought  not  to  recover ;  but  occasional  acts  of 
misconduct  would  not  bar  a  recovery."  [7] 

Verdict  for  plaintiff  for  ^2.47.  The  verdict  was  entered  on 
March  8,  1892. 

On  Aug.  18,  1892,  the  money  was  attached  in  defendant's 
hands  by  a  creditor  of  plaintiff  with  notice  to  plaintiff.  On 
Aug.  22, 1892,  the  jury  fee  was  paid,  judgment  entered  on  the 
verdict  and  a  fi.  fa.  issued.  On  Aug.  26,  1892,  a  rule  was 
granted  to  set  aside  the  fi.  fa.  Subsequently  the  attachment 
was  discontinued.  The  court  then  discharged  the  rule  to  set 
aside  the  fi.  fa.  [8] 

Errors  assigned  were  (1,  2)  rulings  on  evidence,  quoting  bills 
of  exceptions ;  (3-7)  instructions,  quoting  them ;  (8)  discharge 
of  rule  to  set  aside  fi.  fa. 

A.  D.  Hower  and  S.  B.  Boyer^  for  appellant,  cited :  Chase  v. 
Petroleum  Bank,  66  Pa.  169 ;  Guthrie  v.  Bashline,  26  Pa.  80 ; 
Singer  v.  McCormick,  4  W.  &  S.  265 ;  Libhart  v.  Wood,  1  W. 
&  S.  266 ;  Kase  v.  Kase,  84  Pa.  181 ;  Childs  v.  Digby,  24  Pa- 
23 ;  Breading  v.  Siegworth,  29  Pa.  399  ;  Womelsdorf  v.  Heif- 
VOL.   CLVT — 27 
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nel, 104  Pa.  1 ;  Prescott  v.  Otterstatter,  85  Pa.  536;  Budd  v. 
R.  R.,  102  Pa.  220. 

Loi'emo  Everitt^  for  appellee,  cited :  Acts  of  May  10, 1881,* 
P.  L.  17 ;  April  15,  1845,  §  5,  P.  L.  460,  Purd.  746. 

Opinion  by  Mr.  Justice  Mitchell,  July  19, 1898 : 
The  exclusion  of  the  testimony  of  Hitter  as  to  the  assignment 
to  him  of  plaintiff's  claim  was  error.  What  was  proposed  to 
be  proved  was  not  a  verbal  acceptance  of  a  bill  of  exchange, 
draft,  or  order  for  the  payment  of  money,  which  the  act  of 
May  10, 1881,  P.  L.  17,  requires  to  be  in  writing,  but  an  assign- 
ment to  a  creditor  by  a  debtor  of  a  claim  for  money  due  the 
latter  by  a  third  person.  It  is  not  entirely  clear  that  it  is  with- 
in the  statute  at  all,  but  whether  it  is  or  not,  the  objection  can 
only  be  raised  by  the  acceptor  for  whose  benefit  the  statute  was 
passed.  The  language  is  ^^  no  person  shall  be  charged  as  an 
acceptor,"  etc.  If  Hower  had  paid  Ritter  in  obedience  to  the 
verbal  assignment,  there  could  be  no  question  that  such  pay- 
ment would  be  a  good  defence.  So  if  he  sets  up  the  order  here 
and  the  verdict  should  be  for  him  on  that  ground,  he  would  be 
estopped  from  setting  up  the  statute  hereafter  against  Ritter. 
Whether  such  a  verbal  assignment  is  revocable  or  not  may  de- 
pend largely  on  the  circumstances,  which  were  not  allowed  to 
be  put  in  evidence,  and  in  any  event  the  fact  of  revocation  was 
for  the  jury.  The  first,  second,  fifth  and  sixth  assignments  are 
sustained. 

There  was  also  error  in  the  qualification  of  the  defendant>'s 
second  point,  and  in  the  general  charge  on  the  subject  of  the 
plaintiff's  conduct.  Defendant  discharged  the  plaintiff  and 
claimed  that  no  wages  were  due  him,  because  he  got  drunk, 
drove  defendant's  team  recklessly,  and  used  it  in  hauling  for 
other  people,  besides  the  still  more  serious  accusation  that  he 
had  sold  some  of  defendant's  feed  for  the  team  and  pocketed 
the  money.  As  to  the  last  item  the  learned  judge  instructed 
the  jury  correctly  that  if  it  was  true  it  was  such  a  breach  of 
trust  as  would  prevent  a  recovery.  But  as  to  the  other  matters 
the  jury  wei'e  told  without  qualification  that  **  his  being  drunk 
while  off  duty  would  not  be  such  misconduct  as  would  prevent 
his  recover3\"  This  was  much  too  broad.  He  might  never  be 
actually  drunk  on  duty  and  yet  have  been  so  drunk  while  off,  as 
to  be  incapable  of  the  faithful  and  efficient  performance  of  his 
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work,  and  the  testimony  tended  to  show  that  that  was  the  case 
here.  There  is  no  fixed  rule  which  allows  the  court  to  say  as 
matter  of  law  that  drunkenness  off  duty  is  or  is  not  a  sufficient 
cause  for  forfeiture  of  wages.  The  test  for  that  is  the  faithful 
and  proper  performance  of  his  work,  and  that  is  a  question  of 
fact  to  be  considered  with  all  the  circumstances.  Again,  in  re- 
gard not  only  to  drunkenness  but  also  to  reckless  driving  and 
using  the  team  for  other  people's  work,  the  jury  were  told  "  un- 
less his  conduct  was  general,  or  frequent,  or  habitual,  it  would 
not  be  such  as  would  prevent  his  recovery."  This  is  not  the 
law.  A  single  instance  of  such  misconduct  may  be  sufficient. 
An  employer  is  not  bound  to  wait  until  his  team  is  spoiled,  be- 
fore discharging  a  reckless  or  malicious  or  even  incompetent 
driver.  So  a  single  use  of  the  employer's  team  for  other  peo- 
ple's work  may  be  a  serious  breach  of  duty,  ot  may  be  only  a 
piece  of  neighborly  reciprocal  service  of  which  no  just  complaint 
can  be  made.  There  is  no  fixed  legal  rule  on  the  subject.  It 
is  a  question  of  fact.  The  law  requires  of  an  employee  diligent 
and  faithful  performance  of  his  work,  with  due  and  reasonable 
regard  for  his  employer's  interest  at  all  times  while  in  service. 
The  performance  or  breach  of  this  duty,  and  the  right  to  his 
wages  therefor,  must  be  determined  in  each  case  by  the  evidence 
and  the  circumstances. 

The  levy  under  the  fi.  fa.  should  also  be  set  aside,  and  the 
appellant  relieved  from  the  costs  of  it.  At  the  time  the  fi.  fa. 
was  issued  there  was  an  attachment  sur  judgment  by  a  creditor 
of  the  plaintiff,  of  which  plaintiff  had  notice.  The  defendant, 
as  garnishee  in  that  attachment,  was  entitled  to  an  opportunity 
to  protect  himself.  Whether  plaintiff's  claim  against  defend- 
ant was  exempt  from  attachment  was  a  question  the  latter  as 
garnishee  was  not  bound  to  decide  at  his  own  risk.  Plaintiff 
could  have  gone  into  court  and  tested  that,  on  a  rule  to  dis- 
solve the  attachment,  but  his  conduct  in  paying  the  jury  fee, 
entering  judgment  and  issuing  a  fi.  fa.  three  days  after  service 
of  the  attachment,  shows  an  intention  to  harass  the  appellant, 
which  the  court  should  not  have  permitted  to  be  successful. 
Getting  the  attachment  out  of  the  way  subsequently  by  assign- 
ment to  Mr.  Everitt  did  not  cure  the  improper  imposition  of 
costs  on  appellant  by  the  fi.  fa. 

Judgment  reversed  and  venire  de  novo  awarded. 
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156  4201  ^re  insurance — Misstatements  in  application. — Responsive  answer. 

168^2391  ^         Where  an  answer  in  an  application  for  fire  insurance  is  not  responsive 
156        420,     to  the  question  propounded,  and  a  responsive  answer  is  deemed  impoi-taot 
^^^^^111     for  the  information  of  the  company  in  order  to  enable  its  officers  to  deter- 
mine whether  to  accept  or  refuse  the  application,  the  application  should 
be  returned  to  the  applicant,  in  order  that  the  needed  answer  be  given. 

A  question  in  an  application  for  insurance  was :  **  What  proportion  of 
the  value  of  the  property  will  remain  uninsured  after  this  policy  is  issued  P  " 
The  answer  written  into  the  application  by  the  soliciting  ageni  of  the  com- 
pany, and  signed  by  the  applicant,  was :  **  The  building  alone  cost  $13,000.'* 
The  evidence  showed  that  the  house  was  woith,  at  the  time  the  fire  destroyed 
it,  not  more  than  $6,000.  There  was  a  stipulation  in  the  application  that 
the  answers  should  be  wan*anties  of  the  truth  of  the  facts  stated  in  them. 
Eeld^  that,  in  the  absence  of  evidence  that  the  original  cost  of  the  house 
was  not  as  stated,  the  juiy  could  not  find  that  thei*e  was  falsehood  in  the 
answer,  or  that  the  warranty  of  its  truth  was  broken. 

Stipulation  as  to  agency. 

An  insurance  company  cannot  escape  the  consequences  of  the  fraud  or 
mistake  of  its  agent  in  the  negotiations  preceding  the  granting  of  a  pol- 
icy, by  inserting  in  the  policy  a  stipulation  that  such  agent  shall  be  deemed 
the  agent  of  the  insured,  without  putting  the  insured  on  his  guard  in  ad- 
vance of  the  negotiations. 

Mistake  qf  agent  in  not  writing  full  answer  qf  applicant — Evidence. 

Where  an  agent  of  a  fire  insurance  company  in  filling  out  an  applica- 
tion omits  a  material  portion  of  an  answer  of  the  applicant  who  signs  the 
paper  without  reading  it  over,  the  applicant  may,  in  a  suit  upon  the  policy, 
show  what  his  real  answer  was. 

A  question  in  an  application  for  fii*e  insurance  was:  •*  What  proportion 
of  the  value  of  the  propeity  will  remain  uninsured  after  this  policy  is  is- 
sued?" The  answer  written  into  the  application  by  the  soliciting  agent 
of  the  company  and  signed  by  the  applicant  was  **The  building  alone 
cost  $18,000."  The  applicant  testified  that  his  real  answer  was :  **  I  have 
been  informed  by  different  parties  that  the  house  cost  about  $13,000,  and 
I  think  it  is  now  worth  about  $7,000."  Held,  that  the  applicant  could  show 
what  his  real  answer  was. 

Argued  May  28,  1898.  Appeal,  No.  406,  Jan.  T.,  1898,  by 
defendant,  from  judgment  of  C.  P.  Northumberland  Co.,  May 
T.,  1892,  No.  100,  on  verdict  for  plaintiflf,  David  C.  Meyers. 
Before  Stbbbett,  C.  J.,  Williams,  Mitchell,  Dean  and 
Thompson  JJ. 
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Assumpsit  on  policy  of  fire  insurance. 

At  the  trial  before  Savidge,  P.  J.,  it  appeared  that,  on 
Sept.  5,  1891,  plaintiff  signed  an  application  for  fire  insurance 
in  defendant  company.  The  application  contained  the  follow- 
ing warranty :  "  The  said  applicant  makes  the  following  state- 
ment and  gives  the  following  answers  to  interrogatories  here 
put  relative  to  the  risk  as  a  warranty  on  the  part  of  the  assured 
for  which  a  policy  numbered  the  same  as  the  application  is 
issued ; "  and  also  "  but  if  any  untrue  answers  be  given  to  the 
foregoing  interrogatories  whereby  the  said  company  has  been 
deceived  as  to  the  character  of  the  risk,  then  said  policy  of  in- 
surance to  be  void  and  of  no  effect.  And  the  insured  hereby 
covenants  and  engages  that  the  representations  given  in  this 
application  for  this  insurance  are  a  warranty  on  the  part  of  the 
assured  and  contains  a  just,  full  and  true  exposition  of  all  the 
facts  and  circumstances  in  regard  to  the  condition,  situation 
and  value  of  the  property  insured." 

Question  13  in  the  application  was :  "  What  proportion  of 
the  value  of  this  property  will  remain  uninsured  after  this  pol- 
icy is  issued  ?  "  The  answer  written  into  the  application  by  the 
agent  of  the  company  was :  "  The  building  alone  cost  $18,000." 

Plaintiff's  counsel  proposed  to  show  "  that  the  answer  made 
to  question  18  was  not  the  full  answer  given  by  plaintiff  at 
the  time  of  the  taking  of  the  application,  and  that  he  had  no 
knowledge  of  any  objection  on  that  account  until  the  affidavit 
of  defence  in  this  case  was  read  to  him :  This  for  the  purpose 
of  showing  that  the  answer  to  question  18  was  not  taken  down 
as  given  by  him  of  which  he  had  no  knowledge,  not  even  seen 
the  application,  or  read  it,  as  his  attention  was  not  called  to  it 
until  the  affidavit  of  defence  filed  in  this  case  was  read  to  him 
in  my  office." 

Objected  to  by  Mr.  Hackenberg.  The  assured  in  the  appli- 
cation, and  in  the  policy  as  well,  having  warranted  that  no 
statement,  representation,  description,  survey  or  plan  contained 
in  the  application  or  connected  with  for  procuring  the  insurance 
was  true  and  should  be  considered  as  part  of  the  policy,  and  he 
had  made  known  all  the  facts  in  this  application,  having  stated 
that  he  had  made  known  all  the  facts  in  that  application,  ma- 
terial to  the  risk,  it  is  objected  to  as  incompetent  for  the  pur- 
poses offered  and  immaterial :    That  there  is  no  purpose  or 


Digitized  by  VjOOQlC 


422    MEYERS  v.  LEBANON  MUT.  INS.  CO.,  AppeUant. 

Statement  of  Facts— Charge  of  Court.  [166  Pa. 

proposition  on  the  part  of  the  plaintiflE  to  show  any  fraud  on 
the  part  of  the  agent.  It  is  not  an  attempt  to  show  that  what 
is  contained  in  this  application  was  not  written  down  by  the 
agent  upon  information  received  from  the  assured. 

By  the  Court :  Under  the  authority  of  Eister  v.  Insurance 
Co.,  128  Pa.  563,  objections  overruled,  evidence  admitted  and 
exceptions. 

'*  Q.  When  Mr.  FoUmer  asked  you  the  question  as  to  the 
value,  state  what  answer  you  made  to  him  ?  A.  I  told  Mr.  Foll- 
mer  in  the  firat  place  that  the  house  had  cost  in  the  neighbor- 
hood of  about  $18,00(V;  that  I  had  been  informed  by  different 
parties,  and  he  said,  what  do' you  think  it  is  worth  now,  and  I 
said  I  thought  it  was  worth  $7,000." 

The  court  charged  in  part  as  follows : 
.  "  [As  appeal's  by  the  written  application  for  the  insurance, 
the  plaintiff,  in  answer  to  question  18,  *  what  proportion  of  the 
value  of  this  property  will  remain  uninsured  after  this  policy 
is  issued?*  responded  thus :  *The  building  alone  cost  $18,000.* 
The  defendant  contends  that  this  answer  is  evasive,  untrue,  not 
responsive  and  not  such  an  answer  as  the  question  called  for. 
The  plauitiff  contends,  and  so  swears,  that  the  answer  written 
down  by  the  agent  soliciting  insurance  was  not  the  whole  an- 
swer, that  his  answer  was  that  the  building  alone  cost  $18,000, 
as  he  had  been  informed,  and  that  he  believes  it  to  be  worth, 
or  that  it  was  wortli,  $7,000.  You  will  recollect  just  how  that 
testimony  was. 

"  Now,  gentlemen,  it  has  been  held  that  the  agent  of  the 
company  taking  application,  propounding  and  writing  down 
the  answers,  is  acting  for  the  company,  and  not  for  the  person 
insured,  and  that  this  kind  of  evidence  in  contradiction  of  the 
application  or  explanation  may  be  introduced  by  the  plaintiff. 
The  defendant  contends,  and  has  introduced  evidence  to  show 
that  this  answer  is  the  full  and  correct  response  jas  given  by  the 
plaintiff  when  questioned  on  the  subject  of  the  value  of  the 
building  by  the  soliciting  agent.  How  that  is  I  will  leave  for 
your  determination.  Should  you  find  that  the  written  answer 
contains  the  whole  of  the  response,  and  that  the  intention  of 
the  plaintiff  was  to  value  that  building  at  $13,000  for  the  pur- 
pose of  deceiving  and  defrauding  this  company,  then  of  course 
your  verdict  ought  to  be  for  the  defendant.     Should  you  find. 
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however,  that  the  additional  answer  was  given  by  the  plaintiff 
as  he  claims,  and  not  written  down,  and  that  his  representation 
then  was  that  the  value  of  the  building  was  $7,000,  then  you 
will  proceed  to  determine  whether  or  not  that  was  the  value  of 
the  building.]  "  [2] 

Verdict  and  judgment  for  plaintiff.     Defendant  appealed. 

Errors  assiffned  were  (1)  ruling  on  evidence,  quoting  bill  of 
exception  and  evidence ;  (2)  instruction,  quoting  it. 

Tho8.  H.  Capp,  George  B.  Schoek,  J.  P.  S,  Qobin  and  W.  E. 
Mackenberg  with  him,  for  appellants,  cited :  Phillips  v.  Meily, 
106  Pa.  686 ;  Juniata  B.  Ass'n  v.  Hetzel,  108  Pa.  507 ;  Sylvius 
V.  Kosek,  117  Pa.  67 ;  Spencer  v.  Colt,  89  Pa.  814;  Thomas  & 
Sons  V.  Loose,  Seaman  &  Co.,  114  Pa.  86 ;  Caley  v.  Hoopes,  86 
Pa.  498 ;  Conrow  v.  Conrow,  1  Mona.  140 ;  Kister  v.  Ins.  Co., 
128  Pa.  668 ;  Eilenberger  v.  Ins.  Co.,  89  Pa.  464. 

(7.  G.  Vorisy  for  appellee,  cited :  Smith  v.  Ins.  Co.,  89  Pa. 
287 ;  Eilenberger  v.  Ins.  Co.,  89  Pa.  464 ;  Ins.  Co.  v.  Cusick; 
109  Pa.  167;  Kister  v.  Lebanon  Mut.  Ins.  Co.,  128  Pa.  658; 
Armenia  Ins.  Co.  v.  Paul,  91  Pa.  620. 

Opinion  by  Mb.  Justice  Williams,  July  19, 1898 : 
The  plaintiff  sues  on  a  policy  of  insurance  against  loss  by 
fire.  The  defence  set  up  is,  in  substance,  that  the  policy  was 
obtained  by  means  of  misrepresentations  and  is  for  that  reason 
not  binding  on  the  company.  The  misrepresentation  is  alleged 
to  be  in  the  answer  to  question  No.  18  in  the  application  on  which 
the  policy  was  issued.  The  question  is  "  what  proportion  of  the 
value  of  the  property  will  remain  uninsured  after  this  policy  is 
issued  ?  "  The  answer  written  into  the  application  by  the  so- 
liciting agent  of  the  company  and  signed  by  the  applicant  is : 
"The  building  alone  cost  $18,000."  There  was  a  stipulation 
in  the  application  that  the  answers  should  be  warranties  of  the 
truth  of  the  facts  stated  in  them.  The  proofs  show  that  the 
house  was  worth  at  the  time  of  the  fire  not  more  than  six  thou- 
sand dollars ;  and  the  company  asserts  that  the  answer  to  No.  18 
amounted  to  a  fraudulent  overestimate  of  the  value  of  the 
building  at  the  time  the  insurance  was  applied  for.     To  this 
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the  plaintiff  replies  that  the  answer  complained  of  did  not  re- 
late to  the  value  of  the  house  at  the  time  it  was  insured,  or  at 
any  time ;  but  to  its  cost  at  the  time  of  its  erection.  And  that 
in  so  far  as  it  may  be  thought  to  be  evasive  or  misleading  this 
effect  is  due  to  the  omission  by  the  agent  of  the  company  of 
part  of  the  answer  orally  made  to  the  question  when  it  was 
read  to  him  by  the  agent  at  the  time  the  insurance  was  applied 
for.  H^  further  alleges  that  the  omission  was  not  known  to 
him  at  the  time  he  signed  the  application,  and  did  not  come  to 
his  notice  until  after  the  loss  occurred.  The  answer  as  he  says 
it  was  made  was,  "  I  have  been  informed  by  different  parties 
that  the  house  cost  about  $13,000,  and  I  think  it  is  now  worth 
about  f 7,000." 

The  first  question  is  over  the  effect  of  the  written  answer 
upon  the  plaintiff's  right  to  recover.  It  is  evident  that  it  is 
not  responsive.  If  a  responsive  answer  was  deemed  important 
for  the  information  of  the  company  in  order  to  enable  its  oflScers 
to  determine  whether  to  accept  or  refuse  the  application,  it 
should  have  been  returned  in  order  that  the  needed  answer 
might  be  given.  It  was  not  returned;  but  the  risk  was  ac- 
cepted upon  the  answer  appearing  in  the  application.  What 
does  the  appellant  assert  in  this  answer  ?  That  the  cost  of  the 
building  was  $18,000.  This  does  not  mean  that  he  paid  that 
sum  for  it,  but  that  the  cost  to  the  builder  who  caused  its  erec- 
tion was  $13,000.  The  truth  of  this  statement  is  warranted 
by  the  stipulation  in  the  application.  If  the  original  cost  of 
the  house  was  as  stated,  there  is  no  falsehood  in  the  answer, 
and  the  warranty  of  its  truth  is  not  broken.  We  find  no  evi- 
dence in  this  case,  as  presented  to  us,  that  the  house  cost  less 
than  the  answer  asserts ;  and  as  the  onus  of  proof  to  show  its 
falsehood  is  on  him  who  asserts  it,  the  answer  must  stand  until 
its  untruth  i":  shown.  If  the  cost  of  the  house  is  truly  stated, 
the  company  has  nothing  of  which  to  complain ;  for,  waiving 
its  right  to  a  responsive  answer  to  its  question,  it  issued  its 
policy  on  the  answer  appearing  in  the  application,  and  it  can 
only  ask  that  the  answer  it  accepted  be  true.  As  this  is  not 
seriously  questioned,  we  see  no  reason  why  the  plaintiff  was 
not  entitled  to  recover  upon  the  case  as  it  stood  before  his  offer 
was  made  to  show  the  answer  actually  given  by  him  to  the 
agent  of  the  company. 
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The  remaining  question,  whether  the  offer  was  admissible, 
is  therefore  not  necessary  to  the  decision  of  the  case.  As  the 
question  is  however  fairl}'-  raised  on  the  record  it  is  enough  to 
say  that  it  is  ruled  by  Eilenberger  v.  The  Protective  Mutual 
Insurance  Company,  89  Pa.  464.  The  insured  did  not  become 
a  member  of  the  company  until  the  policy  was  actually  issued. 
In  I  lie  negotiations  preceding,  and  resulting  in  the  policy,  the 
company  is  represented  by  the  soliciting  agent,  and  as  said  in 
the  case  just  cited,  the  company  cannot  escape  the  consequences 
of  the  fraud  or  mistake  of  its  agent,  by  inserting  in  its  policy 
a  stipulation  that  "  such  agent  shall  be  deemed  the  agent  of  the 
insured,"  without  putting  the  insured  on  his  guard  in  advance 
of  the  negotiations. 

Whether  any  notice,  though  given  in  advance,  can  relieve  a 
party  from  the  consequences  of  his  own  or  his  agent's  fraud  or 
mistake,  by  which  a  contract  was  secured  that  would  not  oth- 
erwise have  been  made,  is  more  than  doubtful,  but  need  not 
now  be  determined.  The  question  thus  presented  is  not  whether 
the  terms  of  a  written  contract  may  be  varied  by  oral  testimo- 
ny, but  whether  an  omitted  statement  may  be  supplied  when 
the  paper  from  which  it  was  supplied  was  prepared  by  the  other 
party  to  the  contract  and  signed  by  the  person  to  be  affected 
without  reading  the  paper  or  having  heard  it  read.  Such  con- 
duct may  show  great  confidence  in  the  person  with  whom  one 
is  dealing,  or  want  of  care  on  his  own  part  in  informing  him- 
self of  the  exact  character  of  the  paper  signed,  but  as  against 
the  pai-ty  by  whom  the  fraud  or  mistake  was  committed,  it  does 
not  estop  the  too  careless  or  too  trustful  party  from  alleging 
the  truth.  Under  the  view  we  have  taken  of  this  case  it  was 
not  necessary  to  enter  upon  this  line  of  proof,  but  it  was  not 
error  to  do  so. 

The  judgment  is  affirmed. 
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Walker  Township  Overseers  v.  Perry  Co.,  Directors  of 
The  Poor,  Appellant. 

Poor  law — Appeals — Act  qf  Jime  13, 1836. 

Under  the  act  of  Juno  13,  1836,  P.  L.  546,  an  appeal  from  an  order  of 
removal  of  a  pauper  must  be  made  to  the  next  court  of  quarter  sessions 
after  the  order  of  removal  is  made,  although  the  retnoval  is  not  actual 
but  constructiye  only. 

Where  an  order  of  removal  is  served  on  or  prior  to  January  29th,  the  ap- 
peal must  be  taken  to  the  court  of  quarter  sessions  which  commences  on 
the  Ist  and  ends  on  the  4th  of  February,  An  appeal  to  the  April  sessions 
is  too  late. 

Argued  May  24, 1893.  Appeal,  No.  78,  July  T.,  1893,  by  de- 
fendant, from  order  of  Q.  S.  Juniata  Co.,  April  T.,  1893,  No.  8, 
dismissing  appeal  from  order  of  removal  of  pauper.  Before 
Sterrett,  C.  J.,  Williams,  Mitchell,  Dean  and  Thomf- 
SON,    J  J. 

Rule  to  strike  off  appeal  from  order  removing  pauper. 
Opinion  of  court  below  was  as  follows,  by  Lyons,  P.  J. : 
"  On  Dec.  28, 1891,  on  the  complaint  and  application  of  the 
overseers  of  the  poor  of  Walker  township,  Juniata  county.  Pa., 
to  C.  B.  Horning  and  Adam  H.  Weidman,  two  justices  of  the  • 
peace  of  Juniata  county,  an  order  of  removal  was  granted,  re- 
moving one  Martin  Miller,  a  pauper,  from  the  said  poor  district 
of  Walker  township,  to  the  county  of  Perry,  which  was  adjudg- 
ed, by  the  said  justices,  to  be  the  last  place  of  legal  settlement 
of  the  said  Martin  Miller.  On  or  about  the  20th  day  of  Jan- 
uary, A.  D.  1892,  David  Diven,  one  of  the  overseers  of  the  poor 
of  Walker  township,  served  this  order  of  removal  on  John  R. 
Boden,  the  steward  of  the  Perry  county  almshouse,  by  giving 
to  him  the  original  order  of  removal  and  informing  him  of  the 
contents  thereof.  Mr.  Boden  asked  Mr.  Diven  to  take  the 
order  of  removal  along,  and  give  it  to  John  Freeland,  one  of 
the  directors  of  the  poor  and  house  of  employment  of  Perr}' 
county.  Mr.  Diven  then  requested  Mr.  Boden  to  send  the 
order  of  removal,  by  mail,  to  said  John  Freeland,  and  as  the 
testimony  shows  he  agreed  to  do  so.  Mr.  Boden  testifies :  *  I 
sent  the  order  to  Mr.  Freeland.  I  sent  the  order  by  mail.  That 
would  be  either  Thursday  or  Friday.'     John  Freeland  testifies 
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on  cross-examination :  *  I  cannot  remember  when  I  received  the 
order  from  Mr.  Boden.  At  that  time  we  only  received  mail 
from  the  poorhouse  once  a  day.  I  get  my  mail  at  Newport. 
Sometimes  I  get  my  mail  regularly  and  sometimes  I  do  not. 
Generally  I  got  it  regularly.  I  was  rational  all  the  time  I  was 
sick.  I  do  not  remember  just  when  I  took  sick.  Do  not  know 
how  long  I  kept  the  order  before  I  took  it  to  our  attorney.  Our 
January  meeting  in  1892  occurred  on  the  29th  day  of  that 
month.  I  was  present  at  that  meeting  of  the  board.  In  the 
presence  of  the  whole  board  and  the  steward,  I  said  to  the 
steward  that  I  had  not  seen  our  attorney  yet  in  regard  to  the 
Martin  Miller  case.  I  then  said  what  does  it  mean  ?  Did  they 
bring  the  boy  ?  The  steward  replied  that  they  had  not  brought 
him.  Mr.  Boden  told  me  the  reason  why  they  had  not  brought 
the  pauper  Martin  Miller,  was  because  they  could  not  catch  or 
get  him.'  On  redirect  examination  he  testified :  ^  Martin  Miller 
was  never  to  the  best  of  my  knowledge  delivered  at  the  poor- 
house  under  the  one  commitment.'  The  20th  day  of  January, 
1892,  was  Wednesday,  and  Mr.  Freeland  in  all  probability  re- 
ceived the  order  of  removal  not  later  than  Jan.  23, 1892,  as  he 
testifies  there  was  a  daily  mail  between  Loysville  and  Newport. 
At  all  events  his  own  testimony  clearly  establishes  the  fact  that 
he  had  received  the  order  of  removal  prior  to  Jan.  29,  1892. 
The  next  quarter  sessions  of  Juniata  county  commenced  on 
Monday,  Feb.  1,  A.  D.  1892,  and  did  not  adjourn  until  at  least 
the  4th  day  of  February,  A.  D.  1892.  The  succeeding  term  of 
the  court  of  quarter  sessions  commenced  April  25, 1892.  Dur- 
ing that  term  on  the  29th  day  of  April,  1892,  the  directors  of 
the  poor  and  house  of  employment  of  Perry  county,  filed  an 
appeal  from  said  order  of  removal.  On  the  same  day  the  over- 
seers of  Walker  township  obtained  a  rule  to  show  cause  why 
this  appeal  should  not  be  dismissed  because  not  taken  to  the 
next  court  of  quarter  sessions. 

"  That  an  appeal  is  too  late  unless  taken  to  the  next  court  of 
quarter  sessions  is  well  settled.  Sugar  Creek  Overseers  v. 
Washington  Overseers,  62  Pa.  479 ;  Directors  of  Westmoreland 
Co.  V.  Overseers  of  Conemaugh,  34  Pa.  231 ;  Bradford  v.  Keat- 
ing, 27  Pa.  276  ;  Cherry  Twp.  v.  Marion  Twp.,  96  Pa.  528. 

"  In  this  case  Martin  Miller  was  not  delivered  at  the  Perry 
county  poorhouse  at  the  time  when  the  order  of  removal  was 
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served.  Nor  does  it  appear  that  he  has  ever  been  delivered 
there. 

"It  was  argued  that  the  act  of  June  13, 1836,  contemplates 
an  actual  physical  removal  and  not  a  constructive  one,  where 
possible.  The  16th  section  of  said  act  provides  for  the  removal 
of  two  classes.  One  where  the  person  has  become  chargeable 
to  the  district  complaining  and  applying  for  the  order  of  re- 
moval, and  the  other  where  the  person  sought  to  be  removed 
is  likely  to  become  chargeable  to  such  district.  In  either  case, 
either  the  poor  district  to  which  the  person  is  removed,  or  the 
person  removed,  may  appeal,  if  they  think  themselves  aggrieved, 
to  the  next  court  of  quarter  sessions.  As  was  said  by  LoWRiB, 
J.,  in  Bradford  township  v.  Keating  Township,  27  Pa.  277, 
*  The  oflBce  of  the  order  is  twofold.  First,  like  that  provided 
for  in  the  6th  section  of  the  poor  law,  it  requires  and  justifies 
the  placing  of  the  pauper  on  the  poor  books,  and  the  law  re- 
gards the  justices  as  perfectly  competent  to  conduct  the  inqui- 
ry that  leads  to  this  result,  without  giving  notice  to  anyone. 
And,  second,  it  decides  where  the  pauper's  legal  settlement  is, 
and  of  this  the  order  of  removal  gives  notice.' 

"  The  justices  first  hear  the  evidence  and  determine  where 
the  last  place  of  settlement  of  the  person  or  peraons  sought  to 
be  removed  is.  When  they  have  judicially  determined  this 
fact,  it  is  a  judgment  of  a  court  of  competent  jurisdiction. 
And  upon  that  judgment  they  issue  the  order  of  removal. 
This  order  justifies  the  overseers  in  removing  the  person  or 
persons,  willing  or  unwilling,  to  the  poor  district  in  which  the 
justices  have  adjudged  to  be  his  or  her  last  place  of  legal  set- 
tlement. A  notice  of  this  judgment  must  be  given  to  the  over- 
seei-s  of  the  district  to  which  a  pauper  has  been  removed,  in 
order  to  bind  that  district.  How  this  notice  should  be  given, 
the  act  of  assembly  does  not  provide.  The  usual  practice  has 
been  to  deliver  the  pauper,  together  with  a  copy  of  the  order 
of  removal.  But  the  delivery  of  the  pauper  to  the  overseers 
of  the  district  to  which  the  justices  have  granted  the  order  of 
removal  is  not  essential:  Overseers  of  Donegal  Township  v. 
Overseers  of  Sugar  Creek  Township,  20  W.  N.  807. 

"  I  am  of  opinion  that  a  service  of  the  order  of  removal,  or 
a  copy  thereof,  on  the  overaeers  of  such  district  is  sufficient 
notice,  and  especially  under  the  circumstances  of  this  case,  as 
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the  evidence  shows  that  the  overaeers  of  Walker  township 
could  not  find  the  pauper  at  the  time  the  order  of  removal  was 
served  on  the  directoi-s  of  the  poor  of  Perry  county.  The  or- 
der of  removal  in  this  case  having  been  served  on  the  stew- 
ard of  the  house  of  employment  of  Perry  county  on  Jan.  20, 
1892,  and  by  him  sent  to  John  Freeland  by  next  mail,  and  re- 
ceived by  him  prior  to  Jan.  29,  1892,  the  directors  of  the 
poor  and  house  of  employment  of  Perry  county  had  ample 
time  to  appeal  to  the  next  court  of  quarter  sessions  of  Juniata 
county,  and  not  having  so  filed  their  appeal  the  same  is  dis- 
missed. And  now,  Feb.  6,  A.  D.  1892,  the  appeal  of  the  di- 
rectors of  the  poor  and  house  of  employment  of  Perry  county, 
from  the  order  of  removal  of  C.  B.  Horning  and  Adam  H. 
Weidman,  two  justices  of  the  peace  of  Juniata  county,  for  the 
removal  of  Martin  Miller  from  the  poor  district  of  Walker 
township  to  the  poor  district  of  Perry  county  is  dismissed." 

Error  assigjied  was  order  as  above. 

W.  H,  Sponsler^  E,  R.  Sponsler  and  J".  Howard  Neely  with 
him,  for  appellant,  cited:  13  &  14  Car.  2,  ch.  12,  §§1  &  2;  8 
RuflFhead,  243;  3  W.  &  M.,  ch.  11,  §10;  3  Ruffhead,  475;  act 
of  March  9, 1771,  1  Sm.  Laws,  340 ;  act  of  June  13,  1836,  P. 
L.  646  ;  Rex  v.  Inhabitants  of  Norton,  2  Str.  831 ;  Rex  v.  Jus- 
tice of  Devonshire,  2  Botts,  Poor  Cases,  747 ;  4  Bum's  Justice, 
709 ;  Rex  v.  Hartfield,  2  Botts,  Poor  Cases,  924 ;  Rex  v.  Jus- 
tice  of  Herefordshire,  2  Botts,  Poor  Cases,  964 ;  Adams  v.  Fos- 
ter, 20  Johns.  452 ;  Bradford  v.  Keating,  27  Pa.  277 ;  Donegal 
V.  Sugar  Creek,  20  W.  N.  307 ;  Houston  v.  Jay,  9  Pa.  C.  C. 
R.  412. 

J.  N.  Keller  and  Atkinson  ^  PennelU  for  appellees,  not  heard, 
cited :  Bradford  Township  v.  Keating  Township,  27  Pa.  277 ; 
Directors  of  Westmoreland  Co.  v.  Overseers  of  Conemaugh,  34 
Pa.  233 ;  Sugar  Creek  Overseers  v.  Washington  Overseers,  62 
Pa.  480 ;  Overseers  of  Cherry  Township  v.  Overseers  of  Marion 
Township,  96  Pa.  632 ;  Overseei-s  of  Donegal  Township  v. 
Overseers  of  Sugar  Creek  Township,  20  W.  N.  306 ;  Houston 
Overseers  v.  Jay  Overseers,  9  Pa.  C.  C.  R.  413 :  Rex  v.  Lam- 
peter, 3  B.  &  C.  454. 
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Per  Cubiam,  July  19,  1893: 

The  controlling  facts  of  this  case,  together  with  the  law  ap- 
plicable thereto,  are  so  clearly  and  accurately  stated  in  the  opin- 
ion of  the  learned  president  of  the  quarter  sessions  that  further 
elaboration  of  the  questions  involved  is  unnecessary. 

Among  other  things,  he  finds  that  the  order  of  removal  was 
duly  served  on  defendants  prior  to  January  29, 1892.  That 
was  in  ample  time  to  have  enabled  them  to  appeal  therefrom  to 
the  next  court  of  quarter  sessions,  which  commenced  on  the 
first  and  ended  on  the  fourth  of  February,  1892.  They  neglect- 
ed to  do  so,  however ;  and,  having  afterwards  filed  their  appeal 
to  the  April  sessions  following,  a  rule  was  taken  to  dismiss  it 
because  it  was  out  of  time  and  therefore  unauthorized.  That 
rule  was  made  absolute  because  the  act  of  June  18, 1886,  sect. 
19,  as  construed  by  this  court,  expressly  requires  that  such  ap- 
peals shall  be  to  the  next  court  of  quarter  sessions  after  the 
order  of  removal  is  made,  and  not  afterwards:  Overseers  of 
Sugar  Creek  v.  Overseers  of  Washington,  62  Pa.  480 ;  Over- 
seers of  Cherry  v.  Overseers  of  Marion,  96  Pa.  682. 

It  therefore  follows  that  the  decree  dismissing  the  appeal  was 
rightly  entered ;  and  the  same  is  affirmed,  with  costs  to  be  paid 
by  the  appellants. 


I  156         4301 
26  8C  '368| 
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[Marked  to  be  reported.] 


Bailroada — Obstruction  of  private  way — Belease, 

Where  the  easement  of  a  private  way  is  imposed  by  the  owner  of  one 
portion  of  his  real  estate  for  the  benefit  of  another  portion,  a  railroad  com- 
pany which  purchases  the  land  upon  which  tlie  private  way  is  situated* 
takes  the  property  subject  to  the  easement. 

The  rule,  however,  does  not  apply  where  the  owner  of  the  land  has 
granted  to  the  railroad  company  the  right  to  enter  upon  the  land  and  lo- 
cate a  railroad  thereon,  and  has  agreed  to  execute  and  deliver  a  deed  in 
fee  simple  for  the  premises  clear  of  all  incumbrances,  and  also  a  release 
of  all  damages  arising  from  the  construction  and  the  operation  of  the 
railroad. 

Belease  of  damages—Biyht  cf  way. 

An  agreement  between  a  landowner  and  a  railroad  company  to  sell  the 
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latter  a  right  of  way  across  the  premises  of  the  foi*mer,  covers  all  damages 
of  whatever  sort  suffered  by  the  landowner  for  which  he  is  legally  entitled 
to  compensation. 

A  landowner  conveyed  a  strip  of  land  two  hundred  and  ton  feet  in  width 
to  a  railroad  company,  and  released  the  company  from  all  claims  or  dam- 
ages which  might  accrue  by  reason  of  the  construction,  maintaining  and 
operating  the  railroad  on  and  over  the  land.  At  the  time  of  the  con- 
veyance there  was  on  the  strip  a  private  way  connecting  one  part  of  the 
owner^s  land  with  another.  Where  the  lane  crossed  the  tracks  there  was 
a  plank  crossing  between  the  rails.  Subsequently  the  railroad  company 
laid  twenty-four  tracks  on  the  strip,  practically  converting  it  into  a  yard. 
No  plank  crossing  was  laid  between  any  of  the  i*ails,  and  the  lane  was 
seriously  obstructed,  ffeld^  that  the  release  of  damages  covered  the  in- 
jury done  by  the  obstruction  of  the  way. 

Argued  May  29,  1898.  Appeal,  No.  6,  May  T.,  1898,  by 
defendant,  from  judgment  of  C.  P.  Dauphin  Co.,  Sept.  T.,  1891, 
No.  531,  on  verdict  for  plaintiff,  Agnes  Kemp.  Before  Stbb- 
BBTT,  C.  J.,  Green,  Williams,  Mitchbll,  Dean  and  Thomp- 
son, JJ. 

Trespass  for  obstructing  private  way.  Before  Simonton, 
P.J. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

PlaintifiTs  points  were  as  follows : 

"  1.  If  the  jury  find  that  the  way  of  the  plaintiff  was  per- 
manent and  necessary  for  the  convenient  use  of  her  property, 
her  right  to  use  it  was  not  destroyed  by  the  conveyance  to  de- 
fendant of  April  4,  1898,  without  special  reservation  of  such 
right."     Affirmed.  [1] 

^^  2.  The  fact  that  the  land  purchased  by  the  defendant  from 
the  plaintiff  was  used  by  the  former  for  purposes  permitted  by 
its  charter  does  not  relieve  the  defendant  from  liability  for  the 
damage  sustained  by  the  plaintiff  by  reason  of  the  obstruction 
of  her  way.'*     Affirmed.  [2] 

Defendant's  points  were  as  follows  : 

^^  1.  The  plaintiff  having,  by  her  agreement  and  release  to 
the  defendant,  dated  December  12,  1882,  and  her  deed  to  the 
defendant  in  pursuance  thereof,  dated  April  4,  1888,  conveyed 
all  her  title,  rights  and  interest  in  the  three  and  one  hundred 
and  forty-five  one-thousandths  acres,  including  the  road  there- 
on, for  railroad  purposes,  and  released  the  defendant  from  all 
claims  and  demands  for  damages  which  may  accrue  by  reason 
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of  the  taking  and  using  of  the  said  land  for  said  railroad,  or  by 
reason  of  the  construction,  maintaining  and  operating  of  said 
railroad  on  and  over  said  tract  or  parcel  of  land,  and. without 
any  limitation,  she  has  no  standing  to  complain  of  the  obstruc- 
tion shown,  and  the  verdict  should  be  for  the  defendant."  Re- 
fused. [3] 

*'''  2.  Said  agreement,  release  and  deed  are  an  estoppel  in  law, 
and  the  plaintiff  has  no  right  to  recover  in  this  action.'*  Re- 
fused. [4] 

^^  8.  As  the  defendant's  charter,  in  evidence,  prescribes  the 
mode  in  which  the  amount  of  compensation  to  which  the  owner 
of  private  property  may  be  entitled,  when  the  same  is  taken 
under  the  right  of  eminent  domain,  applies  to  a  private  right 
of  way,  the  only  remedy  of  the  owner  of  such  private  way 
which  has  been  obstructed  by  the  construction  of  the  railroad 
is  to  proceed  under  and  in  the  manner  prescribed  by  the  stat- 
utes to  obtain  compensation,  and  not  in  an  action  for  damages." 
Refused.  [5] 

"  4.  The  legal  remedy  for  obstruction  of  a  right  of  way  by  a 
i-ailroad  track  put  down  under  authority  of  its  charter,  is  not 
by  any  action  denying  the  right  of  the  company  to  take  and 
appropriate  the  land,  but  by  application  for  the  assessment  of 
damages  in  the  manner  provided  in  the  charter  of  the  company. 
Answer :  Refused  so  far  as  it  applies  in  this  case."  [6] 

"  5.  The  defendant  having  purchased  from  the  plaintiff  for 
railroad  purposes  the  land  over  which  the  private  road  is 
claimed,  and  having  used  the  land  so  purchased  for  railroad 
pui'poses,  under  authority  conferred  by  its  charter,  cannot  be 
held  responsible  in  damages  for  such  lawful  use  of  its  corporate 
powers.  Answer  :  To  what  we  say,  it  cannot  be  held  respon- 
sible for  doing  what  it  has  a  legal  right  to  do."  [7] 

*^  6.  The  defendant  by  agreement  and  deed  in  evidence  ac- 
quired title  to  the  strip  of  land  211  feet  in  width,  and  if  the 
private  right  of  way  claimed  had  any  existence  prior  thereto,  it 
was  destroyed  by  such  unity  of  title.  Answer:  That  is  re- 
fused, and  instead  of  that  we  say  to  you,  that  if  this  was  an 
open,  notorious,  visible  road  at  the  time  this  conveyance  was 
made,  and  was  necessary  for  the  proper  use  and  management 
of  the  tract  belonging  to  the  plaintiff,  then  her  right  to  it  con- 
tinued after  the  conveyance,  and  if  it  was  obstructed  she  is  en- 
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titled  to  recover  such  damage  as  she  has  suffered  by  that 
obstruction."  [8] 

"  7.  On  the  whole  case  the  verdict  should  be  for  the  defend- 
ant."    Refused.  [9] 

Verdict  and  judgment  for  plaintiff  for  #2,700.  Defendant 
appealed. 

Errors  assigned  were,  (1-9)  instructions,  quoting  them. 

X.  W,  Hally  of  ITall  ^  Jordan^  for  appellant. — Corpoi*ations 
clothed  with  the  right  of  eminent  domain  may  enter  upon  land, 
either  upon  giving  security  for  the  payment  of  the  damages 
when  ascertained,  and  thus  acquiring  title  without  the  consent 
of  the  owner,  by  virtue  of  the  statute,  or,  in  pursuance  of  a 
conti-act  with  the  owner,  in  which  case  their  title  rests  on  that 
contract;  or  they  may  enter  without  complying  with  the  law, 
or  making  a  contract  with  the  owner,  in  which  case  they  ac- 
quire no  title,  but  are  simple  trespassers,  and  liable  to  an  action 
of  trespass,  or  ejectment :  Oliver  v.  Ry.,  131  Pa.  408 ;  Ross  v. 
R.  R.,  46  A.  &  E.  R.  R.  Gas.  84 ;  R.  R.  v.  Speer,  66  Pa.  325. 

The  remedy  for  obstructing  a  right  of  way  (in  this  case  a 
private  way)  by  a  railroad  track,  under  its  charter,  is  not  by 
action  denying  the  right  of  entry  to  take  the  land,  but  by  ap- 
plication for  the  assessment  of  damages  :  R.  R.  v.  Williams,  64 
Pa.  103;  C.  V.R.R.  v.  McLanahan,  59  Pa.  23;  McKmney  v. 
Mon.  Nav.  Co.,  14  Pa.  65 ;  Koch  v.  Williamsport  Water  Co., 
65  Pa.  288  ;  Phillips  v.  St.  Clair  Incline  Plane  Co.,  153  Pa.  230. 

The  two  papers,  embracing  the  same  subject-matter,  and  the 
former  expressly  referring  to  the  latter,  are  to  be  construed  as 
one  contract:  Ry.  v.  Swank,  105  Pa.  555 ;  McGowan  v.  Bailey, 
146  Pa.  572. 

A  road  and  way  are  but  different  names  for  the  same  thing ; 
and  here  the  only  road  or  way  upon  or  appurtenant  to  the 
lands  conveyed  was  the  private  one  alleged  to  have  been  ob- 
structed. By  right  of  way  is  generally  meant  a  private  way : 
Anderaon's  Dictionary  of  Law,  1108. 

A  grnnt  without  restriction  is  understood  to  be  general  for 
all  purposes:  Rowell  v.  Doggett,  143  Mass.  487;  Auman  v. 
Auman,  21  Pa.  343 ;  Seitz  v.  Brewei-s'  Refrigerator  Co.,  141 
Vol.  clvi— 28 
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U.  S.  510;  Richards  v.  R.  R.,  26  N.  E.  Rep.  418;  Robb  v. 
Hannah's  Ex'rs,  14  S.  W.  R.  360  ;  Mills,  Em.  Dom.  §  211. 

The  estate  acquired  by  a  i*ailroad  company  in  condemnation 
proceedings  is  more  than  a  mere  easement  or  right  of  way  ;  it 
is  a  right  to  exclusive  possession  ;  to  fence  in ;  to  build  over 
the  whole  ;  to  raise  and  maintain  any  appropriate  superstruc- 
ture, including  necessary  foundations,  and  to  deal  with  it  with- 
in the  limits  of  railroad  uses,  as  absolutely  and  uncontrolled 
as  any  owner  in  fee :  Ry.  v.  Feet,  152  Pa.  488. 

If  the  company  had  fenced  in  the  lands  purchased,  of  course 
it  would  have  obstructed  and  destroyed  the  road ;  and  if  it 
could  do  this  without  any  express  authority  (as  held  in  the 
case  List  cited)  much  more  could  it  obstruct  the  road  by  putting 
down  tracks  upon  the  land  purchased,  when  this  was  the  pur- 
pose for  which  the  purchase  was  made,  as  expressed  in  the 
conveyance  to  the  company  ;  Reading  City  v.  Davis,  153  Pa. 
360 ;  Burr  v.  MUls,  21  Wendell,  292 ;  King  v.  McCully,  38  Pa. 
76;  Haberman  v.  Baker,  28  N.  E.  R.  370;  Bigelow  on  Equi- 
ty, 307 ;  Van  Meter  v.  Hankinson,  6  Whart.  307 ;  3  Kent,  433. 

A  grant  of  the  right  of  way  for  a  railroad  includes  all  that 
the  company  may  lawfully  and  adveraely  take  for  use  as  a  way ; 
and,  therefore,'an  agreement  by  a  landowner  to  sell  the  right 
of  way  over  his  premises  for  a  fixed  sum  covers  all  damages 
of  whatsoever  nature  suffered  by  the  landowner,  unless  the 
right  to  recover  extra  compensation  is  expressly  reserved  :  Ry. 
V.  Swank,  105  Pa.  555 ;  Logan  v.  Caffrey,  30  Pa.  196  ;  Hoffe- 
ditz  V.  Ry.,  129  Pa.  264 ;  Updegrove  v.  R.  R.,  132  Pa.  640 ;  Cur- 
rier V.  Bilger,  1  Adv.  R.  664  [149  Pa.  109]. 

The  covenants  in  an  agreement  for  the  sale  of  land  ai^e  not 
merged  in  or  superseded  by  any  deed  of  conveyance  which  is 
afterwards  delivered  by  the  vendor  in  pursuance  of  his  con- 
tract, where  the  deed  contains  no  covenants  which  take  the 
place  of  or  supply  the  omitted  clauses  of  the  article  :  MoGow- 
an  V.  Bailey,  1  Adv.  R.  246  [146  Pa.  572]  ;  Close  v.  Zell,  141 
Pa.  390. 

No  action  will  lie  for  the  proper  exercise  of  a  franchise,  even 
though  actual  injury  result  therefrom:  Keiser  v.  Mahanoy 
City  Gras  Co.,  143  Pa.  276 ;  Jutte  v.  Keystone  Bridge  Co.,  146 
Pa.  400 ;  R.  R.  v.  Speer,  56  Pa.  326  ;  R.  R.  v.  Lippincott,  116 
Pa.  472. 
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Wm,  B.  Lamberton,  for  appellee. — The  legal  remedy  for  dis- 
turbance of  a  right  of  way  is  an  action  of  trespass  on  the  case  : 
Jones  V.  Park,  10  Phila.  165 ;  Dietrich  v.  Berk,  24  Pa.  470 ;  T. 
&  H.  Pr.  §  1568  ;  P.  R.  R.  Co.  v.  Jones,  50  Pa.  417  ;  Keller  v. 
Stoltz,  71  Pa.  356 ;  Devlin  v.  Snellenburg,  182  Pa.  186 ;  Mclntire 
V.  Coal  Co.,  118  Pa.  108 ;  Schnable  v.  Koehler,  28  Pa.  181 ;  Pa- 
tent V.  P.  &  R.  R.  R.,  14  W.  N.  545  ;  Pittsburgh  June.  R.  R.  v. 
McCutcheon,  18  W.  N.  527 ;  Oliver  v.  Ry.,  ISl  Pa.  408 ;  White 
V.  McKeesport  Borough,  101  Pa.  894 ;  Dimmick  v.  Brodhead, 
76  Pa.  464;  Kiel  v.  Chartiers  Gas  Co.,  181  Pa.  466. 

The  owner  of  an  estate  may  alter  the  quality  of  the  several 
parts  of  his  heritage,  and,  if  palpable  and  manifest,  the  several 
parts  of  the  estate  will  go  to  the  alienee  in  the  condition  in 
which  they  were  placed  and  with  the  qualities  attached  to  them 
by  the  owner :  Kieffer  v.  Imhoff,  26  Pa.  488 ;  Phillips  v.  Phil- 
Ups,  48  Pa.  178 ;  Cannon  v.  Boyd,  73  Pa.  179 ;  Zell's  Exrs.  v. 
Universalist  Society,  119  P^.  390 ;  Overdeer's  Admr.  v.  Up- 
degi-aff,  69  Pa.  110 ;  Seibert  v.  Levan,  8  Pa.  383 ;  Suffield  v. 
Brown,  4  De  G.  J.  &  S.  185 ;  Grace  Church  v.  Dobbins,  163 
Pa.  294  ;  Geible  v.  Smith,  146  Pa.  276  ;  Pierce  v.  Cleland,  133 
Pa.  189. 

The  niling  in  Burr  v.  Mills,  21  Wend.  292,  was  expressly 
disapproved  in  Seibert  v.  Levan,  8  Pa.  383.  King  v.  McCully, 
38  Pa.  76,  involved  the  right  to  use  a  way  reserved  in  a  deed 
executed  subsequently  to  a  mortgage  under  which  the  land  was 
sold.  Haberman  v.  Baker,  28  N.  E.  R.  370,  regarded  merely  a 
question  of  boundary, — it  had  nothing  to  do  with  an  easement 
or  servitude.  Van  Meter  v.  Hankinson,  6  Whart.  307,  states  the 
law  exactly  as  counsel  for  the  appellee  understands  it  to  be, 
viz. :  that  a  grant  of  a  track  of  land  ^^  together  with  all  and 
singular  the  improvement,  ways,  water  courses,  rights,  liberties, 
privileges,  hereditaments,  and  appurtenances,  whatsoever  there- 
unto belonging,**  carries  with  it  the  right  to  use  a  way  appurte- 
nant to  the  land. 

The  articles  of  agreement  were  not  required  to  explain  any 
ambiguity  in  the  deed,  and  as  the  two  papers  were  separate  and 
distinct,  they  cannot  be  construed  to  constitute  one  transac- 
tion :  Hennershotz  v.  Gallagher,  23  W.  N.  280 ;  Bailey  v.  Sny- 
der,  18  S.  &  R.  160 ;  Farmers  and  Mechanics'  Bank  v.  Galbraith, 
10  Pa.  490  ;  Rodgers  v.  Olshoffsky,  110  Pa.  147. 
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In  construing  this  paper,  the  court  will  take  into  consideration 
the  circumstances  under  which  it  was  made  as  evidencing  the 
intention  of  the  parties  :  Cox  v.  Freedley,  88  Pa.  124. 

The  release  was  moreover,  by  its  terms,  limited  to  damages 
accruing  by  the  taking  and  using  of  the  land  conveyed,  and 
therefore  did  not  extend  to  the  construction  over  land  or  her 
own  right  of  way.  It  did  not  contemplate  the  construction  of 
a  "  yard,"  but  merely  the  ordinary  use  of  tracks  for  running 
trains.  The  distinction  has  been  recognized  by  this  court: 
Pittsburgh  Junction  R.  R.  Co.'s  Ap.,  122  Pa.  511 ;  Sharon  Ry. 
Co.'s  Ap.,  122  Pa.  588  ;  Pittsburgh  Junction  R.  R.  v.  R.  R.,  146 
Pa.  297. 

Opinion  by  Mr.  Justice  Green,  July  19, 1898  : 
This  is  an  action  of  trespass  brought  to  recover  damages  for 
the  obstruction  of  a  private  right  of  way  over  land  formerly 
owned  by  the  plaintiff,  but  which  had  been  conveyed  to  the 
defendant  company  by  the  plaintiff  sevei-al  years  before  the  al- 
leged obstruction.  The  land  over  which  the  way  was  claimed 
consisted  of  a  strip  695  feet  in  length  and  210  feet  in  width, 
and  contained  about  three  and  one  fifth  acres.  Apross  the 
western  end  of  the  strip  a  lane,  or  way,  extended  and  had  been 
long  in  use,  connecting  the  part  of  the  farm  lying  to  the  east  of 
the  defendant's  railroad  with  the  portion  lying  to  the  west  of 
it,  and  this  way  was  constantly  used  by  the  ownei-s  and  tenants 
of  this  and  the  adjoining  farms.  The  whole  width  of  the  way 
was  twenty  feet,  one  half  of  which  was  on  the  land  of  the  plain- 
tiff, and  the  other  half  on  the  land  of  the  adjoining  owner. 
The  main  line  of  the  railroad  was  built  many  years  before,  when 
the  land  belonged  to  a  prior  owner,  and  two  tracks  were  laid, 
and  were  in  use  during  that  time,  both  of  which  crossed  the 
way  in  question.  The  damages  for  the  original  occupancy  of 
the  former  owner's  land  and  way  had  been  adjusted  with  him. 
There  was  a  planked  crossing  between  the  rails  where  the  lane 
crossed  the  track,  which  had  been  maintained  by  the  defendant, 
and  the  use  of  the  lane  continued  until  and  after  the  time  when 
the  plaintiff  sold  to  the  defendant  the  land  now  in  question. 
On  the  12th  of  December,  1882,  the  plaintiff  executed  and  de- 
livered to  the  defendant  a  paper,  which  contained  the  gi*ant  of 
a  privilege  to  survey  and  construct  on  the  strip  of  land  in  ques- 
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tion  a  railroad  through  and  upon  the  land  on  such  route  as  the 
defendant  might  adopt,  an  agreement  to  sell  and  convey  in  fee 
simple  to  the  defendant  the  whole  of  the  strip  of  land  in  ques- 
tion, and  also  a  covenant  to  release  to  the  defendant  all  claims 
and  demands  for  damages  by  reason  of  the  taking  and  using  of 
the  hind  for  the  railroad,  and  its  construction  and  operation. 
The  consideration  for  the  whole  was  to  be  five  hundred  dollars 
per  acre.  On  April  4,  1883,  the  deed  for  the  land  was  exe- 
cuted and  delivered  to  the  defendant,  and  the  consideration 
money,  jJl,597,  was  paid  by  the  defendant  to  the  plaintiff.  Be- 
tween 1883  and  1888  the  defendant  increased  the  number  of 
its  tracks  to  eight,  all  of  which  crossed  the  lane,  and  the  planked 
crossing  was  extended  so  as  to  embrace  all  the  tracks,  and  the 
plaintiff,  by  herself  and  her  tenants,  continued  to  use  the  lane 
as  before.  In  the  year  1888  the  defendant  increased  the 
number  of  its  tracks  to  twenty-two,  and  practically  converted 
the  land  into  a  yard.  They  took  up  the  plank  crossing  over 
the  eight  tracks  and  placed  none  upon  the  other  tracks,  so  that 
the  plaintiff  could  only  go  through  the  lane  by  driving  over 
the  rails  as  they  were  laid,  without  any  planks  or  other  material 
being  filled  in  between  the  rails.  This,  of  course,  constituted  a 
serious  obstruction  to  the  use  of  the  lane,  and  to  recover  dam- 
ages for  this  obstruction  the  present  action  of  trespass  was 
brought.  The  chief  question  in  the  case  is,  can  such  damages 
be  recovered?  The  learned  court  below  instructed  the  jury, 
upon  the  authority  of  Railroad  v.  Jones,  50  Pa.  417,  that  a  re- 
covery could  be  had,  and  that  the  measure  of  damages  would 
be  the  difference  in  the  value  of  the  whole  farm  before  and 
after  the  obstruction.  If  there  were  no  other  instrument  but 
the  deed  to  be  considered,  there  would  be  great,  and  possibly 
controlling,  force  in  the  plaintiff's  contention,  and  in  the  ruling 
of  the  court  below  as  to  the  right  of  recovery.  For  the  way 
was  visible,  notorious  and  continuous,  and  was  no  doubt  estab- 
lished over  this  part  of  the  plaintiff's  farm  for  the  benefit  of  the 
other  parts.  In  such  circumstances  the  rule  prevails  ordinarily 
that,  '^  where  a  continuous  and  apparent  easement  or  servitude 
is  imposed  by  the  owner  on  one  portion  of  his  real  estate  for 
the  benefit  of  another,  the  law  is  well  settled  that  a  purchaser 
at  private  or  judicial  sale,  in  the  absence  of  an  express  reserva- 
tion or  agreement  on  the  subject,  takes  the  property  subject  to 
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the  easement  or  servitude : "  Cannon  v.  Boyd,  73  Pa.  179 ; 
PhiUips  V.  Phillips,  48  Pa.  178 ;  Zell's  Exi-s.  v.  Universalist 
Society,  119  Pa.  390 ;  Grace  Church  v.  Dobbins,  153  Pa.  294, 
and  many  other  cases. 

But  the  difficulty  in  the  present  case  arises  upon  the  original 
contract  of  December  12,  1882.  As  already  stated,  that  in- 
strument contains  a  grant  of  the  privilege  to  enter  on  the  land, 
and  survey  and  locate  a  railroad  thereon,  also  an  agreement  to 
execute  and  deliver  a  deed  in  fee  simple  for  the  premises  clear 
of  all  incumbrances,  and  lastly  a  release  of  all  damages  aris- 
ing from  the  construction  and  the  opemtion  of  the  railroad. 
The  operative  words  of  the  instrument  upon  these  subjects  are 
as  follows  :  As  to  the  grant  of  the  privilege,  "  Do  for  myself, 
my  heirs,  etc.,  .  .  .  grant  to  the  said  company  their  successors 
and  assigns  the  privilege  of  surveying,  locating,  constructing 
and  using,  by  themselves,  their  engineera,  etc.,  ...  a  railroad 
upon  such  line  or  route  therefor  as  may  be  adopted  by  said 
company,  through,  over  and  upon  a  certain  tract  or  parcel  of 
land  belonging  to  me  situate  '*  etc.  As  to  the  deed  :  "  And  I 
do  also  for  myself,  my  heirs,  executors,  administrators,  and  as- 
signs hereby  covenant  and  agree  to  execute  and  deliver  to  the 
said  The  Pennsylvania  Railroad  Company,  their  successors  and 
assigns,  a  proper  deed  of  conveyance  in  fee  simple,  clear  of  all 
incumbrances,  and  by  good  and  satisfactory  recorded  title  for 
the  strip  or  piece  of  ground  upon  which  said  railroad  shall  be 
located  "  etc.  As  to  the  release :  *'  And  fui-ther  to  release  the 
said  company,  their  successors  and  assigns,  from  all  claims  and 
demands  for  damages  which  may  accrue  to  me,  my  heirs,  execu- 
tors, administrators,  or  assigns,  by  reason  of  the  taking  and 
using  of  said  land  for  said  railroad,  or  by  reason  of  the  con- 
struction, maintaining  and  operating  said  railroad  on  and  over 
said  tract  or  parcel  of  land." 

This  paper  is  an  independent  contract  which  embraces  as  one 
of  its  provisions  the  making  and  delivery  of  a  deed  for  the  land, 
and  of  course  was  not  merged  in  the  deed  subsequently  deliv- 
ered: McGowan  v.  Bailey,  146  Pa.  572;  Close  v.  Zell,  141 
Pa.  390. 

All  the  provisions  of  the  contract  must  have  their  proper  le- 
gal effect.  What  then  is  the  legal  meaning  of  the  clause  releas- 
ing the  damages  resulting  from  the  laying  of  the  railroad  tracks 
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on  the  land.  It  is  a  matter  of  course  that  the  plaintiff  knew 
perfectly  well  that  the  land  was  to  be  occupied  for  the  purpose 
of  laying  railroad  tittcks  upon  it.  The  first  clause  is  the  ex- 
press grant  of  the  privilege  to  survey,  locate  and  construct  a 
railroad  upon  the  land  upon  any  route  that  the  company  might 
choose,  without  any  limitation  as  to  the  number  of  tracks  that 
might  be  put  down,  and  without  the  slightest  provision  for  the 
preservation  of  the  right  of  way  of  the  plaintiff  over  the  ground 
or  the  tracks.  The  second  clause  provides  for  the  absolute 
grant  of  the  fee  simple  estate  of  the  grantor,  '^  clear  of  all  in- 
cumbrances," and  the  thii'd  clause  is  a  complete  release  ^^  from 
all  claims  and  demands  for  damages  which  may  accrue  to  me 
(plaintiff)  my  heirs,  executors,  administrators  and  assign  by 
reason  of  the  taking  and  using  of  the  said  land  for  said  railroad, 
or  by  reason  of  the  construction,  maintaining  and  operating  said 
railroad  on  and  over  said  tract  or  parcel  of  land." 

That  is,  if  any  damages  should  accrue  to  the  plaintiff  ^^  by 
reason  of  the  taking  and  using  of  the  said  land  for  said  rail- 
road," such  damages  were  thereby  released.  This  of  course 
means  the  whole  of  the  land,  not  a  part  of  it,  not  the  part  out- 
side of  the  way,  but  the  whole  of  the  land,  because  no  restric- 
tion as  to  any  part  of  the  land  is  expressed.  So  also  if  any 
damages  accrued  to  the  plaintiff  '^  by  reason  of  the  construc- 
tion, maintaining  and  operating  said  railroad  on  and  over  said 
tract  or  parcel  of  land,"  such  damages  sdso  are  released  by  this 
provision  of  the  contract.  The  whole  tract  is  expressly  cov- 
ered by  these  words.  The  contittct  does  not  limit  their  opei*a- 
tion  to  that  part  of  the  tract  which  was  not  covered  by  the  way 
or  road.  It  says  nothing  upon  that  subject,  but  uses  words 
which  unquestionably  embrace  the  land  covered  by  the  way 
just  as  clearly  and  just  as  fully  as  any  other  part  of  the  land. 
This  being  so,  we  have  no  warrant  for  saying  judicially  that 
the  land  covered  by  the  way  is  not  included.  How  can  we  do 
so  ?  Not  by  force  of  any  words  contained  in  the  contract,  be- 
cause they  are  precisely  the  other  way ;  they  expressly  embrace 
the  whole  of  the  land,  they  have  no  limitation  of  any  kind. 
Not  by  force  of  any  implication  from  the  words  used,  because 
8uch  implication  would  be  in  direct  hostility  to  the  words 
used,  and  could  not  be  in  harmony  with  them,  in  any  point  of 
view.     And  the  release  is  from  "  all  claims  and  demands  for 
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daniiiges  which  may  accrue  "  either  for  the  taking  and  using  of 
the  land  for  the  railroad,  or  for  the  construction  and  operation 
of  the  railroad  '*  on  and  over  the  said  tract  or  parcel  of  land." 
All  claims  for  damages,  not  some  claims,  but  all.  If  the  rail- 
road, when  laid,  obstructed  that  part  of  the  land  over  which 
the  plaintiff's  right  of  way  extended,  that  would  be  a  damage, 
and,  therefore,  any  claim  for  such  damage  would  be  released  by 
the  positive  terms  of  the  contract.  Indeed,  it  is  the  only  dam- 
age that  could  be  suffered  by  the  plaintiff,  because,  as  to  all  the 
rest  of  the  land  sold,  the  right  to  damages  passed  with  the  title 
to  the  fee.  The  land  was  not  condemned  but  was  purchased 
outright  for  a  full  price.  In  North  and  West  Branch  Railway 
Co.  V.  Swank,  105  Pa.  555,  we  said:  "An  agreement  between 
a  landowner  and  a  railroad  company  to  sell  the  latter  a  right  of 
way  across  the  premises  of  the  former  covers  all  damages  of 
whatever  soi-t  suffered  by  the  landowner  for  which  he  is  legally 
entitled  to  compensation."  Hence  it  follows  that,  in  any  event, 
there  could  be  no  recovery  for  damages  on  account  of  the  rail- 
road for  any  other  part  of  the  land  except  that  covered  by  the 
way,  and,  by  consequence,  to  give  the  release  any  practical 
opei-ation,  it  would  necessarily  include  damages  for  the  obstruc- 
tion of  the  way.  But,  however  that  may  be,  so  fai*  as  the  im- 
plications are  concerned,  the  generality  of  the  language  used 
clearly  embraces  damages  for  the  obstruction  of  the  way,  as 
that  is  a  species  of  damage  resulting  from  the  construction  and 
operation  of  the  railroad  on  the  land  in  question. 

It  was  thought  by  the  learned  court  below  that  the  case  of 
R.  R.  Co.  V.  Jones,  50  Pa.  417,  rules  this  case  and  the  jury  was 
so  instructed.  But  an  examination  of  that  case  shows  that  no 
such  question  arose  there,  as  is  presented  on  this^record.  There 
was  an  old  established  road  on  the  premises,  leading  to  a  saw- 
mill, and  it  was  plainly  visible  and  in  constant  use.  The  simple 
question  was  whether  when  the  company  purchased  a  part  of 
the  property  over  which  this  road  passed,  they  took  it  subject 
to  the  owner's  right  to  continue  to  use  the  road,  and  it  was  held 
that  they  did  so  take  it.  There  was  no  release  of  damages  re- 
sulting from  the  location  and  use  of  the  railroad  as  in  this  case, 
and  no  question  as  to  the  effect  of  such  a  release  arose,  or  was 
considered,  or  decided.  Moreover,  there  was  an  express  reser- 
vation of  the  road  out  of  the  grant,  and  while  the  road  did  not 
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exist  by  force  of  this  reservation,  the  fact  of  the  reservation  was 
distinct  notice  to,  and  an  agreement  by,  the  purchaser  that  the 
road  was  not  to  be  interfered  with.  It  is  needless  to  add  that 
there  was  no  reservation  of  that  or  any  other  kind  in  this  case, 
but,  on  the  other  hand,  there  was  a  clear,  distinct,  and  unquali- 
fied release  of  all  damages  that  might  accrue  to  the  plaintiff  by 
reason  of  the  taking  and  using  the  land  for  a  railroad,  and  also 
by  reason  of  constructing  and  operating  a  railroad  thereon. 
How  the  plaintiff  can  be  permitted,  after  having  thus  distinctly 
sold  and  conveyed  her  right  to  all  damages  that  might  result 
from  the  railroad,  without  any  limitation  as  to  their  kind  or 
character,  to  bring  an  action  for,  and  recover,  the  only  dam- 
ages that  could  result  from  the  location,  construction,  and  use 
of  a  railroad  on  and  over  the  land  in  question,  we  cannot  see. 
It  seems  to  us  such  ruling  would  be  a  clear  denial  of  a  solemn- 
ly acquired  contract  right  of  the  purchaser  for  which  the  full 
consideration  stipulated  by  the  parties  has  been  actually  paid. 
The  learned  counsel  for  the  appellee  has  not  shown  us  any  case 
in  which  such  a  right  was  held  to  remain  after  such  a  release. 
This  feature  is  not  found  in  any  of  the  cases  cited.  On  the 
contrary,  this  court  has  passed  upon  the  effect  of  a  release  of  dam- 
ages in  at  least  two  cases  which  appear  to  be  in  harmony  with 
the  contention  of  the  defendant  in  the  present  case.  Thus  in 
Hoffeditz  v.  South  Penn.  R.  &  M.  Co.,  129  Pa.  264,  we  held  that 
where  the  owners  of  land,  for  a  valuable  consideration,  released 
the  company  from  all  suits,  claims,  demands  and  damages  by 
reason  of  its  entry  and  the  location  and  construction  of  its  rail- 
road and  works  connected  therewith,  such  release  is  a  bar  to 
an  action  by  a  subsequent  lessee  of  said  owners,  brought  to  re- 
cover damages  for  injuries  caused  by  an  ineflBcient  culvert  con- 
structed prior  to  the  execution  of  the  release.  The  company 
acquired  a  right  of  way  over  the  plaintiff's  land  for  their  road, 
and  a  release  was  executed  by  the  ownei-s  to  the  defendant  ^'  of 
and  fi-om  all  suits,  claims,  demands  and  damages  whatever,  for, 
upon,  or  by  reason  of  their  entry  upon  and  taking  and  occupy- 
ing the  above  described  narrow  pieces  or  strips  of  land  and  the 
location  and  construction  thereon  of  the  said  railroad  and  works 
connected  therewith."  The  damages  claimed  were  for  the  back- 
ing of  water  upon  the  plaintiff's  land,  in  consequence  of  an  in- 
sufficient culvert,  constiiicted  by  the  railroad  company  to  carry 
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off  the  water  under  the  embankment  upon  which  the  track  was 
laid.  The  release  was  for  all  damages  occasioned  by  the  lo- 
cation, construction  and  use  of  the  railroad,  just  as  in  the  pres- 
ent case.  The  damage  suffered  was  not  from  the  railroad  or 
the  use  of  it,  but  from  the  backing  of  water  upon  the  plain- 
tiff's land,  because  the  defendant  company  had  built  a  culvert 
which  was  insuflScient  to  carry  off  the  natural  waterfall.  Yet 
we  held  that,  because  the  release  was  in  general  terms  for  all 
damages  occurring  by  reason  of  the  road,  this  kind  of  damage 
was  included  in  its  operation.  Certainly  that  kind  of  injury 
and  damage  is  more  remote  than  obstruction  caused  by  the  mere 
laying  of  the  rails.  Some  stress  was  laid  upon  the  fact  that  the 
culvert  and  embankment  were  already  built  before  the  release 
was  executed,  but  it  was  not  the  controlling  feature  of  the  case. 
The  decision  was  based  upon  the  generality  of  the  language  of 
the  release,  which  included  all  damages  resulting  from  the  tak- 
ing of  the  land  and  the  construction  and  use  of  a  railroad  upon 
it.  But  if  any  consequence  were  to  be  attached  to  the  prior 
existence  of  the  culvert,  in  that  case,  it  would  be  of  no  service 
to  the  plaintiff  in  this.  For  at  the  time  her  release  was  exe- 
cuted her  way  or  road  was  abeady  upon  the  land,  and  she  knew 
that  under  the  grant,  deed  and  release,  provided  for  by  the 
original  contract,  the  company  could  enter  upon  and  occupy 
any  part  of  the  land,  with  their  tracks,  and  if  she  meant  that 
they  should  be  excluded  from  the  way,  she  should  have  so  i*e- 
quired  at  that  time.  Or  if  she  meant  that  she  should  have  dam- 
ages for  any  subsequent  obstruction  of  the  way  by  the  ti-acks, 
she  should  have  reserved  such  a  right,  instead  of  granting  away 
all  her  right  to  have  damages  without  the  least  limitation.  The 
damages  from  the  obstruction  of  the  tracks  in  this  case  are  much 
more  direct  and  more  closely  resulting  from  the  construction 
of  the  road  than  they  were  in  the  case  of  Hoffeditz  v.  Railway 
Co.,  above  cited.     Yet  we  held  them  fully  released. 

In  the  case  of  Updegrove  v.  Railroad  Co.,  132  Pa.  540,  the 
release  of  damages  was  in  almost  the  very  words  of  the  release 
in  the  present  case.  There  was  but  a  slight  verbal  difference 
in  an  unimportant  connection.  This  also  was  a  case  where  the 
damage  inflicted  was  the  flooding  of  the  plaintiff's  land  with 
water,  collected  in  a  ditch  and  transmitted  through  a  culvert 
under  the  defendant's  road  to  and  upon  the  plaintiff's  land.     In 
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this  case  the  ditch  and  the  culvert  were  not  constructed  until 
after  the  release,  but  the  court  below  instructed  the  jury  that 
the  plaintiff  must  be  considered  to  have  understood  that  the 
entire  construction  of  the  road  was  committed  to  the  discretion 
of  the  company,  and  that  he  must  abide  by  all  the  consequences 
of  the  exercise  of  that  discretion.  And  although  it  was  earn- 
estly contended  on  behalf  of  the  plaintiff  that  damages  by  the 
flooding  of  the  plaintiff's  land  could  not  be  held  to  be  covered 
by  a  release  of  damages  for  the  construction  of  the  road,  the 
court  below  held  that  all  damages  were  released,  including  those 
for  the  subsequent  flooding  of  the  land.  On  appeal  to  this 
court  this  view  was  sustained.  We  said :  "  The  defendant  com- 
pany obtained  fi-om  the  plaintiff  a  i*elease  for  the  right  of  way 
of  eighty  feet  in  width  across  said  farm.  The  agreement  further 
released  the  said  company  from  all  claims  for  damages  by  rea- 
son of  the  taking  and  using  of  the  land  for  said  railroad,  or  by 
reason  of  the  construction  and  maintenance  of  the  said  railroad 
on  and  over  said  tract  of  land.  The  plaintiff  contended  that 
about  six  acres  of  his  land  was  repeatedly  ovei-flowed  and  ren- 
dered unfit  for  cultivation  by  reason  of  the  construction  of  a 
ditch  and  culvert  by  the  railroad  company,  which  he  alleged 
threw  water  upon  his  land,  which  would  not  otherwise  have 
flowed  there.  The  learned  judge  below  instructed  the  jury 
that  these  ditches  and  this  culvert,  and  this  discharge  of  water 
are  the  result,  the  necessary  result,  of  the  construction  of  that 
road.  We  see  no  eiTor  in  this.  It  is  in  direct  line  with  the 
rulings  of  this  court  in  the  cases  above  cited.  A  release  of  the 
right  of  way  to  a  railroad  company  would  be  a  vain  thing,  if 
the  company  is  to  be  subsequently  subjected  to  litigation  for 
eveiy  injury  or  damage  resulting  to  the  property  by  reason  of 
the  construction  of  the  road.  All  these  matters  are  supposed 
to  be  in  the  contemplation  of  the  parties  when  the  company 
pays  its  money  for  the  right  of  way,  and  obtains  a  release  there- 
for." 

How  much  more  directly  and  forcibly  does  this  reasoning 
apply  to  the  case  at  bar  where  the  obstruction  to  the  plaintiff's 
way  was  the  natural,  direct  and  necessary  consequence  of  the 
construction  of  the  defendant's  road.  The  learned  counsel  for 
the  plaintiff  very  properly  and  candidly  concedes  that  the  com- 
pany had  the  right  to  lay  as  many  tracks  as  they  pleased  across 
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the  land  purchased  and  that  it  was  immaterial  "  whether  Mrs. 
Kemp  knew  that  tracks  were  to  be  constructed  or  not.  She 
must  have  contemplated  the  additional  difficulty  of  crossing 
them,  which,  according  to  the  testimony  of  her  own  witnesses, 
would  have  been  relatively  slight.  Against  a  claim  based  on 
such  inconvegience  or  for  injuries  to  her  remaining  property, 
caused  by  the  construction  of  the  tracks,  her  release  would  be 
conclusive.  But  the  complaint  is  that,  owing  to  the  manner  in 
which  the  tracks  have  been  laid,  and  owing  to  the  fact  that 
they  are  blocked  with  cars,  and  owing  to  the  fact  that  the  planked 
crossing  has  been  taken  up,  she  cannot  get  over  the  tracks  at 
all."  We  regard  the  foregoing  as  a  practical  concession  of  the 
whole  subject  of  the  controversy.  It  does  the  plaintiff  no  harm 
because  it  was  a  necessary  concession  to  the  undoubted  facts  of 
the  case,  and  the  manifest  legal  consequences  arising  therefrom. 
But  the  response  that  the  plaintiff  cannot  get  over  the  tracks 
at  all  in  consequence  of  the  manner  in  which  the  tracks  are 
laid,  and  therefore  she  can  recover,  is  entirely  untenable.  There 
is  no  proof  that  they  are  laid  in  any  other  than  the  ordinary 
manner,  and  if  being  laid  in  that  way  they  interfere  with  the 
plaintiff's  right  of  passage,  that  was  a  consequence  which  she 
was  bound  to  contemplate,  and  which  she  must  be  held  to  have 
actually  contemplated  when  she  executed  her  release.  The 
company  was  not  bound  to  preserve  to  her  an  unobstructed  right 
of  passage  over  their  tracks,  as  against  her  release,  and  if  she 
wished  to  have  such  a  right  it  was  her  duty  to  have  stipulated 
for  it  when  she  gave  the  release. 

We  are  very  clear  that  she  cannot  claim  to  recover  damages 
for  such  an  obstruction  against  the  positive  terms  of  her  release 
of  all  damages,  and  we  therefore  think  the  learned  court  below 
erred  in  their  answers  to  the  defendant's  firat,  second  and  sev- 
enth points,  and  should  have  given  a  binding  instruction  to  the 
jury  to  return  a  verdict  for  the  defendant. 

Judgment  revei-sed. 
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Husband  and  wife — Trustees — Payment,  SttTJs 

A  trustee  appointed  by  the  orphans'  court  to  sell  land,  an  interest  in  i87  8io 
which  was  devised  to  the  trustee's  wife,  is  bound  to  pay  over  to  his  wife    }^  J^l 
the  share  of  the  proceeds,  and  a  mere  delay  by  the  wife  in  enforcing  her  — "■"' 
legal  demand,  will  not  release  from  liability  either  the  trustee  or  his 
sureties. 

In  such  a  case  a  proocuse  by  the  husband  to  convey  to  his  wife  some  of 
his  own  real  estate  in  payment  of  her  legacy,  does  not  discharge  his  sure- 
ties, if  the  promise  is  not  kept,  although  the  wife  was  willing  to  accept 
the  conveyance  as  payment. 

Interest  on  legacy  in  husband^ s  hands. 

In  equity  a  wife  may  not  charge  her  husband  as  a  debtor  for  an-ears  of 
income  of  her  separate  estate,  in  the  absence  of  an  agreement,  express  or 
implied,  on  his  part  to  pay  interest.  The  presumption  in  such  a  case  is 
that  interest  on  the  \vife's  separate  estate,  which  has  been  received  by  the 
husband,  has  been  expended  by  him,  with  her  consent,  for  the  support  of 
herself  and  family. 

Argued  May  29,  1893.  Appeal,  No.  18,  May  T.,  1892,  by 
Loretta  J.  McDonald,  legatee,  from  decree  of  O.  C.  Fulton 
Co.,  sustaining  exceptions  to  report  of  auditor  on  exceptions  to 
and  distribution  of  administrator's  account  in  estate  of  John 
Kittel,  deceased.  Before  Sterrett,  C.  J.,  Green,  Williams, 
Mitchell,  Dean  and  Thompson,  JJ. 

Exceptions  to  report  of  auditor  on  exceptions  to  and  dis- 
tribution of  administrator's  account. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

The  opinion  of  the  court  below  was  as  follows,  by  Mc- 
Clban,  p.  J. : 

"  Three  of  the  daughters  (Mrs.  Ettie  J.  McDonald  being  one 
of  them3  of  John  Kittel,  the  testator,  presented  their  petition 
to  this  court  on  the  4th  day  of  October,  A.  D.  1875,  praying  for 
an  order  of  sale  of  their  father's  real  estate  for  the  payment  of 
legacies.  The  sale  was  the  same  day  awarded,  the  order  being 
directed  to  Robert  A.  McDonald,  administrator  c.  t.  a. ;  bond  in 
il8,000  was  filed  the  same  day  and  approved,  reciting  the  decree 
of  sale  of  the  real  estate  of  John  Kittel. 

"  [On  the  11th  of  January,  1876,  a  return  of  sale  was  made 
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and  confirmed.  Soon  after,  in  the  month  of  May  of  the  same 
year,  we  find  what  appears  to  be  a  distribution  of  the  proceeds 
of  this  sale,  and  full  and  final  releases  executed  and  delivered 
by  the  four  legatees,  in  full  satisfaction  of  their  legacies,  the 
effect  of  these  releases  being  to  dispense  with  any  settlement  of 
an  account  by  the  administrator  c.  t.  a.  Mrs.  McDonald,  the 
wife  of  the  releasee,  does  not  join  in  the  releases.  The  pre- 
sumption that  she  acquiesced  and  participated  in  the  distribution 
with  other  legatees,  would  not  from  all  the  evidence  before  us, 
be  a  strained  one.]  [1] 

"Why  then  do  we  find  her  husband,  more  than  eleven  years 
afterward,  coming  into  the  register's  office,  apparently  unbidden, 
and  voluntarily  filing  an  account  charging  himself  with  the 
proceeds  of  this  sale,  so  long  ago  made  and  confirmed,  and  he 
absolutely  released  by  all,  except  not  formally  by  his  own  wife. 

"  [And  he  is  not  content  with  filing  a  debtor  and  ci*editor 
account,  but  he,  or  some  one  for  or  with  him,  desires  to  consti- 
tute evidence  that,  although  the  balance  shown  on  the  account 
is  not  in  his  hands,  there  is  left  the  amount  of  the  bequest  to 
his  wife,  Ettie  J.  McDonald.  What  occasion  was  there  then  for 
the  settlement  of  this  account?  Was  there  any  necessit)'^  for 
it?  Certainly  none  as  between  the  husband  and  wife.  The 
manifest,  indisputable  motive  for  it  is  to  show  waste  and  to 
make  evidence,  not  against  the  accountant,  but  against  inno- 
cent and  confiding  strangers,  his  bondsmen.  No  such  effort 
on  the  part  of  a  trustee  should  be  successful ;  and  we  find  the 
surviving  bondsmen  properly  and  promptly  filing  objections  to 
this  effort,  first,  because  of  the  attempted  annex  of  a  distribu- 
tion account;  and  because  the  accountant  did  account  to  his 
wife  for  all  money  coming  to  her ;  then  because  of  alleged  col- 
lusion between  the  accountant  and  his  wife  to  cheat  and  defraud 
the  bondsmen,  and  that  the  filing  of  the  account  was  only  a 
step  to  that  end,  and  because  the  claim  set  out  in  it  is  unjust  to 
the  bondsmen.]  [2] 

"  The  findings  of  the  auditor  are  not  satisfactory  either  to 
Mrs.  McDonald  or  the  sureties. 

"  It  is  manifest  from  the  previous  references  in  this  opinion 
to  the  proceedings  in  court,  the  language  of  the  bond  and  of 
the  releases,  that  there  is  error  in  the  auditor's  finding :  that 
what  was  sold  was  ^  not  th^  real  estate  of  John  Kittel,  but  real 
estate  of  Catharine  Mosser  and  Geo.  Kittel,'  etc. 
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"  The  account,  which  is  the  subject  of  controversy,  is  the  ac- 
count of  a  trustee  appointed  to  sell  the  real  estate  of  John  Kit- 
tel,  deceased.  The  fund  in  controversy  is  the  proceeds  of  the 
sale  of  the  real  estate  of  John  Kittel,  deceased. 

"  [Upon  a  careful  examination  of  the  testimony,  we  are  of 
the  opinion  that  the  exceptions  filed  by  the  surviving  bonds- 
men to  the  auditor's  report  are  well  taken,  especially  the  fifth 
and  sixth.  The  testimony  of  A.  J.  Fore,  Esq.,  Mrs.  George 
Kittel  and  othei*s  is  very  convincing  against  the  present  claim 
of  the  wife.]  [3] 

"  [Suit  has  already  been  brought  on  the  bond  against  the  es- 
tate of  the  deceased  surety,  and  there  should  be  no  confirma- 
tion of  the  account  as  would  be  either  conclusive  of  the  question 
in  controversy  against,  or  prejudicial  to  the  rights  of  the  living 
sureties,  or  of  the  estate  of  the  dead  one.]  [4]  [We  therefore 
refuse  confirmation  of  the  auditor's  report,  and  the  same  is  set 
aside*     Decree  made  according  to  the  foregoing  opinion]  "  [5] 

The  testimony  referred  to  above  was  of  declarations  that 
the  wife  claimed  the  house  as  her  own,  and  that  her  money 
bought  it. 

Error 9  assigned  were,  (1-5)  portions  of  opinion  in  brackets, 
quoting  them  respectively. 

Francis  Jordan^  Geo.  A.  Smith  and  W,  Scott  Alexander  with 
him,  for  appellant,  cited  :  Johnston  v.  Johnston's  Adm'r,  31  Pa. 
450;  Hamill's  Ap.,  88  Pa.  363;  Schroyer's  Ap.,  140  Pa.  420; 
Wormley's  Est,  137  Pa.  101 ;  Black  v.  Whitall,  1  Stockton 
(9  N.  J.  Eq.)  572 ;  Penn  Bank's  Est.,  152  Pa.  65 ;  Drinkhouse's 
Est,  151  Pa.  294 ;  Pepper's  Est.,  1  Dist.  R.  148 ;  McCulloch 
V.  Dobson,  30  N.  E.  R.  641 ;  Towers  v.  Hagner,  3  Whart.  48  ; 
Hauer's  Est.,  140  Pa.  420 ;  May  v.  May,  62  Pa.  206,  approved 
in  Endlich  &  Richards,  on  Married  Women ;  Abell  v.  Chaffee, 
154  Pa.  254 ;  Adams  v.  Grey,  154  Pa.  258. 

W.  Rush  Oillan^  J.  Nelson  Sipes  and  W.  U.  Brewer  with 
him,  for  appellees,  cited  :  Ritter  v.  Ritter,  31  Pa.  398 ;  Small 
V.  Small,  129  Pa.  366 ;  Gleghorne  v.  Gleghorne,  118  Pa.  363 ; 
Powell  V.  Hankey,  2  P.  Wms.  82 ;  Mellinger  v.  Bausman,  45 
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Pa.  522 ;  Hamill's  Ap.,  88  Pa.  363  ;  Wormley's  Est,  187  Pa. 
101. 

Opinion  by  Mr.  Justice  Dean,  July  19, 1898: 

John  Kittel  died  July  11,  1871.  At  his  death  he  was  the 
owner  of  personalty  to  the  value  of  about  $5,000,  and  of  a  val- 
uable farm.  He  left  five  children  ;  to  two  of  these,  Catharine 
and  George,  he  devised  the  farm,  subject  to  the  payment  of  a 
legacy  of  $8,000  to  each  of  his  three  daughters,  Mary,  Emma, 
and  Loretta.  R.  A.  McDonald,  the  husband  of  Loretta,  took 
outletters  c.  t.  a.  on  his  estate,  and  settled  his  account  on  July  4, 
1878,  which  was  confirmed  absolutely.  On  October  4,  1875, 
all  the  heirs  and  legatees  joined  in  a  petition  to  the  orphans' 
court  for  an  order  of  sale  of  the  land  for  payment  of  the  lega- 
cies, averring  an  inability  on  part  of  the  two  devisees,  Catharine 
and  George,  to  hold  the  land  and  make  the  payments  charged 
upon  it.  Thereupon  the  court  directed  an  order  to  Robert  A. 
McDonald,  administrator,  to  make  sale  as  pi*ayed  for  in  the 
petition.  At  the  same  time  his  bond,  with  Daniel  Logan, 
George  I.  Pittman  and  James  Cooper  as  sureties,  was  approved 
and  filed.  McDonald  sold  the  farm  to  B.  M.  Lodge  for  $11,600, 
and  on  return  being  made  the  court  approved  the  sale.  Of  the 
purchase  money,  $600  remained  a  lien  upon  the  land  during 
the  minority  of  two  grandchildren,  legatees  under  the  will ;  the 
balance,  $11,000,  was  paid  to  McDonald  who,  after  deducting 
proper  expenses,  paid  to  all  of  the  legatees  except  his  wife,  their 
respective  shares,  and  took  from  them  receipts  and  releases. 
The  share  of  his  wife  on  April  1,  1876,  after  he  had  received 
the  whole  of  the  purchase  money  payable  to  him  from  Lodge, 
was  $2,987.78.  Nothing  further  was  done  by  him  until  De- 
cember 10,  1887,  when  he  filed  his  account  as  trustee.  In  this 
lie  charged  himself  with  the  net  proceeds  of  sale,  $10,656.78, 
with  interest  from  April  1,  1876,  and  noted  in  the  account  his 
payments  to  all  the  other  legatees,  and  ended  with  this  state- 
ment: 

'*  Leaving  in  the  hands  of  the  trustee  of  the  amount  of  the 
bequest  to  Ettie  J.  McDonald  under  the  last  will  and  testament 
of  John  Kittel,  deceased,  the  sum  of  $2,987.78,  interest  from 
April  1,'  1870." 

To  this  account  exceptions  were  filed  by  Logan  and  Pittman, 
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two  of  the  surviving  sureties  on  the  bond,  in  which  they  were 
afterwards  joined  by  Catharine  Mosser,  one  of  the  legatees  un- 
der the  will.  The  exceptions  in  substance  alleged :  (1)  The 
distribution  account  was  improperly  blended  with  the  trust 
account.  (2)  The  share  of  Ettie,  wife  of  the  trustee,  had  been 
paid  her  by  the  husband.  (8)  The  account  was  collusively 
filed  for  the  purpose  of  defrauding  the  sureties  on  the  bond,  the 
husband  having  become  insolvent.  (4)  The  accountant  is  not 
chargeable  with  interest  on  the  legacy  payable  to  his  wife.  The 
court  appointed  F.  M.  Johnston,  Esq.,  auditor,  to  take  testi- 
mony, find  facts,  and  report  distribution. 

The  auditor,  after  full  hearing,  found  the  material  facts 
against  the  exceptants,  and  that  there  was  a  balance  in  the  hands 
of  the  trustee  due  and  unpaid  to  Loretta  J.  McDonald,  his  wife, 
of  92,987.78,  with  interest  from  April  1, 1876,  to  January  11, 
1888,  making  a  sum  total  of  $5,099.12.  To  this  report  the 
sureties  filed  exceptions,  in  substance  alleging  error  in  not  find- 
ing as  a  fact  that  the  wife  had  been  paid  her  legacy,  and  that 
the  account  was  a  collusive  arrangement  between  her  and  her 
husband  to  defraud  his  sureties,  and  the  allowance  of  interest 
on  the  principal  of  the  legacy. 

After  hearing  on  the  exceptions,  the  court,  being  of  opinion 
the  legacy  had  in  effect  been  paid,  sustained  them  and  set 
aside  the  report.  Then  Loretta  J.  McDonald  took  this  appeal, 
assigning  for  error  the  decree  setting  aside  the  report  of  the 
auditor. 

The  sole  question  for  our  consideration  is,  what  is  the  fact? 
Does  the  evidence  warrant  the  finding  of  the  auditor  that  Mrs. 
McDonald  was  not  paid  her  legacy,  or  the  conclusion  of  the 
court  that  she  was  paid  ? 

Facts  found  by  an  auditor,  from  the  contradictory  oral  testi- 
mony of  witnesses  personally  before  him,  are  to  be  taken  as  the 
facts,  unless  the  findings  are  manifestly  erroneous.  And  if  his 
findings  be  concurred  in  by  the  court  below,  their  correctness 
will  be  all  the  more  probable.  This  rule,  so  often  repeated, 
has  application  only  to  those  facts  depending  on  the  candor, 
intelligence,  and  memory  of  witnesses.  Where  the  truth  is  de- 
termined by  inference  or  probabilities  from  established  or  un- 
disputed facts,  we  can  review  and  determine  the  reasonableness 
or  unreasonableness  of  such  inferences  as  well  as  the  auditor  or 
Vol.  clvi — 29 
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the  court  below.  But  where  the  finding  of  fact  by  the  auditor 
is  set  aside  by  the  court,  then  there  is  imposed  on  us  the  duty 
of  scrutinizing  the  testimony,  and  determining  what  the  fact  is 
from  the  evidence  submitted.     That  is  the  case  before  us. 

The  court  below  has  sustained  these  exceptions  to  the  report 
of  the  auditor  as  follows : 

"  4th.  The  auditor  erred  in  not  finding  as  a  fact  an  under- 
standing between  the  husband  and  wife  by  which  he  was  to  use 
and  retain  her  said  legacy. 

^^  5th.  The  auditor  erred  in  not  finding  that  lapse  of  time  and 
other  evidence  precluded  recovery  by  the  wife  to  the  prejudice 
of  his  bondsmen." 

There  are  other  exceptions,  but  so  far  as  they  affect  the  real 
contention,  they  are  embraced  in  these  two. 

In  determining  the  bearing  and  significance  of  the  evidence, 
let  us  first  group  the  facts  not  in  dispute.  The  appellant,  Lo- 
retta  J.  McDonald,  is  the  wife  of  Robert  A.  McDonald ;  by 
her  father's  will,  she,  on  April  1, 1876,  was  entitled  to  a  legacy 
of  $2,987.78,  out  of  a  fund  of  $10,656.78  in  the  hands  of  an 
officer  of  the  orphans'  court.  She  had  a  right  to  demand  pay- 
ment from  him ;  the  other  legatees  entitled  to  share  in  the  fund 
were  paid ;  her  money  was  not  in  fact  paid  her  then  or  after- 
wards in  the  sense  of  a  handing  of  it  over  by  the  trustee  and  a 
receiving  of  it  by  her  as  legatee.  From  that  time  up  to  the 
filing  of  his  accounts  in  1887,  a  period  of  eleven  years,  she  did 
not  attempt  to  enforce  payment  by  legal  proceedings.  The 
trustee  was  her  husband ;  he  was  a  prominent  and  apparently 
prosperous  man  at  the  time  he  was  appointed  trustee,  and  for 
some  yeai-s  afterwards  was  possessed  of  considerable  property ; 
then  became  intemperate,  and  bankruptcy  soon  followed.  The 
payment  of  this  money  now  by  him  individually  is  altogether 
hopeless. 

These  undisputed  facts  warrant  no  inference  of  any  under- 
standing or  agreement  between  him  and  his  wife  that  he  owed 
her  no  duty  as  trustee ;  certainly  the  mere  fact  of  the  mari- 
tal relation  worked  no  change  in  the  legal  relation.  He  had 
received  her  money,  not  as  her  agent,  but  as  the  court's ;  so 
far  as  appears,  her  consent  was  not  asked ;  it  was  his  duty  in 
the  performance  of  the  trust  to  pay  his  wife  her  money  just  the 
same  as  he  paid  the  other  legatees  theirs ;  that  he  was  married 
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to  the  legatee  gave  him  no  right  to  withhold  it.  The  mistake 
made  in  the  argument  of  the  appellees  and  by  the  court  below 
is,  in  not  distinguishing  between  the  husband  and  the  trustee  ; 
the  rights  of  a  wife  where  her  husband  has  received  her  money, 
and  the  right  of  a  legatee  where  a  trustee  of  the  orphans' 
court  has  received  and  ought  to  pay  over  her  legacy. 

Suppose  the  trustee  had  not  paid  over  to  Mary  Nickerson, 
his  sister-in-law,  her  legacy  for  eleven  years,  the  neglect  to  en- 
force payment  by  legal  proceedings  would  have  warranted  no 
inference  of  an  understanding  or  agreement  between  them  that 
he  was  relieved  from  his  official  obligation  to  pay  and  that  she 
had  accepted  him  individually  as  her  debtor.  There  is  not  the 
semblance  of  reason  for  holding  that  such  indulgence  is  any 
more  prejudicial  to  the  claim  of  a  wife  who  happens  to  be  a 
legatee. 

It  has  never  been  held  that  mere  delay  in  enforcing  a  legal 
demand  against  a  negligent,  unfaithful  trustee,  released  him 
from  his  official  duty  or  liability.  The  most  natuml  explana- 
tion of  delay  here  is  afforded  by  the  fact  of  the  domestic  rela- 
tion between  the  trustee  and  legatee.  A  husband  inclined  to 
wrong  his  wife,  and  who  at  the  same  time  as  trustee  owes  her 
money,  is  in  a  most  favorable  situation  for  indulging  his  incli- 
nations ;  as  trustee  he  can  hold  back  his  legatee's  money ;  as 
husband  he  can  mar  domestic  peace  if  the  wife  objects ;  such  a 
legatee  is  not  likely  to  go  to  law  with  the  trustee,  or  even  to 
make  threatening  demands  to  enforce  her  rights. 

If,  then,  no  inference  unfavorable  to  the  wife's  claim  can 
reasonably  be  drawn  from  the  mere  fact  of  her  delay  in  assert- 
ing it  in  the  orphans'  court,  is  there  testimony  which,  taken  in 
connection  with  this  fact,  fairly  warrants  the  conclusion  she 
consented  to  the  individual  appropriation  by  her  husl)and  of 
the  money  he  owed  to  her  as  trustee  ? 

The  fact  sought  to  be  established  by  the  exceptants  is,  thiit 
by  her  consent  her  husband  put  the  money  of  the  wife  in  a 
property  in  McConnellsburg,  which  they  occupied  as  a  home. 
This  was  conveyed  to  the  husband  April  14,  1873,  at  the  price 
of  88,600,  and  the  purchase  money  was  all  paid  in  less  than  a 
year  thereafter,  two  years  before  McDonald  received  any  of  the 
money  now  in  dispute.  He  had  received,  before  this,  her  share 
of  the  personal  estate,  amounting  to  $869,  and  may  have  appro- 
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priated  this  in  part  payment ;  but  whatever  bearing  that  might 
have  in  explanation  of  her  declarations,  it  is  irrelevant  for  any 
other  purpose,  as  the  sole  contention  here  is  the  legacy  charged 
upon  the  land.  On  the  undisputed  facts,  the  auditor  was  bound 
to  find  as  he  did,  that  no  matter  what  declarations  the  wife  may 
have  made  as  to  her  money  being  in  the  property,  no  part  of 
this  legacy  was  paid  by  her  husband  for  the  purchase  of  it. 

The  appellees,  however,  in  view  of  the  correctness  of  this 
finding,  adopt  this  theory  from  the  evidence  :  "  That,  although 
not  a  dollar  of  the  wife's  money  was  paid  for  the  property,  yet 
he  promised  to  convey  it  to  her,  and  her  declarations  show  that 
she  was  willing  to  accept  it ;  and  by  so  doing,  thus  permitting 
him  to  retain  her  money,  he  was  discharged  as  trustee,  and  be- 
came her  personal  debtor." 

We  have  no  doubt,  from  a  careful  scrutiny  of  the  evidence 
and  the  conduct  of  the  parties,  he  repeatedly  promised  to  con- 
vey her  this  property  in  satisfaction  of  her  legacy ;  and  we 
have  just  as  little  doubt  that  she  expected  him  to  do  so.  All 
the  evidence  is  clearly  reconcilable  on  this  theory,  and  some  of 
it  is  inconsistent  with  any  other.  But  what  significance  is  this 
fact  entitled  to  ?  It  was  no  more  than  a  promise  to  pay  the 
legatee  with  a  house  and  lot  instead  of  money.  The  promise 
was  not  kept ;  it  was  broken.  Violated  promises  cannot  dis- 
chai'ge  a  trustee  from  an  official  obligation.  If  he  had  repeat- 
edlj'  promised  to  pay  her  in  money,  and  had  repeatedly  broken 
his  promise,  it  would  scarcely  be  argued  that  her  forbearance 
during  the  time  he  was  placating  her  with  promises,  was  such 
an  agreement  on  her  part  as  turned  the  trustee  into  a  common 
debtor,  whom  she  must  now  sue  in  another  court.  The  promise 
to  pay  in  land  which  he  never  conveyed,  even  though  she  were 
willing  to  accept  it,  did  not  discharge  him  from  his  official  ac- 
countability. Nor  did  she  do  anything  of  which  the  sureties 
have  any  right  to  complain.  She  did  not  bring  suit  against 
her  husband,  yet  the  testimony  of  exceptants  shows  that  other- 
wise she  did  about  all  a  wife  could  do  tx)  get  her  legacy.  She 
importuned  him ;  this  not  seldom  resulted  in  quarrels,  with 
bitter  reproaches  on  her  part  and  such  unmanly  retorts  on  his, 
as,  if  made  to  other  than  his  wife,  would  have  immediately  re- 
suited  in  a  prompt  legal  accounting. 

The  sureties  knew  her  relation  to  their  principal  when  they 
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assumed  their  obligation  ;  this  obligation  was,  that  he  would 
pay  over  the  money  received  by  him  from  the  sale  of  the  land 
to  the  legatees  of  John  Eittel.  It  was  their  duty,  as  well  as 
interest,  to  see  that  he  faithfully  executed  the  trust.  There  is 
no  evidence  they  gave  the  matter  any  attention  until  the  hus- 
band's ability  to  pay  became  doubtful,  then  one  of  them,  Mr. 
Pittman,  testifies  he  several  times  urged  the  husband,  it  will 
be  noted,  not  to  pay  his  wife,  but  to  get  a  formal  release  from 
her.  He  says  the  husband  made  light  of  it,  and  said,  ^^  That 
will  be  all  right."  If  the  party  wronged  had  so  acted  and 
spoken,  instead  of  the  wrongdoer,  the  surety  might  with  some 
show  of  reason  urge  that  he  had  been  lured  into  inaction  ;  as 
it  stands,  his  own  testimony  shows,  that,  as  early  as  1888,  four 
years  before  the  final  accounting,  he  was  conscious  of  his  peril, 
and  urged  the  defaulting  principal  to  obtain  a  legal  acquittance 
from  the  wife,  not  because  she  had  been  paid,  but  to  save  the 
surety  from  being  called  on  for  payment. 

However  much  we  may  i*egret  that  honest  persons  must  suf- 
fer by  the  default  of  dishonest  officials,  we  can  find  nothing  in 
all  this  evidence  which  tends  to  relieve  these  sureties  from  their 
legal  obligation.  These  bondsmen  were  not  in  any  true  sense 
of  the  words,  **  innocent  and  confiding  strangers,"  as  termed  by 
the  learned  judge  of  the  court  below.  They  are  men  who  nom- 
inally appeared  in  the  orphans'  court  with  McDonald,  and  in 
substance  said,  ^^  We  know  this  man,  trust  him  ;  he  is  honest, 
capable,  and  faithful ;  will  pay  over  to  those  entitled  to  it 
the  money  that  comes  into  his  hands ;  if  he  do  not  do  so,  we 
will."  The  court  took  them  at  their  word,  and  put  into  his 
custody  a  dead  man's  estate  to  be  paid  over  to  his  legatees. 
This  wife  did  not  undertake  to  make  good  his  default ;  these 
sureties  did,  and  it  is  but  simple  justice  to  hold  them  to  their 
bargain. 

In  computing  and  allowing  interest,  we  think  the  facts  do 
not  warrant  the  conclusion  of  the  auditor. 

From  the  earliest  times,  both  in  this  state  and  England,  be- 
fore the  enactment  of  any  statute  for  the  protection  of  the  es- 
tates of  married  women,  the  rule  in  equity  has  been,  that  the 
wife  shall  not  charge  her  husband  as  debtor  for  arrears  of  in- 
come of  her  separate  estate,  in  the  absence  of  an  agi-eement,  ex- 
press or  implied,  on  his  part  to  pay.     The  reason  for  the  rule,  is 
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to  relieve  from  the  necessity  for  accounts,  which  in  the  ordinary 
conduct  of  domestic  affairs  would  be  so  difficult  of  determina- 
tion. Hence,  in  settlements  between  husband  and  wife,  in  the 
absence  of  proof  to  the  contrary,  equity  presumes  that  interest 
money  on  the  wife's  separate  estate,  which  has  been  received 
•  by  the  husband,  has  been  expended  by  him  with  her  consent, 
for  the  support  of  herself  and  family.  The  rule  is  directly  the 
reverse  of  this  as  to  the  principal.  Neither  the  statute  of  1848 
nor  that  of  1887  has  worked  any  change  in  this  particular. 
As  the  reason  grows  out  of  the  duties  incident  to  the  domestic 
relation,  so  long  as  these  remain  unchanged,  unless  there  be  ex- 
press statutory  enactment,  the  presumption  will  continue: 
Mellinger  v.  Bausman,  45  Pa.  622;  Hamill's  Estate,  88  Pa. 
363.  Also  the  very  full  opinion  by  our  brother  McCoLLUM  in 
Hauer's  Estate,  140  Pa.  420. 

Here,  there  is  no  evidence  of  a  promise  by  the  husband  to 
account  to  his  wife  for  the  interest.  The  evidence  shows  he 
received  it  from  the  devisees  of  the  land,  without  objection  by 
her,  before  he  was  appointed  trustee ;  the  presumption  is,  he 
continued  to  receive  it  from  himself  as  trustee,  afterwards.  He 
expended  it,  for  the  evidence  shows  he  provided  a  liberal  sup- 
port for  his  wife  and  family.  She,  in  all  her  complaints  and 
indignant  statements  of  her  wrongs,  never  claimed  any  interest. 
She  expected,  and  he  doubtless  promised  her,  the  house,  but 
she  expected  no  more,  as  her  due.  At  most,  the  value  of  this 
WHS  but  little  more  than  the  legacy,  and  did  not  equal  the  share 
of  pei-sonalty  and  the  legacy  together.  The  whole  evidence 
shows  that  the  interest  was  consumed  in  the  support  of  her- 
self and  the  family,  with  no  intention  on  her  part  to  make  her 
husband  a  debtor  for  the  amount  of  it. 

Therefore,  the  decree  of  the  orphans'  court  is  reversed  and 
set  aside  ;  the  report  of  the  auditor,  finding  due  and  payable  by 
Robert  A.  McDonald,  trustees,  to  Loretta  J.  McDonald,  legatee 
under  the  will  of  John  Kittel,  deceased,  $2,987.78,  principal,  is 
confirmed  absolutely. 

The  allowance  of  interest  on  said  principal  from  April  1, 1876, 
by  the  auditor  is  stricken  off,  and  his  report  in  that  particular 
is  set  aside.  The  record,  with  the  decree  thus  reformed,  is  di- 
rected to  be  remitted  to  the  orphans'  court  to  be  proceeded  with 
according  to  law. 
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Commonwealth  v.  Western  Land  &  Improvement  Co., 

Appellant. 

Taxation — Dividends — Land  companies — Act  qf  June  1,  1889. 

Under  the  act  of  June  1, 1889,  P.  L.  420,  a  valuation  of  the  capital  stock 
of  a  corporation  need  only  be  resorted  to  as  a  basis  for  taxation,  when  no 
dividend  has  been  made  or  declared  by  the  corporation,  or  when  that  made 
or  declared  has  been  less  than  six  per  centum  of  the  par  value  of  the  stock. 

During  a  tax  year,  a  land  and  improvement  company  received  from 
rents  and  sale  of  real  estate  $85,000,  being  85  per  cent  of  the  par  value 
of  its  paid  up  stock,  which  it  distributed  among  its  stockholdora  in  pro- 
portion to  their  respective  holdings.  The  capital  stock  remained  intact 
after  the  distribution.  The  court  below  found  as  a  fact  that  the  nature  of 
the  business  in  which  the  company  was  engaged  precluded  the  possibility 
of  estimating  either  gross  or  net  earnings  accruing  during  the  tax  year, 
with  any  reasonable  degree  of  accuracy.  A  settlement  was  made  against 
the  company  charging  it  with  42i  mills,  which  was  at  the  rate  of  one  half 
mill  upon  the  capital  stock  for  each  one  per  centum  of  dividend.  Eeld, 
that  the  settlement  was  proper. 

Argued  May  29, 1893.  Appeal,  No.  1,  May  T.,  1893,  by  de- 
fondant,  from  judgment  of  C.  P.  Dauphin  Co.,  Jan  T.,  1892, 
No.  551,  for  plaintiff,  on  appeal  from  tax  settlement.  Before 
Sterrett,  C.  J.,  Green,  Williams,  Mitchell,  Dean  and 
Thompson,  JJ. 

Appeal  from  tax  settlement. 

The  case  was  tried  by  agreement  by  the  court  without  a 
jury.  The  court  found  the  facts  to  be  as  follows,  in  an  opin- 
ion by  SiMONTON,  P.  J. : 

"  1.  Defendant  was  incorporated  in  October,  1887,  under  the 
general  laws  of  this  state  for  the  purpose  of  purchasing,  hold- 
ing, leasing,  improving,  selling  and  otherwise  dealing  in  real 
estate,  with  a  paid  up  capital  of  one  hundred  thousand  dollars, 
divided  into  shares  of  the  par  value  of  fifty  dollars  each,  and 
it  has  been  from  that  date  and  still  is  engaged  in  business  in 
the  county  of  Westmoreland,  where  it  has  purchased  real  es- 
tate, built  houses,  laid  out  and  opened  streets  and  roads,  and 
sold  lands  and  lots,  reinvesting  the  proceeds  so  that  during  the 
tax  year  1889  and  1890  it  made  or  declared  no  dividends. 
And  its  capital  stock  was  during  said  years  appraised  at  one 
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hundred  and  fifty  dollars  per  share,  and  taxed  at  the  rate  of 
three  mills  on  its  appraised  value. 

"2.  During  the  tax  year  1891,  defendant  received  from 
rents,  and  the  sale  of  real  estate,  and  distributed  among  its 
stockholders  in  proportion  to  the  shares  held  and  owned  by 
them  respectively,  eighty-five  thousand  dollars,  being  eighty- 
five  per  cent  on  the  par  value  of  its  capital  stock  paid  in ;  and 
as  required  by  law,  its  treasurer  reported  this  distribution  to 
the  auditor  general,  and  stated  in  his  report  that  owing  to  the 
nature  of  the  business  in  which  defendant  was  engaged  he 
could  not  estimate  the  amount  of  the  gross  or  net  earnings  of 
defendant,  which  accrued  during  said  year,  and  we  find  this 
statement  to  be  true.  He  also  reported  that  the  average  mar- 
ket value  of  the  shares  during  said  year  was  ninety-five  dollars 
each.     This  report  was  made  under  oath. 

^'  3.  In  an  affidavit  subsequently  made,  defendant's  treasurer 
undertakes  to  state  what  were  its  net  earnings,  during  the  tax 
yeare  1889, 1890  and  1891,  but,  as  had  been  previously  stated 
by  him  in  his  sworn  report,  and  as  we  have  found  above,  the 
nature  of  the  business  in  which  the  defendant  was  engaged  pre- 
cluded the  possibility  of  this  being  done  with  any  reasonable 
degree  of  accuracy. 

^^4.  On  the  basis  of  this  report,  made  as  above  stated,  the 
auditor  general  and  state  treasurer  made  a  settlement  for  tax 
on  capital  stock  against  defendant  for  said  year  as  follows : 

44  4  Western  Land  and  Improvement  Company 

"  *  In  account  with  the  Commonwealth  of  Pennsylvania,  Dr. 
" '  To  tax  on  capital  stock  per  acts  of  June  7, 1879,  and  June  1, 
1889,  for  the  year  ending  the  first  Monday  of  No- 
vember, 1891,  as  per  report  herewith  filed. 
" '  Dividend,  86  per  cent  on  capital  stock,      .         .      $100,000 
Tax,  42^  mills,  (one-half  mill  for  each  one  per  cent  of 

dividend,) 4,250 

" '  Due  Commonwealth,       ....  $4,250 

^^  5.  From  this  settlement  defendant  appealed  to  this  court, 
and,  as  required  by  the  act  of  1811,  giving  the  right  to  appeal, 
filed  its  specification  of  objections  to  the  settlement,  three  in 
number.  The  first  and  second  state  merely  matters  of  fact, 
which  we  have  found  above  as  far  as  they  have  been  proved. 
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^^  6.  The  third  specification  raises  the  only  legal  question  in 
this  case  and  is  as  follows : 

'^ '  The  said  payment  to  the  stockholders  was  not  a  dividend, 
but  a  distributfon  of  certain  assets  of  the  said  company.  The 
appellant  is  not  taxable  on  dividends,  but  is  liable  only  for  the 
year  ending  on  the  first  Monday  of  November,  1891,  at  the  rate 
of  three  mills  on  the  average  market  value  of  its  stock  during 
said  year,  to  wit :  for  five  hundred  and  seventy  dollars,  which 
has  been  paid  to  the  treasurer  of  the  commonwealth.  The  ap- 
pellant is  not  indebted  to  the  commonwealth  of  Pennsylvania.' 

"  The  only  objections  to  the  settlement  of  aif  account  by  the 
auditor  general  and  state  treasurer,  which  the  court  can  legally 
consider — as  we  shalFpresently  show — are  those  specified  in  the 
appeal  which  the  act  of  1811  authorizes,  and,  when  made,  re- 
quires to  be  filed  with  the  appeal  in  the  auditor  general's  office. 

"  The  sole  question,  therefore,  before  us,  is  that  raised  by  the 
third  specification  quoted  above :  Whether  defendant  for  the 
year,  during  which  it  made  a  dividend  of  eighty-five  per  cent, 
is  taxable  at  the  rate  of  one  half  mill  for  each  one  per  cent  of 
dividend,  or  at  the  rate  of  three  mills  on  the  appraised  value  of 
its  capital  stock ;  and  this  we  shall  now  proceed  to  decide. 

**  The  act  of  June  1,  1889,  §  20,  P.  L.  420,  requires  the  secre- 
tary or  treasurer  of  every  corporation  taxable  under  it  to  report 
in  writing  to  the  auditor  general  annually  the  amount  of  its 
capital  stock,  and  the  amount,  date  and  rate  per  cent  of  all  div- 
idends made  or  declared  during  the  year;  and  §  21  enacts. that 
every  such  corporation  '  shall  be  subject  to  and  pay  ....  an- 
nually a  tax  to  be  computed  as  follows,  namely :  If  the  dividend 
or  dividends  made  or  declared  by  such  corporation  ....  dur- 
ing any  year  ending  with  the  first  Monday  of  November,  amount 
to  six  or  more  than  six  per  centum  upon  the  par  value  of  its 
capital  stock,  then  the  tax  to  be  at  the  rate  of  one  half  mill 
upon  the  capital  stock  for  each  one  per  centum  of  dividend  so 
made  or  declared ; '  and  it  further  provides  that  if  a  dividend 
of  less  than  six  per  centum  be  made  or  declared  the  capital 
stock  i»  to  be  appraised  and  '  then  the  tax  to  be  at  the  rate  of 
three  mills  upon  each  dollar  of  valuation  of  the  said  capital 
stock.' 

^^  The  language  of  this  act  would  seem  to  be  so  plain  as  to 
leave  no  I'oom  for  doubt  as  to  its  meaning.     It  fixes  the  rate 
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and  mode  of  assessment  of  the  tax  when  the  dividend  equals 
or  exceeds  six  per  cent.  There  is  no  provision  for  an  appraise- 
ment of  the  capital  stock  when  such  dividend  is  made,  or  for 
assessing  the  tax  at  any  other  rate ;  and  the  blanks  furnished 
by  the  auditor  general,  on  which  the  reports  of  dividends  ai-e 
to  be  made,  expressly  state  that  when  the  dividends  equal  or 
exceed  six  per  cent  no  appraisement  is  required. 

"  In  Dame's  Appeal,  62  Pa.  417,  Shabswood,  C.  J.,  says  on 
page  420 :  '  It  is  a  cardinal  canon  of  interpretation,  both  of  deeds 
and  statutes,  expressed  in  the  maxim  q%L0tie9  in  verbis  nulla  eat 
ambiguitaa^  ibi  ifulla  expositio  contra  verba  fienda  est :  Broom's 
Legal  Maxims,  665.  The  words — the  context — the  subject- 
matter  are  to  be  considered  equally,  if  not  before,  the  effects  and 
consequences  or  the  reason  and  spirit.'  And  in  Abley  v.  Dale, 
11  C.  B.  378,  Jbrvis,  C.  J.,  says  on  page  391 :  *If  the  precise 
words  used  are  plain  and  unambiguous,  in  our  judgment  we 
are  bound  to  construe  them  in  their  ordinary  sense,  even  though 
it  do  lead,  in  our  view  of  the  case,  to  an  absurdity  or  manifest 
injustice.  •  Words  may  be  modified  or  varied,  where  their  im- 
port is  doubtful  or  obscure.  But  we  assume  the  functions  of 
legislators  when  we  depart  from  the  ordinary  meaning  of  the 
precise  words  used,  merely  because  we  see,  or  fancy  we  see,  an 
absurdity  or  manifest  injustice  from  an  adherence  to  their  lit- 
eral meaning.'  And  in  City  of  Pittsburgh  v.  Kalchthaler,  114 
Pa.  647,  Justice  Green,  on  page  662,  says :  '  We  think  it  always 
unsafe  to  depart  from  the  plain  and  literal  meaning  of  the  words 
contained  in  legislative  enactments  out  of  d^erence  to  some 
supposed  intent,  or  absence  of  intent,  which  would  prevent  the 
application  of  the  words  actually  used  to  a  given  subject.  Such 
a  practice  is  really  substituting  the  theories  of  a  court,  which 
may,  and  often  do,  vary  with  the  personality  of  the  individuals 
who  compose  it,  in  place  of  the  express  words  of  the  law  as 
enacted  by  the  lawmaking  power.  It  is  a  practice  to  be  avoid- 
ed and  not  followed.  It  has  been  condemned  by  manj'-  text 
writers  and  by  many  coui*ts.  Occasionally  it  has  been  departed 
from,  but  the  path  is  a  devious  and  a  dangerous  one,  which 
ought  never  to  be  trodden,  except  upon  considerations  of  the 
most  convincing  character  and  the  gravest  moment.' 

"  Assuming  these  principles  to  be  applied  to  this  case  we 
might  safely  stop  here,  and  rest  our  conclusion,  that  the  tax 
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ctiarged  in  the  settlement  appealed  from  is  correctly  assessed, 
on  the  plain  unambiguous  words  of  the  act ;  but  to  preclude 
the  possibility  of  any  doubt  on  the  subject  we  shall  pursue  it 
somewhat  further. 

*'  Our  learned  predecessor,  Judge  Pearson,  aptly  said  in  the 
Commonwealth  v.  Phoenix  Iron  Co.,  1  Pears.  388 :  '  In  order 
to  properly  understand  and  construe  our  tax  laws,  we  are  ob- 
liged to  look  into  their  origin  and  history.'  If,  acting  on  this 
suggestion,  we  look  into  the  history  of  the  tax  on  capital  stock 
to  be  found  in  the  several  taxing  acts,  and  the  decisions  of  the 
courts,  we  shall  find  that  its  construction  has  been  settled  for 
nearly  or  altogether  half  a  century.  The  act  of  June  11, 1840, 
P.  L.  612,  provided  that  the  capital  stock  paid  in  of  all  corpo- 
mtions  '  on  which  a  dividend  or  profit  of  one  per  cent  per  an- 
num is  made  or  declared  shall  ....  pay  for  the  use  of  the 
commonwealth  a  tax  of  one  half  mill  on  every  dollar  of  the  value 
thereof,  and  an  additional  half  mill  on  every  dollar  of  the  value 
thereof  for  every  additional  one  per  cent  per  annum  of  dividend 
or  profit,  made  or  declared  on  said  capital  stock.'  This  act 
imposed  no  tax  where  no  dividend  was  made,  and,  therefore,  of 
course,  made  no-  provision,  nor  was  there  any  necessity  for  an 
appraisement  or  assessment  of  the  tax  in  any  other  manner  than 
according  to  the  rate  per  cent  of  the  dividend.  It  was  super- 
seded by  the  act  of  April  29, 1844,  §  33  of  which  provided  '  that 
the  amount  of  tax  chargeable  on  the  capital  stock  of  all  banks, 
institutions  and  companies  ....  on  which  a  dividend  or  profit 
of  six  per  cent  per  annum  or  more  shall  be  made  and  declared, 
shall  be  at  the  rate  of  one  half  mill  on  each  one  per  cent  of  such 
dividend  or  profit,  and  the  same  shall  be  assessed  as  provided 
in  the  act  of  June  11, 1840  ; '  and,  as  the  mode  of  assessment 
provided  by  the  latter  act  was  an  assessment  according  to  the 
rate  per  cent  of  dividend,  this  was,  in  effect,  enacting  that  this 
mode  must  be  adopted,  where  the  dividend  equaled  or  exceed- 
ed six  per  cent.  Then  the  act  of  1844  further  provided  for  an 
appraisement,  where  less  than  six  per  cent  or  no  dividend  was 
made  or  declared,  thus  determining  clearly  when  the  rate  was 
to  be  one  half  mill  for  each  one  per  cent  of  dividend,  and  when 
it  was  to  be  three  mills  on  the  appraised  value,  but  leaving  no 
case  in  which  the  question  wliether  it  should  be  one  or  the 
other  was  to  be  determined  by  any  other  fact  than  the  rate  per 
cent  of  dividend  made  and  declared. 
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"  The  act  of  April  12,  1859,  took  the  place  of  §  33  of  the  act 
of  1844,  and  the  scope  and  relation  of  these  acts,  to  each  other, 
and  the  difference  between  them,  is  thus  stated  by  Aqkew,  C.  J., 
in  Phoenix  Iron  Co.  v.  Commonwealth,  59  Pa.  104 :  '  The  act 
of  April  29,  1844,  §  33,  charged  the  tax,  which  it  imposes  di- 
rectly upon  the  capital  stock  of  the  corporations  of  this  state. 
If  a  company  declared  a  dividend  or  profit  of  six  per  cent  on 
the  capital,  the  tax  was  to  be  measured  at  the  rate  of  one  half 
mill  on  each  one  per  cent  of  the  dividend  or  profit ;  but  when 
the  corporation  failed  to  make  dividends  or  declared  less  than 
six  per  cent  per  annum,  then  a  valuation  of  the  stock  itself  was 
to  be  made  and  returned,  and  the  tax  was  for  a  sum  equal  to 
three  mills  on  every  dollar  of  the  capital  stock  thereof  so  esti- 
mated and  appraised.  The  first  section  of  the  act  of  April  12, 
1859,  also  imposed  the  tax  on  the  capital  stock,  but  changed 
the  act  of  1844  so  far  as,  instead  of  a  valuation  of  the  stock 
when  the  dividend  fell  below  six  per  cent,  to  require  payment 
of  the  tax  at  the  rate  of  a  half  mill  for  each  one  per  cent  of 
dividend  made  or  declared,  and  provided  for  the  valuation  of 
the  stock  according  to  the  act  of  1844,  only  when  the  corpora- 
tion failed  to  make  or  declare  any  dividend.' 

"Next  came  the  act  of  May  1, 1868,  a  consolidation  of  all 
the  previous  acts  taxing  corporations  for  state  purposes,  the 
fourth  section  of  which,  imposing  the  tax  on  capital  stock,  is  al- 
most a  literal  transcript  of  the  act  of  1859.  This  act  contin- 
ued in  force  until  it  was  replaced  by  the  act  of  April  24, 1874, 
P.  L.  68,  which  was  followed  by  the  act  of  March  20, 1878, 
P.  L.  6,  and  this  in  turn  by  the  act  of  June  7, 1879,  all  of  which 
are  shown,  in  Catawissa  R.  R.  Company's  Appeal,  78  Pa.  69, 
and  Bridge  Co.  v.  Commonwealth,  117  Pa.  266,  to  be  parts  of 
the  same  taxing  system  and  practically  identical ;  and  the  act 
of  1889,  under  which  the  tax  is  claimed  in  this  case,  is  but  a 
continuation  of  the  former  acts. 

"  Thus  we  see  that  the  tax  on  capital  stock  has  existed  for 
half  a  centur}',  and  has  been  during  all  that  time  assessed  and 
paid,  where  the  dividends  equaled  or  exceeded  six  per  cent  at 
the  rate  and  on  the  basis  on  which  it  was  computed  and  assess- 
ed in  this  case.  During  that  time  thousands  of  such  settlements 
have  been  made  by  the  auditor  general  and  state  treasurer,  and 
hundreds  of  them  have  been  appealed  to  this  court,  but  in  no 
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case  until  now  has  it  ever  been  even  suggested  in  an  appeal  or 
argument  that  the  tax  could  be  charged  at  the  rate  of  three 
mills  on  the  appraised  value  of  the  capital  stock  when  the  divi- 
dends equaled  or  exceeded  six  per  cent. 

"It  has  uniformly  and  consistently  been  held  that  under 
such  circumstances  the  dividend  whether  earned  or  not  fur- 
nishes the  measure  of  the  tax.  Thus  in  Commonwealth  v. 
Pennsylvania  Insurance  Co.,  13  Pa.  165,  the  act  of  June  11, 
1840,  to  which  we  have  referred  above,  which  imposed  the  tax 
at  the  rate  of  one  half  mill  for  each  one  per  cent  of  dividend, 
from  and  after  -  January  1, '1841,  was  considered,  and  the 
question  was  whether  a  dividend  declared  on  December  81, 
1840,  on  the  business  of  the  preceding  six  months  was  taxable  ; 
and  deciding  that  it  was  not.  Justice  Coultbb  said  :  *  The 
dividend  is  not  the  subject  taxed ;  it  is  the  capital  stock  paid  in 
which  is  taxed ;  the  dividend  only  furnished  the  rule  by  which 
the  amount  of  the  tax  shall  be  measured  and  that  is  one  half 
mill  on  the  capital  stock ;  where  the  profit  or  dividend  is  one 
per  cent  per  annum,  an  additional  half  mill  on  the  capital  stock 
for  every  one  per  cent  that  is  made  by  the  institution  from  and 
after  January  1,  1841 ;  but  it  was  made  and  declared  before 
that  period,  and  for  profits  accruing  before  that  date.  It  is, 
therefore,  not  within  the  purview  of  the  statute.  If  any  part 
of  the  profits  had  accrued  after  January  1,  1841,  and  the  di- 
rectors had  mingled  them  with  profits  which  accrued  before, 
and  then  made  a  dividend,  the  case  would  have  been  different ; 
because,  in  that  event,  the  institution  would  voluntarily  have 
run  its  head  into  a  noose.  We  think  the  tax  did  not  accrue  in 
this  case,  and  cannot  be  measured  by  a  dividend,  all  of  which 
accrued,  and  which  was  made  and  declared  previous  to  1st  Jan- 
uary, 1841.* 

"  As  we  have  already  pointed  out,  this  act  imposed  no  tax 
when  no  dividend  was  made  and  declared,  and,  therefore,  the 
enactment  that  the  tax  was  to  be  at  the  rate  of  one  half  mill 
for  each  one  per  cent  of  dividend  must  have  been  intended  to 
furnish  a  hard  and  fast  rule,  which  was  to  be  applied  in  every 
case,  where  a  dividend  was  made  and  declared ;  and  this  was 
certainly  expressed  as  clearly  as  language  could  express  it,  and 
required  no  process  of  interpretation.  Therefore,  when  the 
same  rule  was  prescribed  in  the  act  of  April  29, 1844,  for  cases 
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where  the  dividend  equaled  or  exceeded  six  per  cent,  it  was 
well  understood.  And  as  this  act  for  the  first  time  imposed 
the  tax,  where  no  dividend  was  made  or  declared,  it  also  first 
provided  for  an  appraisement,  but  this  was  to  be  made  only 
when  the  dividend  did  not  amount  to  six  per  cent,  and  the  con- 
struction, therefore,  was  as  stated  by  Judge  Pearson  in  Com- 
monwealth V.  Phoenix  Iron  Co.,  1  Pears.  383,  that '  the  tax  was 
to  be  measured  by  the  amount  of  dividends  declared  when  they 
exceeded  six  per  tsent,  and  by  an  appraisement  of  the  stock 
when  they  fell  short  of  that  sum ; '  or  as  stated  by  Agnbw, 
C.  J.,  in  the  same  case,  59  Pa.  104 :  *  If  a  Company  declared 
a  dividend  or  profit  of  six  per  cent  on  the  capital,  the  tax  was 
to  be  measured  at  the  rate  of  one  half  mill  on  each  one  per 
cent  of  the  dividend  or  profit ;  but  when  the  corporation  failed 
to  make  dividends  or  declared  less  than  six  per  cent  per  annum, 
then  a  valuation  of  the  stock  itself  was  to  be  made  and  re- 
turned, and  the  tax  was  to  be  "a  sum  equal  to  three  mills  on 
every  dollar  of  the  value  of  the  capital  stock  thereof  so  esti- 
mated and  appmised." '  So  in  Atlantic  &  Ohio  Tel.  Co.  v. 
Commonwealth,  66  Pa.  67,  Thompson,  C.  J.,  says,  speaking 
of  the  commonwealth :  '  She  has  a  mode  of  estimating  and  col- 
lecting her  taxes  from  her  own  corporations,  no  matter  who 
holds  the  stock.  By  whomsoever  the  stock  is  held  the  measure 
of  the  tax  is  upon  the  dividend  declared,  and  no  such  thing  as 
partial  dividends  is  ever  to  be  presumed.  When  a  dividend  is 
declared,  that  gives  the  measure  and  furnishes  the  rule  for  the 
tax.  Dividends  were  declared  for  all  the  years  to  which  the 
settlements  apply,  and  the  basis  of  the  settlement  in  the  au- 
ditor general's  office  was  faultless.'  And  in  Commonwealth 
V.  Pittsburgh,  Ft.  Wayne  &  Chicago  Ry.  Co.,  74  Pa.  83, 
Agnew,  C.  J.,  said  on  page  90 :  *  A  dividend  is  not  capi- 
tal, but  the  product  of  capital,  and  this  product  it  is  which 
the  law  by  its  own  terms  makes  both  the  criterion  and  the 
measure  of  the  taxation  of  the  capital.  Thus,  if  a  profit  upon 
the  actual  capital  or  investment  be  either  made  or  passed 
over  to  the  stockholders  without  a  declaration  of  dividend,  or 
if  a  dividend  be  declared  to  them,  the  sum  so  made  or  so  de- 
clared becomes  the  measure  of  the  tax.  ...  If  a  dividend  be 
declared  and  set  apart  to  the  shareholders,  the  stock  is  taxable 
on  the  basis  of  this  declaration,  of  which  it  makes  return  by 
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law  to  the  auditor  generaL  The  company  is  estopped  by  its 
declaration  and  report,  whether  the  dividend  be  earned  or  not. 
Atlantic  and  Ohio  Telegraph  Company  v.  Commonwealth,  66 
Pa.  67.  The  late  Chief  Justice  said,  in  the  last  case,  the  only 
question  was  whether  the  court  below  erred  in  regarding  the 
returns  as  the  evidence  of  what  dividends  were  declared  as  the 
basis  of  the  auditor  general's  statement.  He  remarked,  "  She 
(the  commonwealth)  is  dealing  with  her  own  corporation,  and 
acting  solely  on  the  evidence  of  its  doings  in  regard  to  the  sub- 
ject of  its  liability  to  taxes,  viz. :  dividends  made  or  declared. 
This  is  shown  by  its  proper  officer,  the  treasurer,  in  his  return 
to  the  auditor  general ;  and  the  basis  of  that  taxation  is  the 
dividends  declared  and  paid." '  And  in  Commonwealth  v.  Reno 
Real  Estate  Co.,  2  W.  N.  181,  the  court  say :  '  This  is  not  a 
case  where  no  dividends  were  declared,  the  consequence  of 
which  is  a  valuation  of  the  stock  as  the  means  of  measuiing  the 
tax.  Where  a  dividend  is  declared,  that  becomes  the  measure  of 
the  tax.  The  fact  that  the  dividend  is  appropiiated  to  the  share- 
holders of  that  part  of  the  capital  which  is  called  preferred 
stock,  does  not  change  the  criterion  of  taxation,  which  the  com- 
monwealth herself  established,  to  wit,  the  dividend  declared.' 
Columbia  Conduit  Co.  v.  Commonwealth,  90  Pa.  807,  is  an  in- 
structive case  on  this  subject.  Judge  Pearson  found  as  a 
fact  that  although  dividends  amounting  to  two  hundred  thou- 
sand dollars  had  been  made  and  declared  during  the  year  the 
earnings  were  only  $110,570.42,  the  differences  having  been  oc- 
casioned by  losses  by  fire,  and  the  question  was  as  stated  by 
him  :  *  Can  the  court  allow  a  credit  for  that  loss,  or,  under  the 
words  of  the  statute,  must  we  tax  the  capital  stock  according 
to  the  "  dividends  made  or  declared  by  the  company  ?  " '  And 
in  answering  this  question  he  said :  ^  If  the  tax  were  imposed 
on  the  net  profits  there  would  be  no  difficulty.  The  sum  which 
the  stockholders  were  obliged  to  pay  would  be  deducted.  The 
profit  to  them  is  lessened  by  that  much.  Such  is  not  the  form 
of  the  assessment  or  the  words  of  the  statute.  It  is  not  even 
a  tax  on  dividend,  but  on  the  capital  stock,  measured  by  the 
amount  of  dividend  made  or  declared.  .  .  .  The  dividends  in 
the  case  under  consideration  were  actually  made  and  declared 
and  this  fixes  the  tax  on  the  capital  stock.'  This  case  was 
affirmed  by  the  Supreme  Coui-t  on  Judge  Pearson's  opinion. 
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And  in  Matson's  Ford  Bridge  Co.  v.  Commonwealth,  117  Pa. 
265,  Mr.  Justice  Clabc  says,  on  page  276 :  '  The  valae  for 
taxation  is  to  be  fixed  by  the  aggregate  of  the  dividends  of 
profits  made  or  declared  during  the  fiscal  year.  ...  A  profit 
made  or  passed  to  the  stockholders  becomes  the  measure  of  the 
state  tax.  The  formal  declaration  of  a  dividend  is  conclusive ; 
the  company  is  estopped  by  it  whether  the  dividend  be  earned 
or  not.' 

^^  The  cases  above  referred  to  and  many  others  which  might 
be  cited  show  that  it  is  not  the  theory  of  the  tax  on  capi- 
tal stock  measured  by  the  dividends,  that  all  the  money  divided 
was  earned  during  the  year  in  which  the  dividend  is  declared. 
On  the  contrary,  the  theory,  as  is  distinctly  shown  by  the 
Bridge  Company  case,  is  that  it  was  not  all  earned  during  such 
year,  and  proof  of  that  fact  is  not  needed,  or,  if  made,  does  not 
alter  the  rate  or  change  the  valuation.  When  an  unusually 
large  dividend  is  made  either  in  cash  or  stock,  it  is  assumed  to 
be,  and,  in  fact,  always  is,  a  distribution  among  the  share- 
holders of  earnings  or  profits,  which  have  been  accumulating  for 
years,  in  respect  to  which  no  adequate  tax  has  heretofore  been 
assessed,  and,  therefore,  it  is  proper  it  should  furnish  the  meas- 
ure of  the  tax  when  divided.  True,  the  possession  of  the  fund 
thus  divided  may  to  some  extent  have  influenced  the  valuation 
of  the  capital  stock  in  previous  years,  when  no  dividend,  or 
less  than  six  per  cent  was  divided,  and  the  capital  stock  was 
taxed  at  the  rate  of  three  mills  upon  its  appraised  value ;  but 
experience  has  shown  that  a  comparatively  low  valuation  is  put 
upon  capital  stock  which  pays  none  or  very  small  dividends, 
and  a  comparison  of  the  appraised  value  upon  the  stock  of  this 
defendant  during  the  years  in  which  it  made  no  dividends, 
with  the  value  which  would  be  indicated  by  the  amount  of 
pi'ofits  claimed  to  have  been  made  during  those  years,  will  show 
such  to  have  been  the  case  in  this  instance. 

^'  Reference  has  been  made  to  the  recent  case  of  the  Com- 
monwealth V.  Brush  Electric  Light  Co.,  28  W.  N.  627,  [146 
Pa.  147,]  in  which  it  would  seem  that  the  tax  was  computed, 
by  the  learned  justice  who  wrote  the  opinion,  at  the  rate  of 
three  mills  on  the  appitdsed  value  of  the  capital  stock,  although 
the  dividend  declared  during  the  tax  year  amounted  to  more 
than  six  per  centum  on  its  par  value.     The  rate  at  which  the 
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tax  was  to  be  computed  was,  however,  not  one  of  the  questions 
in  that  case,  and  could  not  have  been,  for  the  following  reasons : 

^'  First.  Because  there  was,  in  the  appeal  filed  in  that  case, 
no  specification  or  objection  to  the  assessment  of  the  tax  as 
made  in  the  settlement  appealed  from,  at  the  rate  of  one  half 
mill  for  each  one  per  cent  of  dividend. 

^*  Second.  Because  this  question  was  not  raised  or  discussed 
in  the  court  below. 

^^  Third.  Because  as  this  question  was  not  raised  in  the  court 
below,  by  the  specification  of  objections  to  the  appeal,  or  in  any 
other  way,  no  ruling  was  made  upon  it  by  the  court  below,  and, 
therefore,  no  assignment  of  error  could  have  been  made  to  any 
such  ruling. 

^^  Fourth.  No  assignment  of  error  was,  in  fact,  made,  or  claim- 
ed to  be  made,  to  any  ruling  or  supposed  ruling,  on  the  question 
of  the  pro|>er  mode  of  assessing  the  tax,  and  this  question  was, 
therefore,  not  before  the  Supreme  Court. 

'^  Fifth.  No  claim  or  suggestion  was  made  in  the  Supreme 
Court,  by  argument,  either  oral  or  written,  that  the  assessment 
of  the  tax  at  the  rate  of  one  half  mill  for  each  one  per  cent  of 
dividend,  as  made  in  the  settlement  appealed  from,  was  not  ac- 
cording to  law. 

'^  Sixth.  It  was  expressly  agreed  and  argued  in  the  court  be- 
low and  in  the  Supreme  Court,  that  the  tax  must  be  assessed, 
under  the  law,  at  one  half  mill  for  each  one  per  cent  of  divi- 
dend in  all  cases  where  the  dividend  equals  or  exceeds  six  per 
cent. 

"  A  reference  to  the  specification  of  objections  filed  with  the 
appeal  in  the  Brush  Company  case,  will  show  that  none  of  the 
five  specifications  filed  could  by  the  remotest  possibility  raise 
the  question  discussed  in  the  latter  half  of  the  opinion  of  the 
learned  judge  ;  and  we  hazard  nothing  in  saying  that  the  able 
and  careful  counsel,  who  drew  the  specifications  and  filed  the 
appeal,  was,  from  his  long  experience  in  the  auditor  general's 
office  and  his  extensive  practice  in  tax  cases,  so  well  acquainted 
with  the  uniform  practice  of  that  office,  and  with  the  tax  laws, 
that  it  would  never  have  occurred  to  him  to  object  to  a  settle- 
ment for  the  reason  that  the  tax  was  assessed  at  the  rate  of  one 
half  mill  for  each  one  per  cent  of  dividend,  where  the  dividends 
declared  during  the  year  amounted  to  more  than  six  per  cent ; 
Vol.  clvi— 30 
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Dr  to  claim  that  such  a  settlement  would  be  invalidated  by 
:showing  that  the  whole  amount  of  the  dividend  was  not  earn- 
ed during  the  year. 

"  The  act  of  March  30,  1811,  Purd.  1886,  giving  the  right 
to  appeal  from  a  settlement  made  by  the  auditor  general  and 
state  treasurer,  provides  '  that  the  appeal  be  filed  in  the  office 
of  the  auditor  general  within  sixty  days  after  notice  of  such 
settlement  and  be  accompanied  with  a  specification  of  objec- 
tions to  the  said  settlement ;  *  which  appeal  is  to  be  transmitted 
by  the  auditor  general  to  the  clerk  of  said  court.  In  Porter  v. 
Commonwealth,  1  P.  &  W.  252,  it  was  held  that  the  person 
appealing  from  a  settlement  of  the  auditor  general  and  state 
treasurer  cannot  raise,  and  the  court  to  which  the  appeal  is 
taken  cannot  hear  and  determine,  any  other  objections  to  the 
settlement  than  those  specified  in  the  appeal.  Chief  Justice 
Gibson,  delivering  the  opinion  of  the  court,  said :  *  The  act  of 
March  30,  1811,  requires  an  appeal  from  the  auditor  general  to 
be  accompanied  with  a  specification  of  the  appellant's  excep- 
tions, and  doubtless  to  indicate  the  very  points  to  be  deter- 
mined by  the  court.  As  there  is  no  reason  to  appeal  in  respect 
to  points  that  are  admitted,  it  would  be  flagrantly  unjust  to 
permit  the  accountant  to  hold  in  reserve  anything  that  might 
have  been  allowed,  had  it  been  urged  at  the  settlement,  and 
thus  subject  the  commonwealth  to  expense,  and  her  officer  to 
vexation  without  just  cause.'  And  after  stating  the  specifica- 
tions before  him  he  added  :  '  These,  therefore,  are  the  only  points 
which  the  court  was  competent  to  hear  and  determine.' 

*'  This  principle  has  been  so  strictly  held  that  in  Common- 
wealth v.  Porter, — not  the  same  case  nor  party  appellant — 2X 
Pa.  385,  the  court  held  that  a  specification  of  objection  to  the 
principal  sum  charged  in  a  settlement  appealed  from  did  not, 
when  the  principal  was  pi-operly  charged,  let  in  an  independent 
objection  to  the  charge  of  interest,  this  objection  not  having  been 
specified  when  the  appeal  was  taken.  Lowrie,  J.,  delivering 
the  opinion  of  the  court,  said :  '  Under  our  laws  the  auditor 
general,  aided  by  the  state  treasurer,  and,  when  necessary,  by 
the  governor,  constitutes  a  tribunal  that  is  to  examine,  adjust, 
and  decide  upon  all  claims  of  the  state  against  its  revenue  oflB- 
cers,  subject  to  an  appeal  to  the  general  judiciary.  But  no  ap- 
peal is  allowed   without  a  specification  of    objection  to    the 
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decision  complained  of.  In  this  case  the  accountant  filed  a 
specification  of  objections  to  the  principal  items  of  the  account 
as  stated  by  the  auditor  general,  but  none  to  the  item  of  in- 
terest. How  then  could  the  question  of  interest  be  raised  on 
the  appeal  ?  That  it  could  not  be  has  been  several  times  di- 
rectly decided:  1  P.  &  W.  252;  6  State  Rep.  124;  and  this  is 
one  of  the  most  plain  and  common  principles  of  administrative 
law :  7  S.  &  R.  276  ^  2  State  Rep.  153 ;  6  Id.  488 ;  1  W.  &  S. 
480 ;  5  Id.  385.  It  is  the  rule  always  practiced  on  in  relation  to 
reports  of  auditors,  masters,  and  arbitratoi*s.' 

"  *  It  is  said,  however,  that  the  objection  to  the  charge  of  in- 
terest was  unnecessary,  because  the  objection  to  the  principal 
includes  it  as  an  incident.  True  enough,  so  far  as  it  is  an  inci- 
dent, and,  therefore,  if  the  objections  to  the  principal  or  part 
of  it  had  prevailed,  there  would  have  been  a  proportional  de- 
duction of  the  interest.  But,  on  the  other  hand,  and  on  the 
same  principle,  an  unavailing  objection  to  the  substance  could 
not  affect  its  shadow.  ...  It  is  only  by  a  special  objection 
that  the  mind  of  the  court  can  be  led  to  inquire  whether,  the 
principal  being  proved  or  admitted,  the  charge  of  interest  is 
improper.' 

*'  These  cases  are  cited  and  approved  in  Del.,  Lack.  &  West- 
em  R.  R.  Co.  V.  Commonwealth,  66  Pa.  64,  where  in  deciding 
the  case  Thompson,  C.  J.,  said :  *  In  Porter  v.  Commonwealth, 
1  P.  &  W.  252,  it  was  explicitly  resolved  that  no  point  was 
examinable  on  the  trial  of  an  appeal  from  the  settlement  of  an 
account  in  the  auditor  general's  office  by  the  appellate  court, 
nor  reviewable  in  this  court,  unless  it  has  been  specified  %s  a 
ground  of  objection  to  the  settlement  in  taking  the  appeal. 
This  is  an  express  provision  of  the  act  of  March  30,  1811.' 
And  after  quoting  from  the  act  and  the  opinions  in  the  two 
cases  above  cited  he  says :  ^  Both  of  these  cases  show  that  only 
80  far  as  the  specifications  go,  are  the  questions  raised  in  the 
appellate  court.'  And  quoting  the  specifications  of  objections 
in  the  case  before  him  he  adds :  *  These  were  the  objections 
filed  by  the  company  to  the  settlement  in  the  auditor  general's 
office,  and  were  the  only  questions  the  court  below  could  legally 
take  cognizance  of.  This  is  not  only  so  by  force  of  the  deci- 
sions referred  to,  but  by  force  of  the  terms  of  the  act  of  1806, 
which  require  that  a  remedy  specially  provided  by  statute  shall 
be  strictly  followed.' 
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*'  The  cases  above  cited  conclusively  show  that  if  the  ques- 
tion was  not  raised  in  the  specification  of  objections,  it  could 
not  legally  have  been  considered  in  the  court  below.  In  fact, 
it  was  not  raised  nor  attempted  to  be  raised  or  considered 
there,  but,  on  the  contrary,  it  was  agreed  by  the  counsel  for 
the  defendant  in  the  court  below  that  where  corporations  pay 
a  dividend  of  six  per  cent  or  more,  their  capital  stock  is  under 
the  law  taxed  at  one  half  mill  for  each  one  per  cent  of  divi- 
dend ;  and  the  claim  of  counsel  simply  was  that  ^  owing  to  the 
varying  conditions  of  corporate  affairs,  property  and  business, 
the  rate  of  dividends  is  not  a  certain  measure  of  the  actual  val- 
ue of  corporate  stocks : '  See  28  W.  N.  628. 

"  The  question  not  having  been  raised,  there  was,  of  course, 
no  ruling  upon  it,  and  if  anything  has  been  settled  it  is  that  a 
court  of  error  will  not  reverse  on  a  point  not  made  or  decided 
ill  the  court  whose  decision  is  brought  up  for  review.  In 
Commonwealth  v.  Wyoming  Val.  Canal  Co.,  60  Pa,  410,  Chief 
Justice  Thompson  (p.  417),  says :  '  The  court  will  not  reverse 
for  a  point  not  made  in  the  court  below.'  In  Wright  v.  Wood, 
28  Pa.  120,  the  court  say :  *  The  7th  assignment,  viz. :  ''  The 
court  erred  in  charging  that  Wood,  the  plaintiff,  was  a  bona 
fide  purchaser  for  value,"  is  frankly  admitted  by  the  counsel 
to  raise  a  point  not  made  below,  and  we  cannot  permit  it  to  be 
made  here.'  In  Drexel  v.  Man,  6  W.  &  S.  343,  Sbbgbant,  J., 
says :  ^  This  court  does  not  upon  a  writ  of  error  sit  to  try  the 
merits  of  the  case,  but  merely  those  points  which  are  raised 
by  the  record,  ...  To  this  alone  can  our  attention  be  direct- 
ed.'* In  Bennett  v.  Hayden,  decided  January  4,  1892,  1  Adv. 
R.  106  [145  Pa.  586],  Paxson,  C.  J.,  says,  speaking  of  certain 
specifications  of  error :  *  We  fail  to  find  in  the  record  any- 
thing to  show  that  such  point  was  made  in  the  court  below,  or 
that  it  was  even  called  to  the  attention  of  the  learned  judge. 
There  is  not  a  hint  of  it  in  the  reasons  assigned  for  a  new 
trial.  On  the  contrary,  the  court  says  in  its  opinion  on  the 
reserved  questions,  "  the  only  question  argued  before  the  court 
was  this  question:  Were  the  proceedings  under  the  act  of 
1836  or  the  act  of  1853  ?  "  We  must  treat  the  case  here  as  it 
was  treated  below.' 

"It  was  not  claimed  by  counsel  that  any  such  point  was 
raised  in  the  court  below,  or  that  it  was  brought  into  the  Su- 


Digitized  by  VjOOQlC 


COMMONWEALTH  v.  LAND  CO.,  AppeUant.         469 
1893.]  Opinion  of  Court  below. 

preine  Conrt  by  any  assignment  of  error.  On  the  contrary, 
counsel  for  defendant  in  their  argument  in  the  Supreme  Court 
quoted  the  admission  in  the  court  below  referred  to  above  and 
added:  'Where  there  is  no  dividend  or  the  dividend  paid 
amounts  to  less  than  six  per  cent,  the  rate  is  always  the  same, 
namely,  three  mills.  ...  On  the  other  hand,  when  the  divi- 
dend is  six  per  cent  or  more,  the  valuation  is  always  the  same, 
namely  par,  but  the  rate  changes.  If  the  dividend  is  just  six 
per  cent  the  tax  is  three  mills,  one  half  mill  for  each  one  per 
cent  of  dividend.  If  the  dividend  is  eight  per  cent  the  rate  is 
four  mills ;  if  it  is  twelve  per  cent  the  rate  is  six  mills,  or  if  it  is 
twentj'-five  per  cent  the  rate  is  twelve  and  one  half  mills.  .  .  If 
the  dividend  is  more  than  six  per  cent  the  tax  is  always  assess- 
ed upon  the  par  value,  whereas  if  the  dividend  is  less  than  six 
per  cent  the  actual  value  governs ; '  and  the  claim  by  the  coun- 
sel was  not  that  the  tax  was  improperly  assessed,  but  that  it 
was  unconstitutional  because  not  uniform.  We  fail,  however, 
to  see  why  a  tax  levied  in  proportion  to  the  income  of  the 
stockholders  is  not  uniform;  and  this  tax  on  capital  stock  is  in 
its  final  incidence  a  tax  on  the  stockholder :  Catawissa  R.  R. 
Co.'s  Ap.,  78  Pa.  59. 

"In  Wolverton  v.  Commonwealth,  7  S.  &  R.  278,  Chief 
Justice  Gibson  says,  on  278 :  *  No  judge  ought  in  justice  to 
his  own  reputation  as  a  lawyer  or  to  the  rights  of  suitors  to  al- 
low any  bill  of  exceptions,  which  does  not  contain  the  very  point 
decided  and  nothing  else.'  But  what  if  cases  are  determined  in 
the  court  of  errors  on  points  with  respect  to  which  there  are  no 
bills  of  exception  whatever. 

'^  For  all  these  reasons  we  cannot  but  think  that  the  mode  in 
which  the  amount  of  the  tax  was  computed  by  the  learned  jus- 
tice in  the  Brush  Company  case,  was  an  inadvertence  and  not 
the  deliberate  decision  of  the  court,  and  that  we  would  err  if  we 
should  disregard  the  principles  established  by  the  cases  quoted 
above,  and  change  the  assessment,  made  by  the  auditor  general 
and  state  treasurer  in  this  case  in  accordance  with  the  uniform 
practice  in  the  department,  and  the  decisions  of  this  and  the 
Supreme  Court. 

"  We,  therefore,  decide  as  follows :  (1)  The  settlement  ap- 
pealed from  in  this  case  is  legal  and  valid,  the  tax  claimed 
therein  is  properly  assessed,  and  the  same  is  due  from  defendant 
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to  the  commonwealth.  (2)  The  commonwealth  is  entitled  to 
recover  from  defendant  the  tax  charged  in  said  settlement  less 
credit  for  payment  made  as  follows : 

"Tax,  as  per  settlement,         ....      14,250.00 
"  Credit,  payment  made,  .         .  670.00 


''  Balance  due,  ....  $8,680.00 

''  Interest  from  March  1st  to  16th,  1892,  at  12 

per  cent,         ...          ...  18.40 

"Attorney  general's  commission  at  5  per  cent,  184.00 

"Total,  ....      $3,882.40 

"  Judgment  is,  therefore,  directed  to  be  entered   for  this 

amount,  if  exceptions  be  not  filed  according  to  law." 

Exceptions  were  filed  and  overruled  and  judgment  entered 

in  accordance  with  the  opinion.     Defendant  appealed. 

Urror  assiffned  was  entry  of  judgment  as  above. 

Richard  S.  Hunter^  for  appellant,  cited:  Com.  v.  Brush  Elec- 
tric Light  Co.,  145  Pa.  147  ;  Com.  v.  Pa.  In.  Co.,  18  Pa.  166. 

James  A.  Stranahan^  deputy  attorney  general,  W,  U,  Sensdy 
attorney  general,  with  him,  for  appellee,  cited :  Act  of  June  1, 
1889,  P.  L.  428 ;  Com.  v.  Westinghouse  Electric  &  Manufac- 
turing Co.,  151  Pa.  265  ;  Com.  v.  Brush  Electric  Light  Co.,  28 
W.  N.  527. 

Opinion  by  Mr.  Chief  Justice  Stbebbtt,  July  19, 1898 : 
By  agreement  of  parties,  this  case  was  tried  by  the  learned 
president  of  the  common  pleas  without  a  jury.  He  founds 
among  other  things,  that  defendant  company  was  incorporated 
in  October,  1887,  for  the  purpose  of  purchasing,  holding,  leas- 
ing, improving,  selling  and  otherwise  dealing  in  real  estate, 
with  a  capital  of  $100,000,  divided  into  shares  of  $50.00  each. 
Prior  to  the  tax  year,  ending  first  Monday  of  November, 
1891,  the  company  was  actively  engaged  in  several  branches  of 
said  business,  but  having  reinvested  the  proceeds  thereof  in 
street  improvements,  buildings,  etc.,  no  dividends  were  declared 
in  1889  and  1890.  During  those  years  its  capital  stock  was 
appraised  at  $150  per  share  and  taxed  three  mills  on  that  valu- 
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ation.  During  the  tax  year  of  1891,  it  received  from  rents  and 
sale  of  real  estate  $85,000,  being  85  per  cent  of  the  par  value 
of  its  paid  up  stock,  which  it  distributed  among  its  stockholders 
in  proportion  to  their  respective  holdings.  This  distribution 
was  reported  to  the  auditor  general  by  the  company's  treasurer, 
as  I'equired  by  law.  He  also  reported  that  the  average  market 
value  of  the  stock  during  that  year  was  $95.00  per  share ;  but, 
in  same  report,  he  averred  that  owing  to  the  nature  of  the 
business  the  gross  earnings  and  net  earnings  '^  cannot  be  esti- 
mated." Shortly  afterwards  he  made  affidavit  which  was  treated 
as  testimony,  in  which  he  undertook  to  furnish  an  estimate  of 
said  earnings.  Passing  upon  that  conflicting  testimony  the 
learned  judge  found  as  a  fact,  that  the  nature  of  the  business 
in  which  defendant  company  was  engaged  precluded  the  possi- 
bility of  estimating  either  gross  or  net  earnings  with  any  rea- 
sonable degree  of  accuracy,  and  hence  the  treasurer's  averment 
iivhis  report  to  the  auditor  general  was  correct. 

On  the  basis  of  that  report,  the  settlement,  for  state  tax  on 
capital  stock  under  the  acts  of  June  7,  1879,  and  June  1, 1889, 
was  made  against  defendant,  charging  it  with  42^  mills,  or,  in 
the  language  of  the  act  of  1889,  ^^  at  the  rate  of  one  half  mill 
upon  the  capital  stock  for  each  one  per  centum  of  dividend  so 
made  or  declared."  From  that  settlement  it  appealed  to  the 
common  pleas  and  specified  only  three  objections  thereto.  Two 
of  these,  relating  to  matters  of  fact,  are  fully  disposed  of  by 
the  learned  judge's  findings  of  fact. 

The  remaining  objection  to  the  settlement  involves  the  ques- 
tions, whether  the  sums  divided  among  the  shareholders  are  to 
be  regarded  as  divfdends  within  the  meaning  of  the  act  of 
1889,  and,  if  so,  whether,  for  the  yeai*  in  which  they  were  de- 
clared and  paid,  the  defendant  is  taxable  at  the  rate  of  one  half 
mill  for  each  one  per  cent  of  dividend,  or  at  the  rate  of  three 
mills  on  the  appraised  value  of  its-capital  stock. 

The  court  was  clearly  right  in  holding  that  the  sums  distrib- 
uted, during  the  tax  year  in  question,  were  dividends.  It  can- 
not be  pretended  that  they  were  part  of  the  company's  $100,000 
capital.  That  remained  intact,  as  is  conclusively  shown  by  the 
undisputed  fact  that  the  market  value  of  the  stock  was  $95.00 
per  share,  nearly  double  its  par  value.  The  only  rational  con- 
clusion that  can  be  drawn  from  the  facts  is  that  the  sums 
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distributed  were  earnings  of  the  company  divided  among  its 
shareholders  in  proportion  to  their  respective  holdings,  and 
therefore  dividends  within  the  meaning  of  the  law. 

The  learned  judge  was  also  right  in  disposing  of  the  next 
question  as  he  did.  He  could  not  have  ruled  otherwise  with- 
out ignoring  the  plain  and  explicit  language  of  the  act  of  June  1, 
1889,  P.  L.  428.  The  20th  section  requires  the  secretary  or 
treasurer  of  every  corporation,  taxable  under  the  provisions  of 
the  act,  to  report  in  writing  to  the  auditor  general  annually  the 
amount  of  its  capital  stock,  and  the  amount,  date  and  rate  per 
cent  of  all  dividends  made  or  declared  during  the  year ;  and  the 
2l8t  section  declares  that  every  such  corporation  "  shall  be  sub- 
ject to  pay  ....  annually  a  tax  to  be  computed  as  follows, 
namely :  If  the  dividend  or  dividends  made  or  declared  by  such 
corporation  ....  during  any  year  ended  with  the  first  Mon- 
day of  November,  amount  to  six  or  more  than  six  per  centum 
upon  the  par  value  of  its  capital  stock,  then  the  tax  to  be  at  the 
rate  of  one  half  mill  upon  the  capital  stock  for  each  one  per 
centum  of  dividends  so  made  or  declared."  It  further  provides, 
that  if  no  dividend  or  one  of  less  than  six  per  centum  be  made 
or  declared,  the  capital  stock  is  to  be  appraised  and  ^^  then  the 
tax  to  be  at  the  rate  of  three  mills  upon  each  dollar  of  a  valua- 
tion of  the  said  capital  stock." 

It  will  be  observed  that  when  the  dividend  made  or  declared 
equals  or  exceeds  six  per  centum  of  the  par  value  of  the  stock, 
the  act  in  unequivocal  terms  fixes  the  rate  as  well  as  the  mode 
of  assessing  the  tax.  In  such  cases,  there  is  no  provision  for 
an  appraisement  of  the  capital  stock  or  for  assessing  the  tax  at 
any  other  rate.  It  is  only  when  no  dividend-  is  made  or  declar- 
ed, or  when  that  made  or  declared  is  less  than  six  per  centum, 
that  a  valuation  of  the  stock  is  resorted  to  as  a  basis  for  taxa- 
tion. When  it  is  six  per  centum  or  more  the  amount  becomes 
an  essential  factor  in  determining  the  tax  to  be  paid. 

An  examination  of  the  record  discloses  no  error  in  the  learn- 
ed judge's  findings  of  fact,  nor  in  the  legal  conclusions  drawn 
therefrom.  The  subject  has  been  so  fully  and  ably  considered 
by  him  that  elaboration  of  the  questions  involved  is  unnecessary. 
Neither  of  the  assignments  of  error  is  sustained. 

Judgment  affirmed. 
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,     Hoffer's  Estate.     Earnest's  Appeal. 

Title  qf  executor  to  notes  against  teatatorSvidence. 

An  executor  who  is  the  payee  of  the  note  of  his  decedent  which  is  over- 
due at  the  tiuie  of  decedent^s  death,  must  show  clearly  that  he  held  the 
note  by  a  title  hostile  to  that  of  decedent.  This  he  may  do  by  showing 
that  the  note  was  in  the  custody  of  his  wife  immediately  after  decedent's 
death. 

Evidence-^Deeedent^  estates — Witness, 

A  wife  may  testify  to  a  fact  existing  or  an  act  occurring  after  the  deoe- 
dent's  death,  where  her  husband  is  the  claimant,  although  the  evidence 
may  in  its  effect  tend  to  prove  that  the  same  fact  existed  prior  to  dece- 
dent's death. 

Bxeeutor^s  commisgions— Mistake  in  account, 

A  mere  mistake  in  claiming  a  credit  in  an  account,  where  there  is  no 
fraudulent  intent,  will  not  deprive  an  executor  of  his  commissions. 

The  commissions  of  an  executor  cannot  be  calculated  in  part  upon  his 
own  debt  to  the  estate. 

Costs  of  audit  on  exception  and  distribution. 

Where  an  auditor  is  appointed  on  exceptions  to  an  executor's  account, 
and  on  distributioD,  and  the  exceptions  to  the  account  are  sustained,  it  is 
proper  to  place  part  of  the  costs  on  the  estate. 

Argued  May  80,  1893.  Appeal,  No.  20,  May  T.,  1898,  By 
Mary  Earnest  et  al.,  guardians  of  Thomas  minors,  from  decree 
of  O.  C.  Dauphin  Co.,  t.^staining  exceptions  to  report  of  aud- 
itor on  exceptions  to  and  distribution  of  account  of  executor 
of  Joseph  Hoflfer,  deceased.  Before  Stberbtt,  C.  J.,  Grbbn, 
WiMJAMS,  MrroHBLL,  Dean  and  Thompson,  JJ. 

Exceptions  to  report  of  auditor  on  exceptions  to  executor's 
account,  and  on  distribution. 

The  account  was  referred  to  William  H.  Middle  ton,  Esq.,  as 
auditor,  who  refused  to  allow  credit  for  two  notes  made  by  de- 
cedent and  payable  to  accountant.  One  note  was  for  $266.67 
and  the  other  for  f  800.  Both  notes  were  overdue  at  the  date  of 
decedent's  death.  There  was  evidence  that  the  notes  were  in 
possession  of  accountant's  wife  immediately  after  decedent's 
death,  and  were  handed  over  by  her  to  accountant. 

The  auditor  also  refused  a  credit  of  $1,042.43,  claimed  to  be 


Digitized  by  VjOOQlC 


474         HOFFER'S  ESTATE.     EARNEST'S  APPEAL. 

Statement  of  Facts — Opinion  of  Ck>art  below.  [166  Pa. 

due  accountant  under  the  circumstances  stated  in  the  opinion 
of  the  court  below. 

The  auditor  also  refused  to  allow  accountant's  claim^of  W50 
for  commissions. 

Exceptions  to  the  auditor's  report  were  sustained  by  the 
court,  in  the  following  opinion  by  McPhbrson,  J. : 

"  We  think  that  the  auditor  erred  in  rejecting  the  two  notes 
of  $266.67  and  $800,  respectively.  It  is  undoubtedly  true  that 
these  notes,  being  overdue  obligations  of  the  decedent,  might 
have  been  paid  by  him  and  been  found  among  his  papers  by  the 
executor.  The  executor  is  also  the  payee,  and  thei*efore  as  his 
possession  might  be  either  in  his  own  right  or  merely  as  execu- 
tor he  was  bound  to  show  clearly  that  he  held  the  notes  by  a 
hostile  title  :  McGeary's  Ap.,  5  Cent.  R.  855 ;  McMahon*s  Elst., 
182  Fa.  179.  This  he  undertook  to  do  by  oflfering  to  prove  that 
these  notes  were  in  the  custody  of  his  wife  immediately  after 
his  father's  death,  and  were  handed  over  to  him  by  her.  If 
true,  and  we  find  the  fact  to  be  as  just  stated,  this  explained 
the  otherwise  ambiguous  character  of  his  possession,  and  showed 
that  he  held  them  as  an  individual  and  not  by  virtue  of  his  ex- 
ecutorship. No  doubt  the  auditor  would  have  reached  the  same 
conclusion  if  he  had  considered  Mrs.  Hoffer's  testimony,  but  he 
rejected  it  as  incompetent,  apparently  overlooking  the  cases  of 
Rothrock  v.  Gallaher,  91  Fa.  108,  Stephens  v.  Cotterell,  99  Pa. 
188 ;  Foster  v.  CoUner,  107  Fa.  805 ;  Adams  v.  Edwards,  116 
Pa.  211 ;  Porter  v.  Nelson,  121  Pa.  628 ;  Patterson  v.  Dushane, 
187  Pa.  23,  which  distinctly  hold  that  a  witness  may  testify  to 
a  fact  existing  or  an  act  occurring  after  the  decedent's  death, 
although  the  evidence  may  in  its  effect  tend  to  prove  that  the 
same  fact  existed  prior  to  his  death.  As  the  accountant  him- 
self could  have  testified  to  his  wife's  custody  of  these  notes  af- 
ter his  father's  death,  the  case  of  Bitner  v.  Boone,  128  Pa.  667, 
does  not  apply.  These  credits  of  $412.44  and  $896  must  be 
restored. 

".  Upon  the  next  subject  of  dispute  there  are  no  findings  of 
facts,  the  auditor  believing  that  the  order  recommitting  the  re- 
port gave  him  no  power  to  consider  the  evidence  offered.  We 
therefore  find  the  facts  to  be  as  follows  : 

**In  March,  1884,  Aaron  J.  Hoffer,  the  accountant,  gave  to 
his  father,  Joseph  Hoffer,  the  decedent,  a  mortgage  for  $5,800 
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on  the  upper  or  Cumbler  farm,  in  Lower  Swatara  township.  Id 
1887  $1,000  was  paid,  and  the  remainder  was  due  as  follows  r 
$500  on  April  1, 1889 ;  $600  on  April  1, 1890 ;  $600  on  April  1^ 
1891 ;  $600  on  April  1,  1892 ;  $600  on  April  1, 1893 ;  $600  on 
April  1,  1894;  $600  on  April  1,  1896  ;  $600  on  April  1,  1896. 

"  These  installments  did  not  bear  interest  until  after  the  re- 
spective dates  of  maturity.  In  January,  1888,  the  decedent  de- 
sired to  buy  a  farm  from  Eshelraan  &  Ebersole,  and  in  order  ta 
raise  the  necessary  money  proposed  that  if  Aaron  would  make 
immediate  payment  of  the  principal  he  would  afterwards  pay  the 
interest  which  Aaron  would  thus  lose.  Aaron  accepted  the 
proposition  and  paid  the  money,  and  the  mortgage  was  satisfied,, 
but  the  decedent  never  paid  the  interest  in  fulfillment  of  his 
promise. 

"  There  was  another  mortgage  for  $7,000,  given  in  February,. 
1881,  upon  a  different  farm,  similarly  securing  deferred  pay- 
ments (from  1889  to  1900),  without  interest,  which  was  satis- 
fied in  April,  1883,  five  years  before  the  transaction  now  in 
question.  By  a  mistake,  which  is  averred  to  be  due  to  the  con- 
fusion of  these  two  similar  transactions,  the  accountant  claimed 
credit  for  interest  on  the  deferred  payments  of  this  mortgage^ 
instead  of  claiming  it,  as  was  intended,  upon  the  deferred  pay- 
ments of  the  mortgage  on  the  upper  farm.  The  credit  of 
$2,041.48  in  the  account  is  therefore  admitted  to  be  wrong,  and 
the  claim  is  restated  as  $909.93,  with  interest  from  April  1,. 
1888,  to  May  6,  1890,  $114.60,  or  a  total  of  $1,024.43. 

"  The  credit  originally  claimed  was  rejected  by  the  auditor 
under  an  erroneous  view  of  the  testimony.  The  contract  i» 
not  made  out  merely  by  proof  of  Joseph  Hoflfer's  declarations. 
The  unsatisfactoiy  character  of  this  form  of  testimony  is  con- 
ceded as  declared  in  the  authorities  cited  by  the  auditor,  but 
there  is  much  more  here  than  admissions.  John  Eshelman  is 
a  witness,  who  was  present  when  the  contract  was  made ;  if  he 
is  believed — ^and  there  is  no  ground  for  rejecting  his  testimony 
— he  saw  the  parties  face  to  face,  and  heard  them  agree  on  the 
terms.  The  only  declaration  or  admission  is  that  which  Joseph 
Hoflfer  made  afterwards,  namely,  that  Aaron  had  paid  the 
money ;  and  this  admission  is  about  a  fact  which  we  do  not  un- 
derstand to  be  denied,  and  which  indeed  is  also  proved  by  the 
satisfaction  of  the  mortgage.     We  are  of  opinion  therefore  that 
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under  the  facts  above  stated  a  credit  of  91,024.48  ought  to  be 
allowed. 

^^  The  remaining  question  is  as  to  the  accountant's  commis- 
sions and  the  costs  of  the  audit.  The  auditor's  disposition  of 
this  matter  was  of  course  based  upon  his  view  of  the  whole  case, 
but  as  we  have  not  been  able  to  adopt  his  findings  entirely,  we 
have  been  obliged  to  consider  the  question  from  a  different 
standpoint.  An  unfaithful  trustee  is  not  to  be  allowed  commis- 
sions, but  his  unfaithfulness  must  first  be  established.  In  the 
case  before  us  there  is  nothing  upon  which  to  rest  such  a  charge 
except  the  single  fact  that  the  accountant  asked  for  a  credit  in 
respect  of  the  wrong  mortgage.  Of  coui*se,  if  this  credit  had 
been  taken  fraudulently,  with  intent  to  cheat  the  estate  out  of 
more  than  a  thousand  dollars,  no  further  proof  of  unfaithful- 
ness would  be  required  ;  but  a  consideration  of  the  whole  case 
satisfies  us  that  there  was  nothing  more  serious  than  carelessness 
and  a  consequent  confusion  of  two  mortgages  which  in  many 
respects  were  similar.  An  examination  of  the  record  would 
have  shown  the  accountant  that  the  mortgage  for  $7,000  had 
been  satisfied  in  1888,  and  therefore  could  not  be  the  mortgage 
in  question,  although  it  must  be  admitted  that  none  on  either 
side  seems  to  have  thought  of  making  this  examination  until 
after  the  auditor's  first  report  had  been  presented  to  the  court 
The  accountant's  neglect  in  this  matter,  in  connection  with  the 
two  other  mistakes  in  the  account,  properly  subjects  him  to  the 
costs  of  the  audit  so  far  as  his  carelessness  has  caused  them  to 
be  incurred,  but  we  see  no  reason  why  he  should  be  deprived  of 
commissions.  So  far  as  we  can  discover,  his  administration  of 
the  trust  has  been  honest.  All  his  claims  against  the  estate 
have  been  established  except  one,  and  nothing  exists  upon 
which  a  charge  of  fraud  or  dishonest}'  can  be  successfully  based : 
Price's  Est,  81  Pa.  268 ;  Merkel's  Est.,  181  Pa.  618.  The  com- 
missions are  too  large,  however,  having  been  calculated  in  part 
upon  the  accountant's  own  debt  to  the  estate,  which  cannot  be 
allowed  (Landis  v.  Scott,  82  Pa.  504;  Bedell's  Ap.,  85  Pa. 
898 ;  Muth's  Est,  6  Pa.  C.  C.  R.  597),  and  must  be  reduced 
toi5400. 

"  We  direct  that  the  accountant  pay  two  thirds  of  the  costs 
of  both  audits,  as  reported  by  the  auditor,  and  the  other  one 
third  be  deducted  from  the  fund." 
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Errors  assigned  were  in  allowing  (1,  2)' credits  on  the  notes; 
(8)  on  the  bonds ;  (4)  commissions ;  (5)  costs. 

John  H.  Fox  and  Casper  S.  Bvgler^  fot  appellants,  cited:  Mc- 
Gearjr's  Ap.,  5  Cent.  R.  855 ;  McMahon's  Ap.,  182  Pa.  179 ; 
McQuinn's  Est.,  48  Leg.  Int.  184 ;  HefPnei's  Est.,  184  Pa.  486 ; 
Burr  V.  Burr,  26  Pa.  284 ;  Graham  v.  Graham's  Ex'i-s,  84  Pa. 
481 ;  Swartwalter's  Account,  4  Watts,  77 ;  Robinett's  Ap.,  86 
Pa.  174. 

Lyman  D.  Gilbert^  John  H.  Weiss  and  Robert  Snodgrass  with 
him,  for  appellee,  cited :  McGeaiy's  Ap.,  5  Cent.  R.  855 ;  Mc- 
Mahon's  Est.,  182  Pa.  179;  McConnell's  Ap.,  97  Pa.  84; 
Fabian's  Est.,  14  Phila.  286;  McNabb's  Est.,  18  PhUa.  864; 
Rawling's  Est.,  18  Phila.  887. 

Pbb  Cubiam,  July  19, 1898 : 

All  that  can  be  profitably  said  on  the  question  presented  by 
the  specifications  of  error  will  be  found  in  the  opinion  of  the 
learned  judge  of  the  orphans'  court.  We  find  nothing  in  the 
record  that  calls  for  either  reversal  or  modification  of  the  de- 
cree ;  and  it  is  affirmed  on  the  opinion  of  the  court  below. 

Decree  affirmed  and  appeal  dismissed,  with  costs  to  be  paid 
by  appellants. 


Lackawanna  Co.,  Appellant,  v.  Commonwealth. 

[Marked  to  be  reported.] 

Taxation — Revenue  commissionera — Division  of  county — Trantifer  of  cred- 
it from  old  county  to  new — Act  of  May  24,  1878. 

Under  the  act  of  May  24,  1878,  P.  L.  126,  the  powers  of  the  board  of 
revenue  commissioners  are  limited  to  the  equalization  of  the  valuation  of 
property  taxable  for  state  purposes,  and  it  has  no  authority  where  a  coun- 
ty has  been  divided  to  apportion  a  credit  allowed  by  the  commonwealth  to 
the  old  county  and  transfer  a  part  of  it  to  the  new  county :  Com.  v.  Lu- 
zerne Co.,  1  Mona.  418. 

Board  qf  public  accounts — Charging  back  void  settlement  qf  revenue  com- 
missioners—Act of  ApHl  8,  1869. 

The  board  of  public  accounts,  composed  of  the  auditor  general,  state 
treasurer  and  attorney  general,  has  authority,  under  the  act  of  April  8, 
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1869,  P.  L.  19,  to  revise  and  reopen  such  illegal  settlement  of  the  board 
of  revenue  commissionei*s  and  charge  back  to  the  old  county  the  credit 
taken  from  it,  where  the  action  of  the  board  of  revenue  commissionerB  has 
been  declared  illegal  by  the  court. 

Tax  Beitlement — Collateral  attack. 

The  action  of  the  board  of  revenue  commissioners  in  such  case  being 
beyond  its  powers  and  void,  is  not  conclusive  until  appealed  from,  and  its 
validity  may  be  attacked  collaterally. 

Argued  May  30,  1893.  Appeal,  No.  22,  May  T.,  1893,  by 
plaintiflf,  from  judgment  of  C.  P.  Dauphin  Co.,  March  T.,  1889, 
No.  78,  on  appeal  from  resettlement  of  tax  account.  Before 
Sterrbtt,  C.  J.,  Green,  Willla^ms,  Mitchell,  Dean  and 
Thompson,  JJ. 

Appeal  from  resettlement  of  tax  account. 

The  opinion  of  the  court  below  was  as  follows,  by  McPher- 
SON,  J.  : 

"  This  case  was  tried  without  a  jury,  under  the  provisions  of 
the  act  of  1874.     We  find  the  facts  to  be  as  follows : 

"  1.  For  the  years  1875, 1876  and  1877  the  board  of  revenue 
commissioners  increased  the  sum  of  the  returns  of  personal 
property  made  to  it  for  the  state  taxation  by  the  county  of  Lu- 
zerne. The  right  of  appeal  from  such  action  of  the  board  had 
not  yet  been  given,  and  the  county  paid  the  taxes  due  upon 
the  increase. 

^^  2.  For  the  year  1878  the  board  made  a  similar  increase,  and 
from  this  the  county  appealed  to  this  court,  as  provided  by  the 
act  of  1878,  P.  L.  126.  In  October,  1878,  a  final  decree  was 
entered,  declaring  the  increase  to  have  been  made  illegally,  in- 
equitably and  without  proper  and  sufficient  information,  and 
certifying  to  the  auditor  general  and  state  treasurer  that  the 
amount  of  the  illegal  increase  was  the  annual  sum  of  $18,587. 

"'  3.  Afterwards  the  board  decided  that  the  increase  made  by 
it  for  1875, 1876  and  1877  had  been  illegal,  and  directed  the 
auditor  general  and  state  treasurer  to  credit  the  county  with 
the  excess  of  tax  paid  for  these  years.  Accordingly,  in  Novem- 
ber, 1879,  and  April,  1882,  these  officer  made  credit  settlements 
with  the  county  of  130,682.48  and  |;14,608.23  respectively. 
These  credits  appeared  in  the  annual  settlements  of  the  county 
of  Luzerne  with  the  commonwealth  for  tax  on  personal  prop- 
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eiiy  for  the  years  1879,  1880, 1881  and  1882,  from  which  no 
appeal  was  taken,  and  which  remained  unopened  in  April,  1884. 

'*  4.  In  April,  1884,  a  settlement  for  the  year  1883  was  made 
and  Luzerne  county  was  charged  therein  with  the  sum  of 
111,268.59,  which  was  transferred  by  the  accounting  officers  to 
the  credit  of  Lackawanna  county  without  the  consent  of  the 
county  of  Luzerne. 

"6.  The  action  was  taken  for  the  following  reason  :  In  1888 
Lackawanna  county — which  was  set  o£f  from  Luzerne  in  1878 
— ^petitioned  the  board  to  revise  the  credits  above  referred  to, 
and  to  award  to  her  a  proportionate  share  thereof.  Luzerne 
county  protested,  but  in  January,  1884,  the  board  decided  that 
Lackawanna  county  was  entitled  to  a  share,  and  passed  this 
resolution,  from  which  no  appeal  was  taken : 

"  *  Resolved,  That  said  credit  settlements  be  divided  between 
the  counties  of  Luzerne  and  Lackawanna,  so  that  Luzerne  coun- 
ty shall  retain  the  three  fourths  of  the  same,  and  the  remaining 
one  fourth  be  given  to  the  county  of  Lackawanna,  as  that  is  the 
proportion  which  its  taxation,  as  compared  with  that  of  Lu- 
zerne, entitles  it  to  receive.' 

"  In  pursuance  of  this  resolution  and  acting  under  its  authori- 
ty, the  accounting  officers  made  the  transfer  referred  to  in  para- 
graph 4.  Luzerne  county  appealed  therefrom  to  this  court, 
which  decided  the  transfer  to  be  erroneous,  and  entered  a 
judgment  that  the  credit  of  $11,268.59  be  restored.  This  judg- 
ment was  affirmed  by  the  Supreme  Court  in  October,  1888 
[1  Mona.  418]. 

"6.  The  credit  of  111,268.59,  transferred  to  Lackawanna 
county  in  1884,  entered  into  the  accounts  of  the  commonwealth 
with  that  county  for  the  tax  on  personal  property  for  the  years 
1883, 1884,  1885,  1886  and  1887,  settled  respectively  April  8, 
1884,  March  26,  1885,  March  22, 1886,  December  16,  1887,  and 
August  9,  1888.  No  appeal  was  taken  from  any  of  these  set- 
tlements. 

"  7.  In  November,  1888,  however,  the  auditor  general,  state 
treasurer  and  attorney  general,  acting  under  the  authority  of 
the  act  of  1869,  P.  L.  19,  opened,  revised  and  resettled  the  ac- 
counts of  Luzerne  county  with  the  commonwealth  for  the  years 
1882and  1887,  inclusive,  and  the  accounts  of  Lackawanna  county 
with  the  commonwealth  for  the  years  1883  to  1887,  inclusive ; 
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took  from  Lackawanna  county  the  said  credit  of  $11,263.59, 
and  restored  the  same  to  the  county  of  Luzerne,  charging  and 
crediting  this  amount  upon  the  current  accounts  of  the  two 
counties  respectively. 

'^  [This  action  was  taken  in  obedience  to  tbe  judgment  of 
the  Supreme  Court,  and  from  the  resettlement  thus  made  Lack- 
awanna county  ha^  taken  this  appeal,  specifying  the  removal  of 
the  said  credit  from  her  account]  [1] 

^^  The  annual  settlements  with  Lackawanna  county  from  1888 
to  1887,  inclusive,  and  the  resettlement  referred  to,  are  made 
part  of  this  finding. 

OONOLUSIONS  OF  LAW. 

^'  The  account  of  Lackawanna  county  with  the  commonwealth 
from  1888  to  1887,  inclusive,  had  all  been  settled  for  more  than 
a  year  without  appeal  or  other  proceedings  thereon,  and  were 
therefore  protected  by  §  16  of  the  act  of  1811,  P.  L.  228,  from 
disturbance  by  the  auditor  general  and  state  treasurer  alone. 
The  act  of  April  8, 1869,  P.  L.  19,  however,  allows  revision 
and  resettlement  in  certain  cases,  even  after  a  year  has  expired 
from  the  date  of  settlement,  if  the  two  officers  named  are  joined 
by  the  attorney  general ;  and  under  this  act  the  charge  com- 
plained of  was  made. 

'^  [The  first  objection  is,  that  the  accounts  resettled  were  not 
^  settlements  made  with  any  person  or  body  politic  by  the  audit- 
or general,*  but  were  settlements  made  in  part,  at  least,  by 
another  body,  viz. :  The  board  of  revenue  commissioners.  This, 
however,  does  not  appear  to  be  the  fact.  The  accounts  are 
those  ordinarily  settled  with  each  county  for  the  tax  on  personal 
property.  The  auditor  general  made  them ;  the  state  treasurer 
approved  them ;  and  the  fact  that  they  contain  an  item  of  credit 
inserted  in  accordance  with  a  resolution  of  the  revenue  com- 
missioners, does  not  destroy  their  character  as  ^settlements 
made  by  the  auditor  general.*  Being  such,  therefore,  and  not 
otherwise  beyond  the  scope  of  the  act  of  1869,  the  three  officials 
named  had  full  power  to  revise  them ;  to  decide  in  all  ordinary 
respects  whether  they  had  been  erroneously  or  illegally  made, 
and,  if  error  or  illegality  appeared,  to  resettle  the  same  accord- 
ing to  law,  crediting  or  charging,  as  the  case  might  be,  the 
amount  resulting  from  such  resettlement  upon  the  current  ac- 
count of  the  county.]  [2] 
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"  [At  this  point  the  second  objection  is  made,  namely :  That 
even  if  the  accounts  are  within  the  act  of  1869,  the  item  of 
credit  cannot  be  decided  to  be  erroneous  or  illegal,  because  it 
was  authorized  by  an  independent  tribunal,  the  revenue  com- 
missioners, and  as  no  appeal  was  taken  from  their  action  under 
§  7  of  the  act  of  1878,  P.  L.  126,  it  cannot  now  be  collaterally 
disturbed.  But  this  position  overlooks  the  principle,  that  juris- 
diction may  be  collaterally  questioned.  Shumate  v.  McGarity, 
83  Pa.  88 ;  Grier's  Ap.,  101  Pa.  412.  Assuming  for  the  present 
— the  point  is  not  before  us  and  has  never  been  decided — that 
the  revenue  commissioners  have  jurisdiction  to  authorize  a 
credit  settlement  for  the  excess  of  tax  paid  by  a  county  upon 
too  large  a  valuation,  it  does  not  follow  that  they  have  juris- 
diction to  do  what  was  done  in  this  case,  namely :  To  decide  a 
dispute  which  did  not  concern  the  commonwealth,  but  affected 
only  the  two  counties  involved.  The  excess  of  tax  had  been 
wholly  paid  by  the  county  of  Luzerne,  much,  perhaps  all  of  it| 
before  Lackawanna  was  created;  therefore,  formally  at  least, 
there  was  an  apparent  propriety  in  giving  Luzerne  the  whole 
of  the  credit  and  leaving  the  two  counties  to  adjust  between 
themselves  whatever  legal  or  equitable  claims  might  grow  out  of 
such  a  disposition.  If  section  16  of  the  act  of  April  17, 1878, 
P.  L.  17,  under  which  Lackawanna  was  erected,  did  not  cover 
a  dispute  of  this  kind,  the  remedy  lay  with  the  legislature. 
At  all  events  the  whole  credit  was  in  fact  given  to  Luzerne, 
and  upon  the  facts  of  this  case  that  seems  to  be  the  end  of  the 
matter,  so  far  as  the  revenue  commissioners  were  concern- 
ed.] [8]  If  they  had  the  power  to  authorize  the  credit,  they 
had  authorized  it ;  what  they  were  afterwards  asked  to  do  was, 
not  to  reconsider  and  wholly  reverse  their  action,  not  to  correct 
a  merely  clerical  error,  but  treating  the  credit  as  a  fund  for 
distribution,  to  hear  and  allow  a  claim  to  part  of  it,  and  to 
decide  upon  what  principle  the  distribution  should  be  made. 
[Such  a  controversy  the  revenue  commissioners  had  no  jurisdic- 
tion to  hear  and  decide,  and  therefore  the  resolution  of  Janu- 
ar}%  1884,  which  attempted  to  transfer  to  Lackawanna  county 
the  credit  of  $11,263.59,  was  simply  void  and  was  properly  dis- 
regarded in  the  resettlement  before  us.]  [4] 

"  [We  conclude,  therefore,  that  the  charge  appealed  from  was 
lawfully  made,  and  direct  the  prothonotary  to  enter  judgment 
Vol.  clvi — 31 
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for  the  commonwealth,  defendant,  if  exceptions  are  not  filed  as 
required  by  law.]  "  [6] 

Exceptions  to  the  findings  were  dismissed,  and  judgment 
entered  in  favor  of  the  commonwealth. 

Errors  assigned  were  (1-6)  portions  of  opinion  in  brackets, 
quoting  them ;  and  (6)  in  not  deciding  that  the  county  of 
Lackawanna  was  entitled  to  recover  the  amount  of  its  claim, 
and  in  not  enteiing  judgment  for  it  and  against  the  common- 
wealth. 

Lyman,  2>.  Gilbert^  John  H.  Weiss  and  Henry  A.  Knapp  with 
him,  for  appellant. — The  action  of  the  board  of  revenue  com- 
missioners was  final  and  conclusive :  Com.  v.  Butler  Co.,  2 
Pearson,  421 ;  act  of  May  24,  1878 ;  act  of  1869,  P.  L.  19 ; 
Schuylkill  Co.  v.  Com.,  No.  218,  May  T.,  1880,  unreported.  In 
that  case  the  court  below  held  that  the  state  officers  could  not 
revise  or  set  aside  the  report  and  action  of  the  board  of  revenue 
commissioners. 

The  attempt  of  the  auditor  general,  state  treasurer  and  atr 
torney  general  to  base  their  action  upon  the  opinion  of  this 
court  in  the  case  of  Com.  v.  Luzerne  Co.,  1  Mona.  418,  affirm- 
ing the  decision  of  the  court  below,  is  based  upon  an  entire  mis- 
conception of  the  decision  rendered  in  that  case.  The  opinion 
of  the  court  below  shows  distinctly  that  the  settlement  for  the 
year  188^,  from  which  an  appeal  was  successfully  taken  by  the 
county  of  Luzerne,  contained  a  certain  credit  which  was  also 
contained  in  the  settlements  for  the  years  1879, 1880, 1881  and 
1882,  from  which  no  appeals  had  been  taken,  and  which  re- 
mained unopened  and  unquestioned. 

The  auditor  general  and  state  treasurer  are  not  authorized  to 
revise  any  settlements  after  the  passage  of  twelve  months  from 
the  dates  of  their  making.  When  that  period  of  time  has  been 
exceeded  the  attorney  general  must  unite  in  action  with  them  : 
Act  of  March  30, 1811, 6  Sm.  L.  228 ;  act  of  April  8, 1869,  P.  L. 
19 ;  Com.  v.  Penna.  Co.,  145  Pa.  278.  But  the  inclusion  of 
the  attorney  general  does  not  give  the  board  new  powers  of  re- 
vision. 

The  jurisdiction  of  the  board  of  public  accounts  has  been  re- 
peatedly examined  and  declared  to  be  final  and  conclusive  when 


Digitized  by  VjOOQlC 


LACKAWANNA  CO.,  AppeUant,  v.  COMMONWEALTH.   48a 

189.3.]  Arguments. 

no  appeal  has  been  taken  in  statutory  manner  for  its  correction  : 
Spangler  v.  Com.,  8  Watts,  57  ;  Com.  v.  Reitzel,  9  W.  &  S.  109 ; 
Hutchinson  v.  Com.,  6  Pa.  124 ;  Porter  v.  School  Directors,  18 
Pa.  144 ;  Com.  v.  Freedley's  Ex'rs,  21  Pa.  33  ;  Northampton 
Co.  V.  Yohe,  24  Pa.  305 ;  Filler  v.  Com.,  31  Pa.  406 ;  Black- 
more  V.  Allegheny  Co.,  61  Pa.  160  ;  Phila.  v.  Com.,  62  Pa.  461  ; 
Burns  v.  Clarion  Co.,  62  Pa.  422 ;  Glatfelter  v.  Com.,  74  Pa. 
74 ;  Siggins  v.  Com.,  85  Pa.  278 ;  Commonwealth  v.  R.  R.,  2 
Pears.  389,  394. 

W,  U.  ffensel^  attorney  general,  James  A,  Stranahan^  deputy 
attorney  general,  with  him,  for  appellee. — The  action  of  the 
board  of  public  accounts  in  charging  back  the  credit  to  Luzerne 
county  was  in  obedience  to  the  judgment  of  the  Supreme  Court 
in  Com.  v.  Luzerne  Co.,  1  Mona.  418,  and  in  conformity  with 
the  act  of  April  8,  1869,  P.  L.  19. 

In  Com.  V.  Butler  Co.,  2  Pears.  421,  the  board  of  revenue 
commissionei'S  had  fixed  the  amount  of  taxes  due  the  state  from 
the  county.  Notice  was  served  on  the  county  commissionei-s 
of  the  sum  fixed.  No  appeal  was  taken  therefrom.  A  regular 
statement  of  the  adjustment  of  the  revenue  board  was  made 
out  and  cei*tified  to  the  auditor  general  and  state  treasurer,  and 
it  was  held  that  the  amount  settled  by  these  officers,  after  the 
time  given  by  law  before  a  revision  or  appeal  had  expired,  was 
conclusive  upon  the  county.  This  reassertion  of  a  well  estab- 
lished principle  in  no  wise  affects  the  present  contention. 

In  Com.  V.  Schuylkill  Co.,  unrepoii;ed,  the  board  of  revenue 
commissioners  had  fixed  the  amount  due  from  the  county  of 
Schuylkill,  and,  though  the  assessment  may  have  been  irregular, 
the  auditor  general  and  state  treasurer  gave  notice,  as  required 
b3'  law,  to  the  county  commissioners,  who,  instead  of  appealing 
within  sixty  days  from  the  settlement,  as  authorized  bylaw, 
permitted  the  time  to  run  around,  and  afterwards  paid  the  tax 
as  assessed  without  objection  or  protest,  and  years  afterwards 
endeavored  to  take  an  appeal  in  order  to  recover  it.  The  Su- 
preme Court  said :  "  This  county  had  the  means,  if  pui-sued  in 
proper  time  and  according  to  law,  to  get  clear  of  this  irregular 
assessment,  instead  of  which  it  voluntarily  paid  it  off  and  can- 
not recover  it  back.  The  appeal  in  this  case  is  entirely  irreg- 
ular, altogether  out  of  time,  cannot  possibly  furnish  the  party 
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redress  sought,  and  must  be  stricken  off  according  to  the  mo- 
tion." 

In  Phila.  v.  Cochran,  4  W.  N.  222,  the  court  held  that  the 
state  authorities,  in  adding  new  subjects  of  taxation  to  the  re- 
turn of  the  counties,  must  proceed  to  settle  an  account  accord- 
ing to  law  from  which  an  appeal  would  lie,  and  justice  then 
could  be  done  by  the  proper  court. 

In  accordance  with  the  principles  of  these  decisions  it  can, 
with  entire  consistency,  be  maintained  that  the  action  of  the 
board  of  revenue  commissioners,  in  fixing  the  amount  of  tax 
due  upon  the  lawful  objects  of  taxation,  not  appealed  from,  is 
conclusive  upon  the  auditor  general  and  state  treasurer,  as 
well  as  upon  the  body  politic  against  which  the  tax  is  levied ; 
iind  yet  that,  in  such  a  case  as  the  one  under  consideration, 
wherein  the  board  of  revenue  commissioners  has  given  an  erro- 
aieous,  illegal  and  void  credit  settlement,  the  so-called  board 
of  public  accounts,  having  ascertained  by  the  very  highest  pos- 
sible authority,  viz.,  the  decision  of  this  court,  that  the  settle- 
ment was  illegal  and  void,  is  bound  to  eliminate  it  from  the 
accounts  of  the  commonwealth  with  the  county. 

Opinion  by  Mr.  Justice  Thompson,  July  19, 1893 : 
The  appellant's  contention  substantially  turns  upon  the  con- 
clusiveness of  the  action  of  the  board  9f  revenue  commissioners 
unappealed  from  in   making  a  credit  transfer  from   Luzerne 
county  to  Lackawanna  county. 

In  1875,  1876,  and  1877  this  board  increased  the  sum  of  the 
returns  of  personal  property  for  taxation  for  the  county  of  Lu- 
zerne. At  the  time  of  such  increase,  no  appeal  therefrom  could 
be  taken,  but  subsequently  an  act  of  assembly  was  passed  au- 
thorizing an  appeal  in  such  cases,  and  an  additional  increase 
having  been  made,  and  that  county  having  appealed  therefrom, 
it  was  decided  that  such  increase  was  illegal.  Accordingly  in 
1879  and  1882  the  Commonwealth's  oflBcers  made  two  credit 
settlements  in  favor  of  Luzerne  county,  one  for  $30,682.40  and 
one  for  $14,608.32.  In  1878  Luzerne  county  was  divided  and 
from  a  portion  of  it  was  constituted  the  county  of  Lackawanna. 
In  1883  the  county  of  Lackawanna  applied  to  the  board  of 
revenue  commissioners  to  have  awarded  to  it  a  proportionate 
share  of  the  credit  settlement  allowed  to  Luzerne.     In  pursu- 
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ance  of  this  request  the  board  adopted  a  resolution  that  "  it  be 
divided,  so  that  Luzerne  retain  three  fourths,  and  that  one 
fourth  be  given  to  Lackawanna."  Thereupon  the*  accounting 
ofScers  made  a  transfer  of  $11,263.56  from  Luzerne  to  Lacka- 
wanna. An  appeal  from  this  having  been  taken  by  Luzerne 
county  and  this  transfer  having  been  held  to  be  illegal,  this 
credit  was  restored  to  it. 

The  act  of  April  8,  1869,  P.  L.  19,  authorizes  "  the  auditor 
general,  state  treasurer  and  attorney  general  to  revise  any  set- 
tlement made  with  any  person  or  body  politic  by  the  auditor 
general,  when  it  may  appear  from  the  accounts  in  his  o£5ce,  or 
from  other  information  in  his  possession,  that  the  same  has 
been  erroneously  or  illegally  made,  and  to  resettle  the  same  ac- 
cording to  law,  and  to  credit  or  charge,  as  the  case  may  be,  the 
amount  resulting  from  such  resettlement  upon  the  current  ac- 
counts of  such  person  or  body  politic."  Under  the  authority 
they  revised  the  accounts  of  Luzerne,  and  taking  this  credit 
from  Lackawanna  restored  it  to  that  county.  Unless  this  ac- 
tion of  the  board  of  revenue  commissioners  concluded  them, 
they  had  a  right  to  do  so. 

By  the  act  of  AprU  29,  1844,  P.  L.  486,  the  board  of  revenue 
commissioners  constituted  for  the  purpose  of  equalizing  the 
assessments  of  taxes  for  the  use  of  the  commonwealth  in  the 
different  counties  is  directed  '^  to  pi-oceed  and  ascertain  the  just 
and  fair  value  of  the  property  in  the  city  of  Philadelphia  and 
the  several  counties  of  the  commonwealth  made  taxable  by  law, 
and  to  make  a  record  of  the  valuation. "  The  purpose  of  its 
creation  was  to  equalize  the  valuation  of  taxable  property  and 
to  establish  a  record  of  it. 

By  the  act  of  April  30,  1864,  P.  L.  218,  the  auditor  general, 
state  treasurer,  and  the  secretary  of  the  commonwealth  were 
constituted  the  board,  and  by  the  act  of  May  23,  1878,  P.  L. 
126,  its  powers  were  further  defined.  It  is  required  "  to  pro- 
ceed to  ascertain  and  determine  the  fair  and  just  value  of  the 
property  of  the  said  cities  and  counties  of  this  commonwealth 
made  taxable  by  law,  adjusting  and  equalizing  the  same  as  far 
as  possible,  so  as  to  make  all  taxes  bear  as  equally  as  practicable 
upon  all  the  property  of  the  commonwealth  made  or  hereafter 
to  be  made  taxable  for  state  purposes  in  proportion  to  its  ac- 
tual value."     Upon  the  receipt  of  this  increase  made  and  filed, 
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it  is  made  the  duty  of  the  state  treasurer  to  transmit  to  the 
commissioners  and  board  of  revision  of  taxes  of  each  city  or 
county  a  c5py  of  the  valuation  of  the  property  of  said  city  or 
county,  showing  as  aforesaid  the  amount  of  state  tax  neces- 
sary to  be  raised  therein  on  the  property  so  liable  to  taxation, 
and  to  issue  his  precept  requiring  said  city  and  county  com- 
missioners and  boards  of  revision  of  taxes  to  assess  and  collect 
the  said  tax  in  their  respective  cities  and  counties  as  provided 
by  law. 

It  is  clear  that  the  powers  of  this  board  are  limited  to  the 
equalization  of  the  valuation  of  the  property  taxable  for  state 
purposes.  It  is  a  duty  performed  by  it  for  the  commonwealth 
as  a  part  of  its  system  for  the  collection  of  its  revenues.  When 
it  has  performed  its  duties  in  this  regard  its  functions  are  ended, 
and  it  has  no  authority  to  shift  burdens  from  one  county  to 
another.  In  Luzerne  County  v.  Commonwealth,  1  Moua.  418, 
when,  under  this  same  action  of  the  board  of  revenue  commis- 
sionei's,  it  was  attempted  to  transfer  from  Luzerne  county  to 
Lackawanna  this  sum  of  $11,268.87,  it  was  held  by  the  court 
below  and  afBrmed  by  this  court,  "  that  the  powers  of  the  board 
are  statutory  and  it  is  nowhere  clothed  with  the  right  to  take 
credit  from  one  county  and  give  it  to  another.  Therefore  the 
resolution  quoted  was  upon  a  subject  beyond  its  jurisdiction, 
and  could  convey  no  authority.  In  this  matter  the  board  had 
no  authority  to  give.  If  the  transfer  is  based  upon  this  resolu- 
tion, it  has  no  foundation  and  must  fall."  The  credit  thus 
transferred  was  therefore  restored. 

It  is  however  contended  that  the  action  of  the  board  in  pass- 
ing the  resolution  is  conclusive  and  until  appealed  from  must 
as  such  stand.  Within  the  exact  limits  of  the  authority  to  act, 
its  actions,  unappealed  from,  are  conclusive  of  the  matters  de- 
termined, and  the  able  argument  of  the  appellant's  counsel 
upon  this  branch  of  his  case  demonstrates  this,  but  when  its  ac- 
tion is  entirely  beyond  its  powers,  and  by  reason  of  this  want 
of  power  is  absolutely  void,  its  validity  is  not  so  established, 
by  failure  to  appeal,  that  it  cannot  be  attacked  collaterally. 
In  Grier's  Appeal,  101  Pa.  412,  it  was  held  that  as  an  order 
made  by  the  orphans'  court  was  without  jurisdiction  it  was  im- 
peachable collaterally,  and  Mr.  Justice  Gobdon  delivering  the 
opinion  of  this  court  says  :  '^  Finally  as  to  how  the  interests  of 
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the  two  minors  are  to  be  afifected  depends  upon  the  validity  of 
the  decree  of  the  orphans'  court  directing  the  mortgage.  The 
prima  facie  presumption  is  in  favor  of  that  decree,  but  the  pre- 
sumption is  not  one  juris  et  de  jure.  It  may  be  rebutted ;  if 
it  turns  out  that  the  court  had  no  jurisdiction,  its  order  was 
void." 

The  board  in  adopting  the  resolution  in  question  attempted 
to  settle  a  dispute  between  t\to  counties.  Its  action  in  this 
regard  did  not  concern  the  valuation  of  property  for  the  pur- 
pose of  state  taxation,  and  the  commonwealth  therefore  had 
no  interest  in  it.  It  thus  undertook  to  do  that  which  was  be- 
yond the  limits  of  its  jurisdiction.  As  such  was  the  fact,  it 
was  held  in  the  case  of  Luzerne  county  that  the  transfer  of 
the  credit  from  that  county  to  Lackawanna  was  made  without 
authority  and  restored  it.  When  this  was  done  it  was  clearly 
the  duty  of  the  auditor  general,  state  treasurer  and  attorney 
general  to  revise  the  account  thus  erroneously  made  in  favor 
of  Lackawanna  county.  The  act  of  1869  authorizes  them  to 
revise  any  settlement  when  it  may  appear  that  the  same  has 
been  erroneously  or  illegally  made  and  settle  the  same  accord- 
ing to  law.  In  their  action  in  pursuance  of  this  authority,  after 
referring  to  the  opinion  of  the  lower  court  and  this  court  in  the 
case  of  Luzerne  county,  and  their  consideration  of  the  same, 
they  order  that  "  the  account  of  Lackawanna  county  with  the 
commonwealth  for  the  state  tax  on  personal  property  made  by 
the  auditor  general  and  state  treasurer  for  the  years  1883, 1884, 
1885, 1886  and  1887  be  revised  and  reopened  and  resettled, 
and  the  credit  of  111,263.59  transferred  from  Luzerne  to  Lack- 
awanna be  charged  to  Lackawanna." 

This  account  as  settled  by  the  auditor  general  and  state 
treasurer  was  decided  by  this  court  to  have  been  erroneously 
and  illegally  settled.  With  the  knowledge  that  such  was  the  fact 
based  upon  information  derived  from  judicial  decision,  their  au- 
thority to  resettle  and  charge  the  same  as  they  did  becomes 
manifest,  and  the  revision  and  resettlement  so  made  by  them 
were  within  the  limits  of  their  powers  and  this  judgment  is 

Affirmed. 
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Ii56  488/  Commonwealth  v.  Fall  Brook  Coal  Co.,  Appellant. 

|1<S2  _§06  [Marked  to  be  reported.] 

|l56    488' 

^  I  '88   102  Taxatlon^Corporations— Capital  stock — SJiares — Double  taxaiion. 

156         488      The  legislature  has  the  power  to  impose  double  taxation,  provided  it  is 
33  SC  433  ^Qjjg  jjj  gmjjj  manner  as  to  secure  the  uniformity  which  the  constitution  re- 
quires ;  but  an  attempt  to  impose  double  taxation  will  not  be  presumed. 

A  tax  upon  the  capital  stock  in  the  hands  of  a  corporation,  and  a  tax 
upon  the  owners  of  the  parts  or  shares  into  which  the  capital  stock  is  di- 
vided, upon  their  respective  holdings,  is  double  taxation,  and  will  not  be 
supported  except  by  express  enactment. 

Taxation  of  stocks— Classfficationr-Acta  o/1889  and  1801. 

The  acts  of  1889  and  1891  furnish  the  following  scheme  for  the  taxa^ 
tion  of  stocks :  (1)  The  capital  stocks  of  all  manufacturing  companies  and 
corporations  is  exempt  from  taxation  whethor  in  the  hands  of  the  corpora- 
tion or  the  shareholder.  (2)  All  corporations  that  can  be  reached  directly 
by  the  state  ai'e  taxed  upon  their  capital  stock  upon  a  valuation  graded  ac- 
cording to  the  dividends  made,  or  an  appraisement  of  the  value  of  the 
shares.  The  tax  is  adjusted  by  the  auditor  general  and  is  payable  to  the 
state  treasurer  by  the  officers  of  the  corporation.  (3)  Other  stocks  not 
falling  under  either  of  the  above  classes  are  reached  in  the  only  way  that 
is  possible,  viz. :  by  requiring  the  holder  to  disclose  the  fact  of  his  holding 
them  and  assessing  him  with  the  value  of  the  shares  he  holds. 

Tax  on  capital  stock — Tax  on  shares  in  the  hands  of  owners — Railroads, 

Where  a  railroad  company  has  paid  a  tax  upon  its  capital  stock  under 
the  acts  of  1889  and  1891,  its  shares  are  not  taxable  in  the  hands  of  their 
holders,  whether  they  are  individuals  or  corporations. 

Com.  V.  Westinghouse  Mfg.  Co.,  161  Pa.  265,  and  Com.  v.  Westinghouse 
Air  Brake  Co.,  161  Pa.  276,  distinguished. 

Argued  May  30,  1893.  Appeal,  No.  21,  May  T.,  1893,  by 
defendant,  from  judgment  of  C.  P.  Dauphin  Co.,  June  T.,  1893, 
No.  329,  in  favor  of  Commonwealth  on  appeal  from  tax  settle- 
ment. Before  Sterrett,  C.  J.,  Green,  Williams,  Mitch- 
ell, Dean  and  Thompson,  JJ. 

Appeal  from  tax  settlement. 

The  case  was  tried  by  the  court  without  a  jury,  the  facts 
being  found  as  follows  by  Simonton,  P.  J. : 

"  1.  A  certain  person,  now  deceased,  commenced  in  his  life- 
time the  development  and  operation  of  a  coal  property  in 
Pennsylvania  and  the  construction  of  a  railroad  partly  in  Penn- 
sylvania, chiefly  for  the  transportation  of  the  product  of  said 
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mines  to  market.  The  whole  of  the  money  for  the  purchase, 
development)  construction  and  completion  of  said  coal  and 
railway  properties  was  furnished  either  by  him  in  his  lifetime 
or  from  his  estate  by  the  trustees  thereof  after  his  death.  The 
coal  property  is  held  in  the  name  of  a  corporation  of  Pennsyl- 
vania, styled  the  Fall  Brook  Coal  Company,  the  defendant  in 
this  suit,  and  the  railway  in  the  name  of  a  corporation  called 
the  Fall  Brook  Railway  Company,  chartered  by  the  two  states 
of  Pennsylvania  and  New  York.  Part  of  the  capital  stock  of 
the  railway  company  stands  in  the  name  of  the  trustees  of  said 
estate,  and  the  balance  of  it  in  the  name  of  the  Fall  Brook  Coal 
Company,  and  all  of  the  stock  of  the  Fall  Brook  Coal  Compa- 
ny is  held  by  the  trustees  aforesaid,  who  thus  directly  or  indi- 
rectly own  or  control  both  corporations. 

"  2.  The  capital  stock  of  the  Fall  Brook  Railway  Company 
is  $5,000,000,  consisting  of  100,000  shares  of  the  par  value  of 
J60.00  each,  of  which  30,000  shares,  or  $1,500,000,  are  invested 
in  New  York,  and  70,000  shares,  or  $3,500,000,  are  invested 
in  Pennsylvania ;  all  of  the  $3,500,000  invested  in  Pennsylva- 
nia is  owned  by  the  Fall  Brook  Coal  Company,  defendant. 

"  8.  For  the  tax  year  1892  the  Fall  Brook  Railway  Company 
reported  to  the  auditor  general  the  70,000  shares  of  stock  in- 
vested in  Pennsylvania,  and  appraised  the  same  at  $50.00  per 
share,  or  $8,500,000,  upon  which  said  capital  stock  so  invested 
in  Pennsylvania  a  tax  was  charged  by  the  auditor  general  at  the 
rate  of  five  mills  per  annum,  said  tax  amounting  to  $11,083.33 
(a  part  of  the  stock  having  been  issued  within  the  year  had 
been  in  existence  only  four  and  two  thirds  months).  The  tax 
thus  charged  by  the  auditor  general  upon  the  capital  stock  of 
the  railway  company  has  been  paid  into  the  state  treasury. 

"  4.  The  capital  stock  of  the  Fall  Brook  Coal  Company,  the 
defendant,  is  $100,000,  divided  into  1,000  shares  of  $100  each. 
For  the  tax  year  1892  its  proper  officers  made  report  to  the  aud- 
itor general,  valuing  the  same  at  $375  per  share,  or  $375,000, 
stating,  however,  that  this  valuation  did  not  include  ^  the  val- 
ue of  the  capital  stock  of  the  Fall  Brook  Railway  Company, 
owned  by  the  Fall  Brook  Coal  Company,  and  upon  which 
tax  is  payable  by  the  railway  company.'  This  report  was  ac- 
companied by  a  letter  or  statement  from  George  J.  Magee, 
president  of  both  companies,  and  also  one  of  the  trustees  of  the 
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estate  aforesaid,  fully  aud  fairly  setting  forth  the  relations  of 
the  two  companies  to  each  other,  and  the  relation  of  said  trust 
estate  to  both  of  them.  From  this  report  and  statement  the 
auditor  general,  after  some  hesitation,  settled  an  account  against 
the  defendant  coal  company,  charging  it  not  only  with  a  tax 
of  $1,875,  being  five  mills  upon  the  valuation  of  $875,000  afore- 
said, but  also  with  an  additional  tax  of  $11,088.38,  being  five 
mills  upon  the  value  of  the  shares  owned  by  the  coal  company 
in  the  capital  stock  of  the  railway  company,  which  was  invest- 
ed in  Pennsylvania,  and  being  the  shares  of  the  same  capital 
stock  upon  which  a  tax  was  charged  against  and  paid  by  the 
railway  company,  making  the  total  charge  of  tax  against  the 
coal  company  $12,958.88.  The  coal  company  paid  into  the 
state  treasury  the  sum  of  $1,875,  which  it  admitted  to  be  due, 
and  appealed  from  the  additional  charge  of  $11,088.88,  claim- 
ing that  charge  to  be  in  duplication  of  the  one  already  made 
against  and  paid  by  the  railway  company,  as  shown  in  finding 
of  fact  No.  2. 

"  5.  The  $1,500,000  of  the  railway  company's  capital  stock 
invested  in  New  York  has  been  taxed  by  that  state  for  the  year 
1892,  and  the  railway  company  has  also  paid  in  that  state  the 
state  and  local  taxes  upon  the  valuation  of  the  railway  prop- 
erty in  which  said  stock  is  invested. 

"  6.  All  taxes  paid  by  the  Fall  Brook  Railway  Company  and 
the  Fall  Brook  Coal  Company,  or  either  of  them,  fall  ultimate- 
ly upon  the  trust  estate  aforesaid. 

"  7.  No  state  tax  is  collected  in  Pennsylvania  upon  shares 
of  stock  of  railroad  and  coal  companies  in  the  hands  of  indi- 
viduals holding  the  same. 

*'  We  are  unable  to  discover  any  distinction  in  principle  be- 
tween this  case  and  those  of  Com.  v.  Lehigh  Coal  &  Naviga- 
tion Co.,  444  Sept.  T.,  1891,  and  Com.  v.  United  Gas  Impt. 
Co.,  26  Jan.  T.,  1892,  both  of  which  are  cited  at  length  in  note 
to  Com.  V.  Westinghouse  Air  Brake  Co.,  151  Pa.  281,  in  which 
it  was  held  by  this  court,  Judge  McPherson  writing  the  opin- 
ion in  the  last  mentioned  case,  that  the  capital  stock  of  a  cor- 
poration and  the  shares  of  stock  in  the  hands  of  its  holders  are 
not  identical ;  thus  to  impose  a  tax  upon  the  one  and  also  upon 
the  other  is  not  the  imposition  of  duplicate  taxation  upon  the 
same  thing,  and  that,  therefore,  a  corporation  is  not  exempt 
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from  taxation  upon  any  part  of  its  capital  stock  because  of  the 
fact  that  it  is  invested  in  shares  of  other  corporations  of  this 
state  which  have  paid  tax  on  their  capital  stock  for  the  same 
tax  year.  The  exceptions  specified  in  defendant's  appeal  are 
overruled,  and  judgment  directed  to  be  entered  in  favor  of  the 
commonwealth  as  follows : 

"Tax, «12,968.83 

"  Less  amount  paid  by  defendant,  .  1,875.00 


"Balance  of  tax,  ....   111,083.38 

"  Attorney  general's  commission,       .         .  554.16 


"Total, $11,637.49 

unless  exceptions  are  filed  as  provided  by  law;." 

Exceptions  were  overruled  and  judgment  entered.  Defend- 
ant appealed. 

Error  assigned  was  entry  of  judgment  as  above. 

M.  JS.  Olmsted^  for  appellant. — The  system  of  taxing  capital 
stock  has  been  in  force  for  more  than  forty  years.  Under  the 
acts  of  1840,  1844,  1846,  1859,  1868, 1874,  1877, 1879,  1889 
and  1891,  there  have  been  different  methods  of  valuation,  and 
different  rates  of  taxation,  but  the  general  system  and  the  char- 
acter of  the  tax  have  remained  the  same.  A  very  important 
part  of  that  system  is  found  in  §  5  of  the  act  of  May  1,  1868, 
P.  L.  108.  This  section  has  never  been  repealed  and  remains 
as  a  necessary  part  of  the  tax  system,  and  the  tax  on  capital 
stock  as  imposed  by  later  laws  is  to  be  deducted  from  dividends 
paid  shareholders,  or,  if  necessary,  to  be  collected  from  assess- 
ments upon  the  shares :  Catawissa  R.  R.  Co.'s  Ap.,  78  Pa.  59. 

It  has  been  repeatedly  decided  by  this  court  that  a  tax  upon 
the  capital  stock  of  a  corporation  is  a  tax  upon  its  property  and 
assets :  Com.  v.  Standard  Oil  Co.,  101  Pa.  119.  It  is  a  tax 
upon  U.  S.  bonds  owned  by  the  company :  Com.  v.  Penna.  Coal 
Co.,  5  Pa.  C.  C.  R.  90.  It  is  a  tax  upon  bonds,  mortgages, 
shares  of  stock,  etc.,  owned  by  the  company :  Fox's  Ap.,  112 
Pa.  337  ;  Fidelity  Co.  v.  Loughlin,  139  Pa.  612.  And  there- 
fore, as  a  proposition  of  law,  it  is  true  that  a  tax  upon  the  capi- 
tal stock  of  the  Fall  Brook  Coal  Company  is  a  tax  upon  the 
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shares  which  it  owns  in  the  capital  stock  of  the  railway  com- 
pany. And  the  same  capital  stock  and  the  same  shares  having 
been  taxed  against  the  railway  company,  the  additional  charge 
against  the  coal  company  is  certainly  duplicate  taxation,  which, 
while  it  may  sometimes  be  lawful,  is  never  presumed  to  have 
been  intended  by  the  legislature  in  the  absence  of  a  clear  ex- 
pression of  such  intent.  Double  taxation  is  never  to  be  im- 
plied unless  the  implication  is  unavoidable:  Com.  v.  Penna. 
Co.,  145  Pa.  266 ;  Penna.  Co.  for  Ins.  on  Lives,  etc.,  v.  Com..^ 
22  W.  N.  340.  This  last  case  is  referred  to  in  137  Pa.  411,  in 
such  a  way  as  to  discredit  it  as  an  authority,  but  such  report  is 
utterly  unwarranted  by  the  facts.  The  motion  for  reargument 
did  not  involve  the  principle  decided.     See  2  Mona.  776. 

Not  only  the  legislatures  of  the  different  states,  but  also  the 
national  Congress  have  similarly  treated  the  matter.  Thus,  in 
the  National  Banking  Act  it  is  provided  that  a  tax  upon  the 
shares  in  the  hands  of  the  shareholders  shall  be  treated  as  the 
equivalent  of  a  tax  upon  the  property  of  the  bank,  and  it  has 
been  held  over  and  over  again  that  the  property  of  such  banks 
cannot  be  taxed  in  any  other  way  than  through  the  taxation  of 
the  shares  in  the  hands  of  the  shareholders :  National  State 
Bank  of  Oskaloosa  v.  Young,  25  Iowa,  311 ;  Co.  Com'rs  v. 
Farmers'  and  Mechanics'  National  Bank  of  Frederick,  48  Md. 
117 ;  Gordon's  Ex.  v.  M.  M.  &  C.  C.  B.,  5  Gill,  231. 

James  A.  Stranahan^  deputy  attorney  general,  and  TF.  U. 
HenseU  attorney  general,  with  him,  for  appellee. — The  question 
involved  in  this  case  has  already  been  decided  by  this  court  in 
Com.  V.  Westinghouse  Electric  &  Mfg.  Co.,  151  Pa.  265,  and 
Com.  V.  Westinghouse  Air  Brake  Co.,  151  Pa.  276.  In  Com. 
V.  Westinghouse  Electric  &  Mfg.  Co.,  supra,  tax  was  levied 
against  defendant  for  ^^  shares  of  stock  in  sundry  corporations 
received  in  payment  for  manufactured  products  sold,  of  the 
value  of  $240,000,"  and  shares  of  stock  in  sundry  corporations, 
purchased  to  obtain  control  of  exclusive  license  to  operate 
under  patents  owned  by  said  corporation ;  estimated  value, 
$678,084.18.  In  the  case  of  the  Westinghouse  Air  Brake 
Co.,  Limited,  supra,  tax  was  levied  against  the  defendant  on 
$365,077.94,  the  value  of  shares  of  stock  in  "  sundry  corpora- 
tions, some  of  them  received  for  manufactured  products,  but 
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the  exact  proportion  thus  received  not  shown,"  and  also  on 
"  shares  of  stock  in  the  Westinghouse  Air  Brake  Co.,  Limited, 
a  partnership  association  doing  business  in  England  as  an  ad- 
junct to  and  practically  as  a  part  of  the  manufacturing  business 
of  this  company,  of  the  valueof  $1,077,800." 

From  these  assessments  these  two  companies  appealed,  alleg- 
ing that  it  would  be  double  taxation  to  tax  the  capital  stock 
of  the  corporations  and  also  the  shares  of  the  corporations  held 
by  other  companies.  The  same  questions  precisely  are  raised 
in  this  case,  and  this  court  sustained  the  settlement  of  these 
taxes  and  affirmed  the  opinion  of  the  court  below. 

M.  E.  Olmsted^  in  reply. — There  was  no  question  of  double 
taxation  decided  or  even  discussed,  either  in  Com.  v.  Westing- 
house  Electric  &  Mfg.  Co.,  161  Pa.  266,  or  in  Com.  v.  Westing- 
house  Air  Brake  Co.,  161  Pa.  276.  Each  of  the  defendants  in 
those  cases  did  own  shares  of  stock  in  other  corporations,  but 
no  evidence  was  offered  in  the  court  below  to  show  that  any 
tax  upon  or  in  respect  of  said  shares  had  been  paid,  eitber  by 
the  corporation  which  issued  them  or  the  one  which  owned 
them,  and  as  a  matter  of  fact  no  tax  had  been  paid  by  or  charged 
against  either  corporation. 

This  species  of  double  taxation  has  never  been  authorized 
nor  permitted  by  any  decision  of  this  court.  On  the  contrary, 
it  is  in  direct  opposition  to  Penna.  Co.  for  Insurance  on  Lives 
etc.  V.  Com.,  22  W.  N.  840 ;  137  Pa.  411 ;  Com.  v.  Penna.  Co., 
146  Pa.  266  ;  Fox's  Ap.,  112  Pa.  337 ;  Fidelity  Co.  v.  Lough- 
lin,  139  Pa.  612 ;  School  Directors  v.  Carlisle  Bank,  8  Watts, 
289;  Cooley  on  Taxation,  166. 

In  Com.  V.  Adams  Exp.  Co.,  unreported,  opinion  by  Mr. 
Justice  Merctjr,  May  31,  1880,  it  was  held  that  a  tax  on  net 
earnings  under  the  act  of  1868  could  not  be  collected  where 
the  company  was  liable  to  a  tax  on  gross  receipts  under  the  act 
of  1877,  as  this  would  impose  double  taxation. 

Opinion  by  Mr.  Justice  Williams,  July  19, 1893: 

The  proposition  made  by  the  learned  attorney  general  that  a 

distinction  exists  between  the  capital  stock  of  a  corporation  or 

a  joint  stock  association  and  the  shares  into  which  it  is  divided, 

that  has  been  recognized  by  the  courts,  must  be  conceded.     It 
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is  the  nature  of  the  distinction  over  which  a  difference  of  opin- 
ion seems  to  exist.  There  is  a  very  plain  distinction  between 
the  title  and  position  of  a  trustee,  and  the  title  of  the  cestui  que 
trust ;  but  the  trust  estate  is  one  and  the  same.  The  legal  title 
to  the  estate  is  in  the  trustee.  An  equitable  title  to  the  same 
estate  is  in  the  cestui  que  trust.  When  the  trust  ends  the 
titles  coalesce.  The  holder  of  the  equitable  title  then  becomes 
the  absolute  owner  of  the  estate.  It  is  his  title  that  has  been 
increased  by  the  merger,  and  not  his  property.  He  is  worth  no 
more  money  than  before,  but  he  has  become  the  absolute  owner 
of  that  in  which  he  before  had  only  the  beneficial  interest 

A  corporation  is  an  artificial  person  created  by  law  for  the 
purpose  of  becoming  the  business  representative,  agent  or  trus- 
tee of  so  many  persons  as  may  join  to  furnish  the  money  with 
which  the  business  to  be  done  by  the  corporation  may  be  carried 
on.  The  corporation  comes  into  existence,  like  a  natural  per- 
son, naked.  The  money  furnished  by  those  whose  representa- 
tive it  is  to  be,  is  its  capital  stock.  The  amount  that  each 
person  contributes  to  this  fund  is  his  share  in  the  venture,  and 
is  called  his  share  or  shares  in  the  stock.  The  legal  title  to  the 
whole  sum  so  contributed  is  in  the  corporation,  and  so  is  the 
legal  title  to  all  the  property  real  or  personal  in  which  it  may 
be  invested.  The  equitable  title,  that  is,  the  right  to  the  profits 
from  the  business  done,  and  to  a  return  of  the  capital  when  the 
corporation  is  dissolved,  is  in  the  stockholders.  There  is  one 
estate,  one  busiiie^,  but  the  title  has  been  divided,  by  the  sepa- 
ration of  the  power  of  control,  from  the  right  to  receive  the 
profits.  The  nature  of  the  undertaking,  or  the  number  of  the 
persons  uniting  in  it,  makes  this  division  desirable  for  con- 
venience in  the  transaction  of  the  business,  and  for  the  unity 
and  efiiciency  of  its  management.  Nevertheless,  as  in  the  or- 
dinary case  of  trustee  and  cestui  que  trust,  the  real  owners 
are  the  beneficiaries. 

Now,  how  shall  this  single  estate  be  taxed.  It  may  well  be 
taxed  in  the  name  of  the  corporation,  the  legal  owner,  or  the 
names  of  the  shareholdei*s,  the  equitable  owners,  or,  as  in  White- 
sell  V.  Northampton  County,  49  Pa.  526,  the  state  may,  for  con- 
venience of  collection,  assess  the  corporation  with  its  capital 
stock,  and  the  county,  when  the  stock  is  taxable  for  county  pur- 
poses, may  assess  each  resident  shareholder  with  his  interest 
part  or  shares  in  the  stock. 
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Whatever  method  may  be  adopted  the  same  capital  is  reached, 
and  the  ultimate  burden  rests  on  the  same  persons.  It  is  clear 
therefore  that  to  tax  the  capital  stock  in  the  hands  of  the  cor- 
poration, and  then  tax  the  owners  of  the  parts  or  shares  into 
which  it  is  divided,  upon  their  respective  holdings  in  the  same 
capital,  is  double  taxation  pure  and  simple.  It  is  as  clearly  so 
as  if  a  trust  estate  should  be  assessed  to  the  trustee,  and  then 
assessed  to  the  cestui  que  trust,  and  the  tax  required  from 
each. 

It  is  not  like  the  case  put  in  the  argument  of  one  who  buys 
a  farm  and  gives  a  mortgage  for  the  money  with  which  1>o  pay 
for  it ;  for  in  that  case  there  are  two  distinct  subjects  of  taxa- 
tion, each  of  which  is  made  taxable  by  an  express  provision  of 
the  law.  The  farm  is  taxable  as  land,  against  whoever  may 
be  the  owner,  without  regard  to  the  incumbrances  upon  it.  The 
sum  secured  by  the  mortgage  is  taxable  as  money  at  interest, 
regardless  of  the  use  the  borrower  may  make  of  it.  If  the 
owner  of  land  is  compelled  to  incumber  it,  it  may  be  his  mis- 
fortune, but  the  man  who  lends  money  to  him  has  no  connec- 
tion with  him  in  title.  There  is  in  such  case  no  double  taxation. 
The  land  is  taxed  once  to  its  owner.  The  money  at  interest 
is  taxed  once  to  its  owner.  They  are  distinctly  different  tax- 
payer and  pay  taxes  upon  distinctly  different  subjects  of  taxa- 
tion. 

The  correctness  of  another  proposition  made  by  the  appellee 
must  be  conceded,  viz. :  that  the  legislature  has  power  to  im- 
pose double  taxation,  provided  it  is  done  in  such  manner  as  to 
secure  the  uniformity  which  the  constitution  requires.  It  can- 
not be  done  arbiti-arily  in  a  given  case,  but  it  may  be  done  if 
the  whole  class  to  which  the  subject  belongs  is  subjected  to  the 
burden  in  substantially  the  same  manner.  But  an  intent  to 
impose  double  taxation  will  not  be  presumed :  Fidelity  Com- 
pany V.  Loughlin,  139  Pa.  612.  The  presumption  is  against 
the  existence  of  such  an  intention,  and  this  presumption  will 
prevail  until  it  is  overcome  by  express  words  showing  an  intent 
to  impose  double  taxation. 

Lycoming  County  v.  Gamble,  47  Pa.  106,  is  thought  to  be 
authority  for  a  contrary  doctrine.  In  that  case  the  corpora- 
tion was  taxed  on  its  capital  stock  for  state  purposes  in  the 
name  of  the  corporation,  and  the  tax  was  paid  to  the  state 


Digitized  by  VjOOQlC 


496        COM.  V.  FALL  BROOK  COAL  CO.,  AppeUant. 

Opinion  of  the  Court.  [156  Pa. 

treasurer.  By  the  act  of  April  29,  1844,  the  stock  was  also 
subject  to  the  payment  of  a  tax  for  county  purposes.  This 
tax  could  only  be  assessed  by  the  county  officers  on  taxables 
resident  in  the  county  who  were  owners  of  the  shares  into 
which  the  capital  was  divided.  The  shareholders  were  there- 
fore taxed  as  the  only  means  by  which  the  county  could  reach 
the  propert}*^  which  the  state  had  reached  in  the  hands  of  the 
corporation. 

The  same  thing  is  true  of  Whitesell  v.  Northampton  County, 
49  Pa.  526.  The  Thomas  Iron  Company  had  paid  a  state  tax 
assessed  on  its  capital  stock  as  measured  by  its  dividends. 
Under  the  authority  of  the  same  act,  that  of  1844,  the  county 
taxing  officers  laid  a  tax  upon  so  much  of  the  capital  stock  as 
was  owned  by  resident  holders  by  assessing  each  with  the  value 
of  the  shares  owned  by  him.  The  result  was,  as  in  Lycoming 
County  V.  Gamble,  that  the  state  collected  a  tax  on  the  capital 
stock  from  the  corporation,  while  the  county  collected  its  tax  up- 
on so  much  of  the  stock  as  was  owned  by  residents  of  the  county 
by  assessing  them  with  the  value  of  their  shares.  The  state 
proceeded  against  the  legal  owner.  The  county  against  the 
equitable  owner.  Both  taxed  the  same  capital  or  subject  of 
taxation. 

The  same  thing  is  true  of  Spangler  v.  York  County,  13  Pa. 
322.  The  point  is  stated  in  the  reporter's  head  notes  thus : 
"  Whenever  the  law  laying  an  impost  employs  no  distinct  lan- 
guage on  the  subject,  the  present  beneficiary  is  liable  by  inevit- 
able implication  if  the  law  contains  nothing  repugnant  to  said 
liability."  In  that  case  the  subject  of  taxation  was  a  fund  in- 
vested in  the  name  of  a  testamentary  trustee  under  the  will  of 
Jacob  Spangler.  The  fund  was  assessed  against  the  beneficiary 
and  it  was  held  that  the  taxes  were  payable  out  of  the  income, 
and  that  therefore  the  assessment  was  well  made.  Had  the 
tax  been  assessed  against  the  trustee  in  whom  the  legal  title 
to  the  fund  was,  it  is  very  clear  that  the  tax  would  have  been 
laid  upon  the  same  fund  and  payable  out  of  the  same  income. 

Having  seen  in  what  manner  property  standing  in  the  name 
of  a  trustee  or  a  corporation  may  be  assessed,  let  us  inquire 
what  method  has  been  provided  by  the  act  of  1889  as  amended 
in  1891  for  the  assessment  of  capital  stock.  Section  1  of  the 
act  of  1889  subjects  certain  classes  of  personal  property  to 
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taxation  for  state  purposes.  •  Among  these  classes  are  the  stocks 
of  corporations.  These  are  to  be  taxed  in  the  hands  of  the 
holders,  whether  they  are  natural  or  artificial  persons,  and 
whether  they  hold  such  stocks  in  their  own  right  or  as  agent, 
trustee,  or  attorney  in  fact  for  some  other  person  natural  or 
artificial. 

Here  by  express  words  the  statute  has  selected  the  holder  of 
the  legal  title  as  the  person  to  be  dealt  with  as  the  owner  for 
all  purposes  of  taxation.  It  has  also  elected  to  proceed  against 
such  holder  of  the  legal  title  of  shares  for  his  or  its  interest  or 
shares  of  stock  so  held.  But  the  shares  reached  by  this  section 
are  not  all  shares  of  stock  held  or  owned  by  the  taxpayer. 
They  are  described  as  the  '*  shares  of  stock  .  .  .  except  shares 
of  stock  in  any  corporation  or  limited  partnership  liable  to  the 
capital  stock  tax  imposed  by  the  twenty-first  section  of  this  act, 
or  relieved  from  payment  of  capital  stock  tax  by  said  section." 

Two  classes  of  shares  of  stock  are  thus  excepted  from  the 
operation  of  the  taxing  clause  of  the  first  section. 

We  turn  now  to  the  twenty-first  section  to  ascertain  what 
the  exempted  classes  include.  One  class  includes  manufac- 
turing corporations  and  companies,  and  the  capital  stocks  of 
this  class  are  exempt  from  taxation  by  the  express  words  of 
the  section.  The  other  class  includes  all  other  corporations 
created  by  the  laws  of  this  state,  or  doing  business  within  it, 
that  are  taxable  under  existing  laws,  and  subjects  them  to  a 
capital  stock  tax  assessed  against  the  corporation,  and  measured 
by  the  amount  of  dividends  declared ;  or  if  these  do  not  amount 
to  six  per  cent,  then  by  the  appraised  value  of  their  capital  stock. 
This  tax  is  adjusted  by  the  auditor  general  and  paid  directly 
to  the  state  treasurer.  • 

The  stocks  falling  under  either  of  these  classes  are  expressly 
excepted  from  the  operation  of  the  first  section  ;  and  the  shares 
are  not  taxable  in  the  hands  of  the  holders,  because  as  to  one 
class  the  taxes  are  levied  and  collected  in  another  manner,  and 
as  to  the  other  class  they  are  not  levied  or  collected  in  any 
manner,  the  corporations  or  companies  being  exempt. 

The  provisions  of  the  acts  of  1889  and  1891  furnish  us 
therefore  with  the  following  scheme  for  the  taxation  of  stocks : 
(1)  The  capital  stock  of  all  manufacturing  companies  and  cor- 
porations is  exempt  from  taxation,  whether  in  the  hands  of  the 
Vol.  clvi— 32 
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corporation  or  the  shareholder.  (2)  All  corporations  that  can 
be  reached  directly  by  the  state  are  taxed  upon  their  capital 
stock  upon  a  valuation  graded  according  to  the  dividends  made, 
or  an  appraisement  of  the  value  of  the  shares.  The  tax  is  ad- 
justed by  the  auditor  general  and  is  payable  to  the  state  treas- 
urer by  the  officera  of  the  corporation.  (8)  Other  stocks  not 
falling  under  either  of  the  above  classes  are  reached  in  the  only 
way  that  is  possible,  viz. :  by  requiring  the  holder  to  disclose 
the  fact  of  his  holding  them  and  assessing  him  with  the  value 
of  the  shares  he  holds. 

This  scheme  includes  every  share  of  the  stock  in  corpora- 
tions created  by,  or  doing  business  in,  this  state,  wherever  it 
may  be  owned,  by  imposing  the  tax  on  the  corporation.  It  in- 
cludes every  share  of  stock  in  corporations  which  the  state 
cannot  reach  that  may  be  held  by  any  taxpayer  by  requiring 
him  to  disclose  his  ownership,  and  then  assessing  the  shares  he 
holds  directly  to  him. 

It  only  remains  to  apply  the  provisions  of  the  acts  of  1889 
and  1891  to  the  assessment  appealed  fiom  in  this  case.  The 
Fall  Brook  Railway  Company  is  a  corporation  belonging  to  the 
second  of  the  classes  above  enumerated.  The  state  tax  upon 
its  stock  was  adjusted  by  the  auditor  geneml  at  the  sum  of 
$11,083.33.  This  sum  was  paid  into  the  state  treasury.  The 
stock  is  therefore  clearly  within  the  exception  in  the  first  sec- 
tion of  the  act  of  1889,  and  is  not  taxable  in  the  hands  of  the 
holders  of  its  shares,  whether  such  holders  are  natural  or  artifi- 
cial persons. 

The  Fall  Brook  Coal  Company  is  another  corporation  belong- 
ing to  the  same  class.  Its  stock  was  appraised  at  nearly  four 
times  its  par  value.  The  auditor  general  adjusted  the  tax,  and 
this  too  has  been  paid  into  the  state  treasury.  What  is  now 
asked  by  the  commonwealth,  and  was  actually  done  by  the 
court  below,  is  to  assess  the  coal  company  as  the  holder  of  the 
stock  of  the  railway  company  with  the  same  sum  already  paid 
by  that  corporation  upon  the  same  capital  stock,  to  wit, 
$11,083.33.  This  cannot  be  done,  as  we  have  already  seen,  for  . 
two  very  satisfactory  reasons  :  (1)  It  would  be  a  clear  case  of 
double  taxation  without  any  expressed  intention  on  the  part  of 
the  legislature  to  impose  double  taxation,  and  in  the  face  of  the 
legal  presumption  that  no  such  intention  exists.     (2)  It  is  in 
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fiat  violation  of  the  statutes  under  which  these  corporations 
are  made  taxable. 

The  shares  of  stock  in  the  Fall  Brook  Railway  Company  are 
not  taxable  in  the  hands  of  their  holders  because  they  have  al- 
ready paid  the  state  tax  through  the  corporation,  and  are  ex- 
cepted in  express  words  from  the  liability  to  taxation  in  the 
hands  of  the  holder  by  the  first  section  of  the  act  of  1889. 

The  learned  attorney  general  veiy  evidently  felt  the  stress 
of  this  position,  f6r  he  made  no  effort  to  defend  the  ruling  of 
the  court  below  under  the  provisions  of  the  acts  of  1889  and 
1891,  but  rested  the  argument  on  the  supposed  effect  of  the 
recent  cases  of  Commonwealth  v.  The  Westinghouse  Manufac- 
turing Company,  151  Pa.  265,  and  Commonwealth  v.  The 
Westinghouse  Air  Brake  Company,  151  Pa.  276. 

Those  cases,  however,  afford  no  support  to  the  contention  of 
the  appellee.  We  have  examined  both  cases  with  reference  to 
this  question  and  feel  justified  in  saying  that  it  was  not  raised 
by  either  of  them.  The  defendant  corporations  in  these  cases 
claimed  exemption  for  their  entire  capital  stock  as  manufactur- 
ing companies.  They  also  claimed  exemption  on  particular 
portions  of  it  for  the  following  additional  reasons:  (a)  Because 
one  portion  of  it  was  invested  in  patent  rights  which  were  not 
subject  to  taxation  by  the  state  ;  (5)  because  another  part  of 
it  was  invested  in  manufacturing  plants  in  other  states ;  and 
(c)  because  still  another  part  of  it  was  invested  in  the  stocks 
"  of  sundry  corporations,  some  of  them  received  in  exchange 
for  its  manufactured  products.'* 

What  these  corporations  were,  where  they  were  located, 
whether  they  had  paid  taxes  to  the  state  or  not,  did  not  appear. 

The  learned  judge  of  the  court  below  held  as  to  this  item  of 
the  claim  for  exemption  that  '^  this  would  raise  a  question  re- 
quiring consideration  if  the  fact  was  sufficiently  proved,  but  no 
details  are  furnished  and  we  cannot  say  with  any  certainty  how 
much  of  its  capital  stock  was  so  invested." 

This  court  concurred  in  the  conclusion  of  the  court  below 
and  did  not  enter  upon  a  consideration  of  the  question,  because 
the  facts  necessary  to  an  intelligent  disposition  of  it  were  not 
before  us.  On  the  other  hand  the  recent  cases  of  Common- 
wealth V.  The  Pennsylvania  Co.,  referred  to  at  page  411  of 
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137  Pa.,  and  Fidelity  Company  v.  Laughlin  et  al.,  at  189  Pa. 
612,  are  in  harmony  with  the  conclusions  reached  in  this  case. 
The  judgment  in  this  case  cannot  be  sustained  upon  any 
decision  of  this  court,  upon  the  provisions  of  the  statute  under 
which  the  tax  is  assessed,  nor  upon  principle,  and  it  is  now  re- 
versed. 


Common  wealthy  Appellant,!).  Keystone  Bridge  Company. 

Taxation— Maniifacturing  corporations — Ezemptionfrom  taxation — Bridge 
eompanieB — Act  qf  June  1,  1889. 

Upon  an  appeal  from  a  tax  settlement  the  court  found  upon  safllcient 
evidence  the  following  facts :  *'  Daring  said  year  the  defendant  was  exdn- 
sively  engaged  in  making  and  selling  iron  and  steel  bridges,  boildingB, 
roofs,  viaducts,  turntables  and  other  articles  and  machinery  composed 
wholly  or  in  part  of  wood,  iron,  steel  or  other  suitable  material.  The  proc- 
ess is  as  follows :  It  buys  from  others  in  a  rough  and  unfinished  form  all 
the  necessary  lumber,  iron,  steel  and  other  metals,  finishes,  shapes,  frames, 
designs  and  makes  suitable  for  use,  the  said  materials  at  its  own  shops  in 
the  city  of  Pittsburgh ;  sells  the  finished  material  for  such  use  as  may  be 
intended  or  appropriate ;  and  often  frames,  puts  together  and  erects  the 
said  material  into  bridges,  roofs  and  other  structures,  or  machinery." 
Held,  that  the  corporation  was  organized  exclusively  for  manufacturing 
purposes,  and  was  exempt  from  taxation,  under  the  act  of  June  1,  1889, 
P.  L.  420. 

Argued  May  80,  1898.  Appeal,  No.  18,  May  T.,  1898,  by 
plaintiff,  from  judgment  of  C.  P.  Dauphin  Co.,  Jan.  T.,  1898, 
No.  292,  for  defendant,  on  appeal  from  tax  settlement.  Before 
Stebbbtt,  C.  J.,  Grbbn,  Williams,  Mitohbll,  Dbak  and 
Thompson,  J  J. 

Appeal  from  tax  settlement. 

The  opinion  of  the  court  below  was  as  follows,  by  McPHsa- 
SON,  J. : 

"  This  case  was  tried  without  a  jury  under  the  provisions  of 
the  act  of  1874.     We  find  the  facts  to  be  as  follows : 

*'  1.  The  defendant  was  originally  incorporated  under  the  act 
of  1868,  P.  L.  of  1864,  p.  1102,  relating  to  corporations,  for  me- 
chanical, manufacturing,  mining  and  quarrying  purposes,  but 
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its  present  charter  is  to  be  found  in  the  special  act  of  1872, 
P.  L.  505,  which  is  hereby  made  part  of  this  finding.  It  has 
a  capital  stock  of  $652,100. 

*^  2.  During  the  tax  year  ending  the  first  Monday  of  Novem- 
ber, 1890,  it  declared  a  dividend  of  thirteen  per  cent,  whereupon 
a  tax  of  six  and  one  half  mills  was  laid  by  the  settlement  now 
in  question  under  the  twenty-first  section  of  the  act  of  1889, 
but  was  mistakenly  levied  upon  $682,100  instead  of  upon  the 
true  amount,  $652,100. 

"  [8.  During  said  year  the  defendant  was  exclusively  en- 
gaged in  making  and  selling  iron  and  steel  bridges,  buildings, 
roofs,  viaducts,  turntables  and  other  articles  and  machinery  com- 
posed wholly  or  in  part  of  wood,  iron,  steel  or  other  suitable 
material.  The  process  is  as  follows :  It  buys  from  others  in  a 
rough  and  unfinished  form  all  the  necessary  lumber,  iron,  steel 
and  other  metals ;  finishes,  shapes,  frames,  designs  and  makes 
suitable  for  use  the  said  material  at  its  own  shops  in  the  city  of 
Pittsburgh ;  sells  the  finished  material  for  such  use  as  may  be 
intended  or  appropriate ;  and  often  frames,  puts  together  and 
erects  the  said  material  into  bridges,  roofs  and  other  structures, 
or  machinery.]  [1] 

**  4.  During  said  year  the  actual  value  of  all  defendant's  prop- 
erty was  $886,801.73,  in  which  is  included  $15,000,  the  value 
of  certain  houses  and  lots  which  it  did  not  use  in  its  corporate 
business. 

.  "5.  It  is  not  engaged  in  the  brewing  or  distilling  of  spirits 
or  malt  liquors,  and  does  not  enjoy  and  exercise  the  right  of 
eminent  domain. 

"  CONCLUSIONS  OF  LAW. 

"  The  defendant's  corporate  authority  is  to  be  found  in  the 
first  and  second  sections  of  the  act  of  1872,  and  we  have  ex- 
amined them  with  care.  Without  quoting  them  at  length,  we 
think  that  all  the  powera  which  they  contain  are  either  direct 
powers  to  manufacture,  or  such  as  are  added  thereto,  not  as  in- 
dependent franchises,  but  expressly  to  aid  the  manufacturing 
purpose.  Thus,  in  the  first  section,  the  defendant  is  authorized 
to  '  purchase,  acquire  and  hold  in  fee  simple  or  for  any  less  es- 
tate property  real  or  personal ; '  but  it  must  be  such  property 
as  is  '  necessary  and  proper  for  the  purpose  of  carrying  on  and 
conducting  their  business.'     In  the  second  section  power  is 
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given  'to  acquire,  hold,  use  and  apply  inventions,  plans  and 
devices  secured  by  lettei^s  patent  of  the  United  States ; '  but 
this  may  only  be  done  '  when  deemed  necessaiy  or  needful  to 
the  success,  promotion  and  purposes  of  their  said  business.'  So, 
also,  the  defendant  may  '  contmct  with  any  person  or  corpora- 
tion within  any  of  the  states  or  temtories  of  the  United  States, 
or  elsewhere,  or  be  contracted  with  in  this  state  by  any  corpo- 
ration of  any  of  the  states  or  territories  of  the  United  States 
or  elsewhere ; '  but  such  contracts  must  be  '  for  and  in  respect 
to  the  manufacture,  erecting  and  disposing  of  such  bridges,  via- 
ducts and  other  articles  so  manufactured.' 

"  Since,  therefore,  the  charter  contains  no  separate  and  in- 
dependent power  to  carry  out  any  other  purpose  than  manufac- 
turing, the  defendant  must  be  held  to  be  '  organized  exclusively 
for  manufacturing  purposes,'  as  required  by  the  exempting 
clause  of  the  act  of  1889.  This  is  the  test  prescribed  by  Com. 
V.  Mann  Co.,  160  Pa.  64,  and  Com.  v.  Westinghouse  Electric 
Co.,  161  Pa.  266,  and  the  correctness  of  the  conclusion  is  not 
denied  if  the  erection  of  bridges  and  the  other  structures  named 
in  the  charter  is  properly  included  in  the  term  '  manufacturing.' 
This,  then,  is  the  point  which  requires  our  attention. 

"  It  is  quite  true  that  in  common  speech  we  do  not  say  that 
a  bridge  or  viaduct  or  house  or  roof  is  manufactured,  but  built 
or  erected  or  constructed,  and  it  might  perhaps  be  true  that  a 
corporation,  whose  only  business  was  the  erection  of  such  struct- 
ures after  the  parts  had  been  fashioned  and  fitted  by  others,  ■ 
would  not  be  accurately  described  as  engaged  in  *  manufactur- 
ing.' However  that  may  be — and  the  question  is  not  free  from 
doubt — ^the  case  before  us  is  very  different.  The  defendant  is 
unquestionably  a  manufacturing  company  up  to  the  point  when 
the  various  parts — ^beams,  girders,  rods,  bolts  and  the  rest — ai-e 
ready  to  be  put  together  in  order  to  form  the  complete  structure 
for  which  they  were  intended.  The  preparations  of  these  parts 
from  material,  either  raw  or  unfinished,  is  clearly  manufactur- 
ing within  any  accepted  definition  of  the  word;  and  if  in  all 
cases  the  transaction  was  finished  by  a  sale  of  the  parts  to  a 
purchaser  who  would  himself  put  them  together  and  thus  com- 
plete the  structure  for  use,  the  exclusively  manufacturing  char- 
acter of  the  corporation  could  not  be  questioned.  Is  this 
character  destroyed,  simply  because  the  defendant,  after  having 


Digitized  by  VjOOQlC 


COM.,  AppeUant,  v.  KEYSTONE  BRIDGE  CO.         503 
1893.]  Opinion  of  Court  below. 

manufactured  the  various  parts  of  a  contemplated  bridge  or 
viaduct  or  turntable  or  roof,  goes  one  step  further,  and  finishes 
the  structure  ?  Upon  reason  we  think  this  question  ought  to 
be  answered  in  the  negative,  and  especially  because  the  separate 
parts  are  comparatively  useless  and  are  made  for  no  other  pur- 
pose than  to  put  them  together.  In  the  case  of  such  a  corpora- 
tion as  this,  the  power  to  build  or  erect  (if  indeed  it  ought  to 
be  considered  as  a  distinct  and  separate  power)  is  a  proper,  and 
perhaps  a  necessary,  incident  to  the  powers  which  are  unques- 
tionably manufacturing.  In  other  words,  if  a  corporation  may 
frame  and  fashion  all  the  parts  of  the  bridge,  it  has  an  implied 
power  to  put  the  parts  together  in  their  intended  seat.  If  it 
may  build  the  bridge  or  the  roof  experimentally  iu  its  yard,  it 
may  surely  build  it  in  the  very  place  for  which  it  was  designed. 
It  is  not  easy  to  see  why  it  becomes  necessary  to  divide  a  busi- 
ness which  seems  to  be  a  natural  unit,  and  to  regard  it  as  in- 
capable of  being  carried  on  unless  two  distinct  franchises  are 
given,  one  to  prepare  the  material  and  the  other  to  erect  the 
structure.  It  seems  to  us  more  reasonable  to  hold  that,  if  a 
corporation  may  manufacture  a  bridge  in  parts,  it  may  under 
the  same  franchise  put  the  parts  together  and  deliver  the  bridge 
as  a  whole  in  place  to  the  purchaser ;  and  that  it  is  exclusivel}'' 
manufacturing  as  truly  when  it  is  finishing  the  work  as  when 
it  is  only  beginning.  We  see  no  escape  from  the  conclusion  if 
the  subject  is  to  be  examined  from  this  point  of  view. 

^^  And  the  same  result  is  indicated  by  the  decision  in  Com- 
monwealth V.  Northern  E.  L.  &  P.  Co.,  145  Pa.  105,  if  the 
point  of  view  there  taken  is  to  be  adopted.  Mr.  Justice  Wil- 
liams says,  on  page  117,  that  the  meaning  of  the  word  manu- 
facture ^has  expanded  with  the  advance  of  the  arts  and  sciences 
until  it  has  come  to  mean  as  a  verb  the  making  of  anything  by 
human  art  or  skill,  and  as  a  noun  anything  made  by  art  or  skill.' 
Accordingly,  if  the  case  had  required  it,  the  court  would  have 
been  led  to  the  conclusion  that  a  corporation,  which  produced 
or  generated  electricity  in  order  thereby  to  furnish  light  or 
power  to  its  customei-s,  was  a  manufacturing  company.  If  the 
definition  just  quoted  is  to  be  applied  to  the  present  defendant, 
then  putting  a  bridge  or  roof  together  is  a  making  of  something 
by  art  or  skill,  and  is  manufacture  as  truly  as  preparing  the 
constituent  parts.  In  this  event,  the  exclusively  manufacturing 
character  of  the  defendant  cannot  be  successfully  questioned. 
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"  But  the  case  referred  to  was  decided  upon  another  ground, 
which  also  requires  us  to  hold  that  the  defendant  is  an  exclu- 
sively manufacturing  corporation.  The  court  held  that,  when 
the  act  of  1885  exempted  the  capital  stock  of  manufacturing 
companies  from  taxation,  it  meant  those  companies  only  which 
had  been  built  up  into  a  statutory  class  under  the  act  of  1849, 
and  succeeding  acts ;  and  that  these  statutes  must  be  looked 
to,  rather  than  definitions  and  dictionaries,  to  discover  what 
the  legislature  meant  by  a  ^  manufacturing '  corporation.  This 
test  (which  excluded  electric  light  and  power  companies)  is  to 
be  applied  also  to  the  corporations  claiming  exemption  under 
the  act  of  1889,  now  before  us ;  for  this  act  simply  continues 
the  policy  of  the  act  of  1885.  It  somewhat  narrows  the  statu- 
tory class  by  requiring  that  the  corporation  must  be  ^  organized 
exclusively '  for  manufacturing  purposes,  but  it  makes  no 
change  in  the  legislative  definition  of  such  purposes,  and  this 
remains  as  above  declared  by  the  court. 

"  Turning  then  to  the  acts  of  assembly,  we  find  at  least  four 
to  which  we  may  briefly  refer  as  showing  that  the  defendant 
belongs  to  the  class  which  the  legislature  regarded  as  a  manu- 
facturing class.  The  first  is  the  act  of  1849,  P.  L.  563,  author- 
izing the  formation  of  companies  for  the  manufacture  of  iron, 
etc.  The  second  is  the  act  of  1853,  P.  L.  269,  section  2,  which 
permits  companies  to  be  formed  '  for  the  manufacture  of  arti- 
cles from  iron  and  other  metals,  or  out  of  wood,  iron  and  other 
metals.'  The  third  is  the  act  of  1863,  P.  L.  of  1864,  p.  1102, 
which  authorizes  the  incorporation  of  companies  *  for  the  pur- 
pose of  carrying  on  any  mechanical,  mineral,  quarrying  or 
manufacturing  business  in  this  commonwealth,'  under  which 
the  defendant  was  originally  chartered.  The  fourth  is  the  act 
of  1872,  P.  L.  505,  under  which  the  defendant  is  now  acting, 
and  which  speaks  several  times  of  the  ^  manufacture '  as  well 
as  of  the  'erecting'  of  bridges,  viaducts,  etc.  We  do  not  re- 
gard this  use  of  the  words  as  conclusive,  but  it  is  a  circum- 
stance which  deserves  to  be  considered.  Taking  these  acts 
together  we  think  it  cannot  be  doubted  that  the  defendant  be- 
longs to  the  statutory  class  referred  to  by  Mr.  Justice  WrL- 
TiiAMS,  and,  therefore,  has  been  defined  by  the  legislature  itself 
as  a  '  manufacturing '  company,  whatever  the  lexicographers 
might  have  to  say  about  some  of  its  powers.     The  defendant's 
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original  charter  was  under  an  act  which  only  uses  the  word 
manufacture ;  but,  for  reasons  already  given,  we  hold  that  the 
power  to  manufacture  bridges  under  that  act  necessarily  im- 
plied the  power  to  erect  them,  and  that  the  act  of  1872  only 
named  a  power  which  the  act  of  1863  gave  without  naming. 
As  the  power  to  build  was  thus  implied  in  the  power  to  manu- 
facture, and  was  indeed  a  part  of  it,  the  defendant  is  an  exclu- 
sively manufacturing  corporation. 

"  Moreover,  if  the  definition  above  quoted  is  to  be  applied, 
to  build  or  make  a  bridge  by  art  or  skill  is  to  ^  manufacture ; ' 
and  in  that  event  also  the  legislation  referred  to  is  seen  to  give 
to  the  defendant  none  but  manufacturing  powers. 

"  By  any  road  therefore  we  arrive  at  the  same  result.  Our 
conclusions  are : 

"  [1.  The  defendant  is  a  corporation  organized  exclusively 
for  manufacturing  purposes,  and  actually  carrying  on  manufac- 
turing within  the  state.]  [2] 

^'  [2.  Its  capital  stock  is  exempt  from  taxation  so  far  as  em- 
ployed in  the  corporate  business.]  [8] 

'^  3.  It  is  taxable,  however,  in  respect  of  the  houses  and  lots 
mentioned  in  paragraph  four. 

"The  commonwealth  is  entitled  to  recover  as  follows: 

Six  and  one  half  miUs  upon  sWWV  of  $662,100, 
or  upon  $11,689.00  of  capital  stock,  .        .        .  $76  97 

Interest  at  12  per  cent  from  November  10, 1891, 
to  February  6, 1893, 11  30 

Attorney  general's  commissions,  .  .       3  79 


Total, $91  06 

for  which  amount  we  direct  judgment  to  be  entered,  if  excep- 
tions are  not  filed  according  to  law.'' 

Exceptions  (1-3,  to  the  findings  in  brackets,  and,  4,  in  not 
entering  judgment  for  plaintiff)  were  dismissed  and  judgment 
entered.     Plaintiff  appealed. 

JErroTB  asngned  were,  (1-4)  dismissal  of  exceptions,  quoting 
them. 

James  A.  Stranahan^  deputy  attorney  general,  TT.  U.  Hensel^ 
attoi-ney  general,  with  him,  for  appellant,  cited :  Act  of  March 
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22, 1872,  P.  L.  506.     Defendant  is  a  construction  company  and 
not  a  manufacturing  company. 

Robert  S.  Frazer^  Knox  ^  Meed  with  him,  for  appellee,  cited : 
14  Am.  &  E.  Enc.  L.  269 ;  Norris  Bros.  v.  Com.,  27  Pa.  496 ; 
Carlin  v.  Western  Assurance  Co.,  57  Md.  626 ;  Com.  v.  Lack- 
awanna Iron  &  Coal  Co.,  129  Pa.  867  ;  Com.  v.  Westinghouse 
Air  Brake  Co.,  16  Pa.  276;  Com.  v.  Northern  Electric  Light 
&  Power  Co.,  146  Pa.  118. 

Per  Curiam,  July  19, 1893 : 

The  main  question  in  this  case  is  whether,  according  to  the 
true  intent  and  meaning  of  the  revenue  act  of  1889,  the  defend- 
ant company  is  a  corporation  ^^  organized  exclusively  for  manu- 
facturing purposes,"  etc. 

The  facts  found  by  the  learned  judge  before  whom  the  case 
was  tried  without  a  jury  are  stated  in  five  paragraphs,  the  third 
of  which  is  as  follows : 

"  8.  During  the  year,  the  defendant  was  exclusively  engaged 
in  making  and  selling  iron  and  steel  bridges,  building  roofs, 
viaducts,  turntables  and  other  articles  and  machinery  composed 
wholly  or  in  part  of  wood,  iron,  steel  or  other  suitable  mate- 
rial. The  process  is  as  follows:  It  buys  from  others,  in  a 
rough  and  unfinished  form,  all  the  necessary  lumber,  iron,  steel 
and  other  metals ;  finishes,  shapes,  frames,  designs,  and  makes 
suitable  for  use  the  material  at  its  own  shops  in  the  city  of 
Pittsburgh  ;  sells  the  finished  material  for  such  use  as  may  be 
intended  or  appropriate ;  and  often  frames,  puts  together  and 
erects  the  said  material  into  bridges,  roofs,  and  other  structures 
or  machinery." 

This  finding  is  the  subject  of  complaint  in  the  first  specifica- 
tion of  error ;  but  an  examination  of  the  record  shows  that  it 
was  warranted  by  the  evidence  and  is  substantially  accurate. 
The  correctness  of  the  other  findings  is  not  challenged,  and 
must  therefore  be  accepted  as  correct.  In  view  of  the  facts 
thus  established,  we  think  thei-e  was  no  error  in  drawing  the 
legal  conclusions  specified  in  the  second,  third  and  fourth  as- 
signments of  error. 

Neither  of  the  questions  presented  by  the  record  require 
special  consideration.     Everything  that  is  necessary  to  be  said 
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in  relation  to  them  will  be  found  in  the  opinion  of  the  learned 
trial  judge.     For  reasons  there  given,  we  think  there  is  no  error 
in  the  judgment,  and  we  therefore  affirm  it  on  his  opinion. 
Judgment  affirmed. 

See  also  the  next  case. 


Commonwealth^  Appellant,  v.  Pittsburgh  Bridge  Co. 

Taxation  —  Manvfacturing  corporations  —  Exemption  from  taxation — 
Bridge  eompanieih-Acts  of  April  29,  1874,  and  June  1, 1889. 

Upon  an  appeal  from  a  tax  settlement  against  a  corporation  organized 
under  the  general  corporation  act  of  April  29,  1874,  the  court  found  upon 
sufficient  evidence  the  following  facts : 

**  During  the  said  year  the  defendant  was  engaged  exclusively  in  mak- 
ing and  selling  iron  and  steel  bridges,  roofs,  girders  and  buildings.  The 
process  is  as  follows :  It  buys  from  others  in  a  rough  and  unfinished  form 
all  the  necessary  lumber,  iron,  steel  and  other  metals ;  finishes,  shapes^ 
frames,  designs  and  makes  suitable  for  use  the  said  material  at  its  own 
shops  in  the  city  of  Pittsburgh ;  sells  the  finished  material  for  such  use  as 
may  be  intended  or  appropriate ;  and  often  frames,  puts  together  and 
erects  the  said  material  into  bridges,  roofs  and  buildings. ^^ 

Eeld  that  the  company  was  organized  exclusively  for  manufactuiing 
purposes,  and  was  exempt  from  taxation. 

Argued  May  80,  1898.  Appeal,  No.  16,  May  T.,  1898,  by 
plaintiff,  from  judgment  of  C.  P.  Dauphin  Co.,  March  T.,  1892^ 
No.  109,  in  favor  of  defendant  on  appeal  from  tax  settlement. 
Before  Stbrbbtt,  C.  J.,  Green,  Williams,  Mitchbll,  Dean 
and  Thompson,  JJ. 

Appeal  from  tax  settlement. 

The  opinion  of  the  court  below  was  as  follows,  by  McPheb- 
SON,  J. : 

"This  case  was  tried  without  a  jury  under  the  provisions  of 
the  act  of  1874.     We  find  the  facts  to  be  as  follows : 

"  1.  The  defendant  is  a  corporation  of  this  commonwealth, 
chartered  in  July,  1882,  under  the  general  corporation  act  of 
1874,  for  the  purpose  of  "  the  manufacture  of  articles  of  com- 
merce from  iron  and  steel,  and  the  building  of  bridges  and 
roofs  of  all  kinds  from  iron  and  steel  and  wood,  or  either  of 
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them"  (P.  L.  of  1883,  p.  314).  It  has  a  capital  stock  of 
$100,000. 

"  2.  During  the  tax  year  ending  the  first  Monday  of  Novem- 
ber, 1890,  it  declared  a  dividend  of  six  per  cent,  whereupon  a 
tax  of  three  mills  was  levied  upon  its  capital  stock  by  the  set- 
tlement now  in  question  under  the  twenty-first  section  of  the 
revenue  act  of  1889. 

"  8.  During  the  said  year  the  defendant  was  engaged  exclu- 
sively in  making  and  selling  iron  and  steel  bridges,  roofs,  gir- 
ders and  buildings.  The  process  is  as  follows :  It  buys  from 
others  in  a  rough  and  unfinished  form  all  the  necessary  lumber, 
iron,  steel  and  other  metals ;  finishes,  shapes,  frames,  designs 
and  makes  suitable  for  use  the  said  material  at  its  own  shops 
in  the  city  of  Pittsburgh ;  selk  the  finished  material  for  such  use 
as  may  be  intended  or  appropriate ;  and  often  frames,  puts  to- 
gether and  erects  the  said  material  into  bridges,  roofs  and  build- 
ings. 

^^  4.  It  is  not  engaged  in  brewing  or  distilling  spirits  or  malt 
liquors,  and  does  not  enjoy  and  exercise  the  right  of  eminent 
domain. 

"  CONCLUSIONS  OP  LAW. 

*'  There  is  no  essential  difference  between  the  charter  of  the 
defendant  and  the  charter  of  the  Keystone  Bridge  Company, 
which  we  have  just  considered  in  an*opinion  filed  to  No.  292,  Jan- 
uary term,  1898,  Dauphin  C.  P.  We  refer  to  the  reasons  there 
given,  without  repeating  them  here,  as  justifying  the  conclu- 
sion that  the  defendant's  charter  is  that  of  an  exclusively  man- 
ufacturing corporation,  and  that  the  power  to  '  build  *  bridges 
and  roofs  neither  takes  away  nor  modifies  this  charter. 

"  The  fact  that  the  defendant  was  organized  under  the  gen- 
eral corporation  act  of  1874  does  not  impair  the  argument  or 
change  the  result.  That  act  simply  gathers  together  many 
previous  statutes  upon  this  subject,  and  permits  incorporation 
Cor  any  purpose  which  those  statutes  regarded  as  a  manufactur- 
ing purpose.  The  test  prescribed  by  Com.  v.  North.  El.  L.  & 
P.  Co.,  145  Pa.  118,  is  to  be  applied  to  all  corporations  claiming 
exemption,  whether  chartered  before  or  after  the  act  of  1874. 
Is  the  corporation  a  member  of  the  statutory  class  of  manufac- 
turing companies,  built  up  under  the  act  of  1849,  and  the  later 
enactments  on  this  subject?    If  so,  we  may  safely  disregard  the 
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definitious  in  the  dictionaries,  and  must  assume  that  when  the 
legislature  in  1885  and  1889  used  the  name  by  which  the  class 
had  come  to  be  known,  it  intended  to  embrace  the  whole  class, 
although  some  of  its  members  might  perhaps  be  exercising  im- 
plied or  incidental  powers  which  a  lexicographer  would  not  ad- 
mit to  be  manufacturing. 

^^  In  our  opinion  the  legislation  on  this  subject  has  treated 
the  power  to  build  bridges  as  necessarily  implied  in  the  power 
to  manufacture  (no  example  of  a  purely  building  corporation 
has  been  brought  to  our  notice) ;  and  has  regarded  companies 
like  the  defendant  as  exclusively  manufacturing  corporations, 
although  they  ^ built'  such  structures  as  well  as  ^manufactured ' 
their  constituent  parts. 

"Our  conclusions  are: 

"  1.  The  defendant  is  a  corporation  organized  exclusively  for 
manufacturing  purposes,  and  actually  carrying  on  manufactur- 
ing within  the  state. 

"  2.  Its  capital  stock  is  exempt  from  taxation  by  the  final 
proviso  of  the  twenty-first  section  of  the  act  of  1889. 

"  We  direct  judgment  to  be  entered  for  the  defendant  if  ex- 
ceptions are  not  filed  according  to  law." 

Exceptions  similar  to  those  of  the  preceding  case  were  over- 
ruled and  judgment  entered.     Plaintiff  appealed. 

Error 9  assigned  were  overruling  exceptions,  quoting  them. 

Ja%,  A.  Stranahait,  deputy  attorney  general,  W.  U.  Hemely 
attorney  general,  with  him,  for  appellant. 

Robert  S.  Frazer^  George  2).  Riddle  with  him,  for  appellee. 

Per  Curiam,  July  19, 1893: 

This  case  was  argued  with  Commonwealth  v.  Keystone  Bridge 
Company,  No.  18,  May  term,  1898,  [the  preceding  case,]  and 
involved  substantially  the  same  questions.  For  reasons  sug- 
gested in  opinion  just  filed  in  that  case,  and  also  in  the  opinion 
of  the  learned  trial  judge,  we  think  there  is  nothing  in  the  rec- 
ord that  requires  either  reversal  or  modification  of  the  judgment. 

Judgment  affirmed. 
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Commonwealth,  Appellant  v.  Thackara  Mfg.  Co. 

Taxation — ExempU(m~'Man^facturing  eorporaiiona — InvcUid  power  in 
chcarter—AcU  qf  April  29, 1874,  and  June  1,  1889. 

Under  the  act  of  April  29»  1874,  P.  L.  73,  a  corporation  cannot  be  organ- 
ized to  carry  on  a  mercantile  business  of  dealing  or  of  buying  and  selling. 

If  the  charter  of  a  company  organized  under  the  act  of  April  29,  1874, 
contains  words  empowering  it  not  only  to  manufacture,  but  also  to  engage 
in  a  mercantile  business,  the  mercantile  words  are  ineffectual,  and  the  cor- 
poration has  only  the  single  power  to  manufacture.  Such  a  company  is 
taxable  only  on  so  much  of  its  capital  stock  as  is  invested  in  its  mercan- 
tile business,  under  the  act  of  June  1,  1889,  P.  L.  420. 

Argued  May  30, 1893.  Appeal,  No.  17,  May  T.,  1893,  by 
plaintiff,  from  judgment  of  C.  P.  Dauphin  Co.,  Jan.  T.,  1892, 
No.  352,  in  favor  of  defendant,  on  appeal  from  tax  settlement 
Before  Stbebett,  C.  J.,  Green,  Williams,  Mitchell,  Dean 
and  Thompson,  JJ. 

Appeal  from  tax  settlement. 

The  opinion  of  the  court  below  was  as  follows,  by  Mc- 
Phbeson,  J.: 

"  This  case  was  tried  without  a  jury  under  the  provisions  of 
the  act  of  1874.     We  find  the  facts  to  be  as  follows : 

^^1.  The  defendant  is  a  corporation  of  this  commonwealth 
chartered  in  July,  1887,  under  the  general  corporation  act  of 
1874,  for  the  purpose  of  'manufacturing,  buying,  selling  and 
dealing  in  lamps,  gas  and  electric  fixtures  and  art  metal  work : ' 
P.  L.  of  1889,  page  a  16.    Its  capital  stock  is  1200,000. 

"  2.  During  the  tax  year  ending  the  first  Monday  of  Novem- 
ber, 1890,  it  declared  no  dividend  and  its  capital  stock  was  ac- 
cordingly appraised  at  $200,000,  upon  which  the  tax  of  three 
mills  now  in  question  was  laid  under  the  twenty-first  section  of 
the  revenue  act  of  1889. 

'^  3.  During  the  said  tax  year  all  of  defendant's  capital  stock 
except  the  sum  of  $7,000  was  employed  in  the  business  of 
manufacturing  lamps,  gas  and  electric  fixtures  and  art  metal 
work  in  the  city  of  Philadelphia ;  and  the  said  sum  of  $7,000 
was  invested  in  similar  articles  bought  from  others  in  order  to 
be  sold  by  the  defendant.  * 

^'  4.  It  is  not  engaged  in  the  brewing  or  distilling  of  spirits 
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or  malt  liquors,  and  does  not  enjoy  and  exercise  the  right  of 
eminent  domain. 

"CONCLUSIONS  OF  LAW. 

"  The  defendant's  charter  contains  two  distinct  powers,  name- 
ly :  to  manufacture,  and  also  to  buy,  sell  and  deal  as  a  merchant. 
These  are  not  incident  to  each  other,  or  so  necessarily  connect- 
ed, that  the  grant  of  one  carries  with.it  a  grant  of  the  other. 
The  power  to  manufacture,  of  course,  implies  a  power  to  sell 
the  article  thus  produced  ;  but  the  power,  both  to  buy  and  to 
sell,  to  buy  goods  in  order  to  sell  them  afterwards,  and  to  do 
this  habitually  and  as  a  business,  thus  becoming  a  merchant 
or  dealer,  is  not  a  necessary  incident  to  the  business  of  man- 
ufacturing. Manufacturers  constitute  a  separate  class  from 
merchants  or  dealers  (Com.  v.  Campbell,  33  Pa.  385 ;  Com.  v. 
Natural  Gas  Co.,  2  Lane.  L.  Rev.  41),  and  although  the  two 
charactei'S  may  be  united  in  one  person  they  do  not  merge.  If 
the  defendant,  therefore,  is  legally  authorized  by  its  charter  to 
be  both  a  manufacturer  and  a  merchant,  it  cannot  be  said  to  be 
'  organized  exclusively  for  manufacturing  purposes '  (Com  v. 
Mann  Co.,  160  Pa.  64 ;  Com.  v.  Westinghouse  Electric  Co.,  151 
Pa.  265),  and  must  be  held  to  be  taxable  on  the  basis  adopted 
by  the  accounting  ofl&cers. 

"Fortunately  for  the  defendant,  however,  the  mercantile 
clause  in  its  charter  gives  it  no  lawful  authority,  and  being 
simply  void  must  be  treated  as  if  it  did  not  exist.  No  act  of 
assembly  authorizes  the  incorporation  of  merchants  or  dealers, 
and,  therefore,  the  apparent  grant  of  power  to  carry  on  the 
business  of  dealing  or  of  buying  and  selling  is  apparent  only, 
and  not  real.  It  needs  no  argument  or  citation  of  authority  to 
support  the  proposition,  that  a  valid  corporate  power  thus  to 
carry  on  the  business  can  only  be  given  by  virtue  of  a  statute. 
It  follows  of  necessity  that  the  mercantile  words  drop  out  of 
the  charter,  and  the  defendant  is  left  with  the  single  power  to 
manufacture.  The  case  is  thus  on  all  fours  with  Common- 
wealth V.  Mann  Co.,  and,  as  in  that  instance,  so  here,  the  defend- 
ant is  taxable  only  on  such  of  it^  capital  stock  as  was  invested 
in  its  mercantile  business. 

"  Our  conclusions  are : 

"  1.  The  defendant  is  a  corporation  organized  exclusively  for 
manufacturing  purposes  and  actually  carrying  on  manufactur- 
ing within  the  state. 
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'^  2.  It  is  taxable  upon  the  $7,000  of  capital  stock  invested  as 
described  in  pai-agraph  8. 

"  The  commonwealth  is  entitled  to  recover  as  follows : 

Principal, $21.00 

Interest  at  12  per  cent  from  November  10, 1891,  to 

February  6, 1898, 8.18 

Attorney  general's  commission,        ....    1.05 

Total $25.18 

^^For  which  amount  we  direct  judgment  to  be  entered  if  ex- 
ceptions are  not  filed  according  to  law." 

Exception,  inter  alia,  to  the  first  conclusion  of  law,  was  dis- 
missed and  judgment  entered.     Defendant  appealed. 

Errors  assigned  were  dismissal  of  exceptions,  quoting  them. 

James  A.  Stranahan^  deputy  attorney  general,  TT.  U.  Hensd^ 
attorney  general,  with  him,  for  appellant,  cited :  Com.  v.  Lack- 
awanna Iron  &  Coal  Co.,  129  Fa.  846  ;  Com.  v.  Campbell,  33 
Pa.  885 ;  Com.  v.  Natural  Gas  Co.,  2  Lane.  L.  Rev.  41 ;  Com. 
V.  Mann  Co.,  150  Pa.  64 ;  Com.  v.  Westinghouse  Electric  Co., 
151  Pa.  265. 

Lyman  2).  Oilbert^  John  H.  Weiss^  Silas  W.  Pettit  and  John 
R.  Read  with  him,  for  appellee,  cited :  Acts  of  April  29, 1874, 
P.  L.  78,  and  June  1, 1889,  P.  L.  420. 

Feb  Cubiam,  July  19, 1898: 

All  that  can  be  profitably  said  on  the  controlling  question  in 
this  case  will  be  found  in  the  opinion  of  the  learned  trial  judge. 
We  affirm  the  judgment  on  that  opinion. 

Judgment  affirmed. 

See,  also,  the  next  case. 
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Commonwealth,  Appellant,  v.  J.  B.  Lippincott  Co. 

Taxation — Exemption~-Man\if<icturing  corporations— InvaUd  power  in 
charter— Act  qfJune  1,  1889. 

A  power  in  the  charter  of  a  mannfactoring  corporation  to  deal  **  in  books, 
maps,  periodicals,  stationery  and  other  like  articles  "  is  invalid,  and  such 
a  corporation  most  be  considered  as  exclusively  organized  for  manufactur- 
ing purposes.  A  corporation  so  organized  can  only  be  taxed  on  so  much 
of  its  capital  stock  as  is  not  invested  in  its  manufacturing  business. 

Argued  May  80, 1898.  Appeal,  No.  14,  May  T.,  1898,  by 
plaintiff,  from  judgment  of  C.  P.  Dauphin  Co.,  Sept.  T.,  1891, 
No.  442,  in  favor  of  defendant  on  appeal  from  tax  settlement. 
Before  Stbbbett,  C.  J.,  Obbbn,  Williams,  Mitohbll,  Dbak 
and  Thompson,  JJ. 

Appeal  from  tax  settlement. 

The  opinion  of  the  court  below  was  as  follows,  by  MoPhee- 
SON,  J.  : 

^^  This  case  was  tried  without  a  jury  under  the  act  of  1874. 
We  find  the  facts  to  be  as  follows : 

"  1.  During  the  tax  year  ending  the  first  Monday  of  Novem- 
ber, 1890,  the  defendant  was  a  corporation  of  this  common- 
wealth, chartered  on  Feb.  28, 1885,  and  having  a  paid  up  capi- 
tal stock  of  $1,000,000.  Of  this  amount  $700,000  was  employed 
within  the  state  in  the  printing  and  publishing  of  periodicals 
and  books  for  the  purpose  of  sale,  in  the  making  of  stationery 
and  in  the  making  and  binding  of  blank  books,  also  for  the  pur- 
pose of  sale ;  and  three  hundred  thousand  dollars  was  employed 
in  the  purchase  and  sale  of  books  and  other  articles  manufac- 
tured by  other  persons.  It  is  not  engaged  in  the  brewing  and 
distilling  of  spirituous  or  malt  liquors  and  it  does  not  enjoy  and 
exercise  the  right  of  eminent  domain. 

"  2.  During  the  said  tax  year  defendant  paid  only  one  divi- 
dend of  four  per  cent.  The  capital  stock  of  the  company  was 
appraised  Nov.  5,  1890,  by  its  treasurer  and  president  at 
$1,000,000,  which  was  its  true  value  at  that  date. 

^^  8.  The  defendant  has  paid  into  the  state  treasury,  on  ac- 
count of  tax  on  capital  stock  for  1890,  the  sum  of  $900,  being 
Vol.  clvi — 83 
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at  the  rate  of  three  mills  upon  the  $300,000  invested  in  the 
purchase  and  sale  of  goods  manufactured  by  other  persons. 

"  Under  the  act  of  1886,  section  20,  we  decided  that  the  de- 
fendant was  not  liable  to  tax  upon  the  $700,000  of  capital  stock 
invested  in  its  manufacturing  business.  But  for  reasonA  to  be 
found  in  Com.  v.  William  Mann  Co.,  No.  886  Jan.  T.,  1892» 
[1  Dist.  R.  845,  reversed  160  Pa.  64,]  we  are  obliged  to  hold 
that  the  act  of  1889  does  not  continue  that  exemption  in  favor 
of  the  defendant.  We  refer  to  that  case  for  the  reasoning 
which  supports  our  present  conclusions  with  the  sune  effect  a» 
if  it  was  here  repeated. 

^'  We  conclude  that  the  defendant  is  a  manufacturing  cor- 
poration actually  carrying  on  manufacturing  within  the  state^ 
but  during  the  tax  year  of  1890  it  was  not  a  corporation  or^ 
ganized  exclusively  for  manufacturing  purposes,  and  therefore 
that  its  whole  capital  stock  is  taxable  and  taxed  by  section  21 
of  the  revenue  act  of  1889. 

*'*'  Since  the  opinion  in  this  case  was  written,  the  Supreme 
Court  has  decided  that  the  question,  whether  or  not  a  given 
corporation  is  organized  exclusively  for  manufacturing  pur- 
poses, is  to  be  determined  by  inspecting  its  charter  and  not  by 
considering  the  business  which  it  is  actually  doing. 

^^  We,  therefore,  find  as  an  additional  fact  that  the  defendant 
was  incorporated  for  the  purpose  of  ^  carrying  on  the  business 
of  publishing  books,  of  dealing  in  books,  maps  and  periodicals^ 
stationery  and  other  like  articles,  and  of  printing  and  book- 
binding:'  P.  L.  of  1886,  page  442. 

"  If  then  the  power  of  '  dealing '  in  the  articles  named  was 
lawfully  given,  the  defendant  would  be  organized,  not  only 
for  manufacturing  but  also  for  dealing ;  and,  therefore,  not 
being  organized  exclusively  for  manufacturing  purposes,  it 
would  be  taxable  upon  its  whole  capital  stock :  Com.  v.  West- 
inghouse  El.  Co.,  151  Pa.  266.  We  reached  the  same  conclu- 
sion by  taking  the  defendant's  business  as  the  test  and  finding 
that  it  was  actually  exercising  both  the  powers  which  are  ap- 
parently given  by  its  charter.  But  we  did  not  then  consider 
a  new  question  which  has  since  been  raised  in  other  cases, 
namely,  whether  the  power  to  '  deal '  could  lawfully  be  given. 
We  have  recently  decided  the  point,  however,  in  Com.  v. 
Thackara  Mfg.  Co.,  852  Jan.  T.,  1892,  Dauphin  C.  P.  [the  pre- 
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ceding  case],  holding  that  the  power  is  not  lawfully  given, 
because  no  statute  authorizes  the  grant  to  a  corporation  of  the 
power  to  deal  as  a  merchant.  Following  that  decision,  we  now 
hold  that  the  apparent  power  to  deal,  found  in  the  charter  be- 
fore us,  is  void,  and,  therefore,  that  the  defendant  is  exclusively 
organized  for  manufacturing  purposes. 

"  The  case  is  thua  identical  with  Com.  v.  Wm.  Mann  Co., 
150  Pa.  64,  and  the  defendant  is  to  be  taxed  only  on  so  much 
of  its  capital  stock  as  is  not  invested  in  its  manufacturing 
business.  As  the  sum  due  upon  this  account  has  been  already 
paid,  we  now  direct  judgment  to  be  entered  for  the  defendant" 

Exceptions  dismissed  and  judgment.     Plaintiff  appealed. 

Errors  assigned  were  dismissal  of  exceptions,  quoting  them. 

James  A.  Stranahan,  deputy  attorney  general,  TT.  U,  ffensel,, 
attorney  general,  with  him,  for  appellant,  cited :  Com.  v.  Lack- 
awanna Iron  &  Coal  Co.,  129  Pa.  346 ;  Com.  v.  Campbell,  33 
Pa.  885 ;  Com.  v.  Natural  Gas  Co.,  2  Lane.  L.  Rev.  41 ;  Com. 
V.  Mann  Co.,  150  Pa.  64 ;  Com.  v.  Westinghouse  El.  Co.,  151 
Pa.  265;  Com.  v.  Thackara  Mfg.  Co.  [the  preceding  case]. 

M.  JE.  Olmsted,  John  Q-.  Johnson  with  him,  for  appellee,  cited: 
Com  V.  William  Mann  Co.,  150  Pa.  64 ;  Com.  v.  Westing- 
house  El.  &  Mfg.  Co.,  151  .Pa.  266. 

Pee  Cubiam,  July  19, 1898 : 

This  case  appears  to  be  ruled  by  Commonwealth  v.  William 
Mann  Company,  150  Pa.  64,  and  is  affirmed  on  the  opinion  of 
the  learned  trial  judge,  sustaining  defendant's  sixth  exception 
to  his  former  adjudication. 

The  apparent  power  "  of  dealing  in  books,  maps  and  periodi- 
cals, stationery  and  other  like  articles,"  found  in  defendant 
company's  charter,  is  void,  and  may  therefore  be  treated  as 
eliminated.  That  being  done  the  company  must  be  considered 
as  exclusively  organized  for  manufacturing  purposes. 

Judgment  affirmed.  • 
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l«7sc  4SS|   Commonwealth  v.  Press  Company,  Limited,  Appellant. 

[Marked  to  be  reported.] 

Public  officers — Embezzlement — Fraud^Pvhlic  <idt>erUsemenU, 
The  proprietor  of  a  newspaper,  who  agrees  to  pay  a  commission  to 
a  public  officer  for  the  purpose  of  procuring  official  advertisements,  and 
the  price  of  the  advertisements  is  enhanced  to  the  public  by  the  amount  of 
the  commission,  is  bable  to  the  commonwealth  for  the  amount  of  the  com- 
missions paid. 

Where  the  proprietor  of  a  newspaper  agrees  to  pay  large  conmiissions 
for  official  advertising  to  the  person  who  agrees  to  procure  the  advertising, 
and  the  proprietor  makes  no  inquiry  as  to  who  is  to  actually  receive  the 
commissions,  or  as  to  the  relation  of  the  person  with  whom  he  is  dealing 
to  the  public  official  controlling  the  advertising,  he  is  guilty  of  such  neg- 
ligent conduct  as  will  entitle  the  commonwealth  to  recover  from  him  the 
amount  of  the  commissions  which  he  paid. 

Form  qf  action — Trespaes — Amendment. 

In  such  case  it  seems  that  the  proper  form  of  action  is  trespass  and  noi 
assumpsit.    After  verdict,  the  court  will  amend  if  necessary. 

Interest — Damages — Tort, 

In  such  a  case  interest  will  be  allowed  not  as  interest  but  as  compensation 
for  the  delay,  of  which  the  rate  of  interest  affords  the  fair  legal  measure. 

Argued  May  81,  1893.  Appeal,  No.  28,  May.  T.,  1898,  by 
defendant,  from  judgment  of  C.  P.  Dauphin  Co.,  Sept.  T.,  1891, 
No.  570,  for  plaintiff,  on  case  tried  by  court  without  jury.  Be- 
fore Sterbett,  C.  J.,  Green,  Williams,  Mitchell,  Dbak 
and  Thompson,  JJ. 

Assumpsit  for  commissions  illegally  paid  to  public  officer. 

At  the  trial  before  MoPhbrsoNj  J.,  when  Robert  T.  Cook, 
managing  editor  of  "  The  Press,"  was  on  the  stand,  defendant 
made  the  following  oflfer : 

Mr.  Gilbert :  ^'  I  desire  to  show  by  this  witness  that,  contin- 
uously during  his  connection  with  this  paper,  it  has  been  in 
the  habit  of  paying  persons  who  controlled  advertising  matr 
ter,  and  of  paying  them  varying  rates  according  to  the  degree 
of  the  ad^rtising  and  quantity  of  the  matter  to  be  advertised  : 
that  in  this  respect  in  so  dealing  with  these  gentlemen  he  did  not 
depart  from  the  custom  and  the  business  practice  that  were  not 
only  by  this  paper  followed  but  are  followed  by  other  papers  of 
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similar  character  in  the  city  of  Philadelphia."  Objected  to  and 
excluded.  [4] 

Mr.  Gilbert :  **  The  defendant  proposes  to  prove  by  this  wit- 
ness that  it  has  been  the  custom  and  business  usage  of  the  de- 
fendant for  a  long  period  of  time  to  pay  commissions  to  such 
persons,  representing  citizens  of  this  state  and  other  states,  of- 
fering to  the  defendant  matter  for  insertion  in  its  advertising 
columns  ;  this  for  the  purpose  of  showing  that  the  act  of  the  de- 
fendant with  respect  to  giving  a  commission  after  payment  had 
been  made  thereof  to  Henry  GraflSn  and  to  Mr.  Bell,  was  not 
prejudicial  to  the  interests  of  the  commonwealth,  and  was  not 
exceptional  conduct  on  the  paii;  of  the  defendant,  but  was  in 
accordance  with  its  practices,  proper  uses,  and  justifiable,  and 
that  such  was  the  usage  and  practice  and  custom  of  other  pa- 
pers of  similar  character  published  in  the  city  of  Philadelphia." 
Objected  to  and  excluded.  [5] 

The  court  filed  the  following  opinion : 

"  This  case  was  submitted  to  the  court  for  trial  without  a 
jury  under  the  provisions  of  the  act  of  1874.  We  find  the  facts 
to  be  as  follows : 

"  1.  The  defendant  is  a  limited  partnership  of  this  common- 
wealth and  publishes  a  daily  and  weekly  newspaper  in  the  city 
of  Philadelphia.  It  was  engaged  in  this  business  in  the  years 
1889  and  1891,  and  Robert  T.  Cook  was  then  its  business  man- 
ager, authorized  to  act  for  it  in  receiving  adveHLsements  and 
in  making  contracts  concerning  the  rates  to  be  paid  by  adver- 
tisers. 

"  2.  The  act  of  1887,  P.  L.  60,  makes  the  following  provisions 
in  reference  to  the  publication  of  the  mercantile  appraisers' 
list  in  the  city  of  Philadelphia :  The  auditor  general  and  city 
treasurer  (who  is  also  the  county  treasurer)  are  authorized  to 
direct  that  publication  be  made  in  four  newspapers,  and  to  pay 
therefor  the  usual  rates  of  advertising  charged  by  the  said  news- 
papers to  private  customers,  but  not  exceeding  thirty  cents  a 
line  for  four  insertions.  The  publishers'  bills  are  to  be  certified 
by  tBe  appraisers  and  paid  by  the  county  treasurer ;  if  the  au- 
ditor general,  who  is  authorized  to  audit  the  accounts  for  ad- 
vertising,  also  approves  the  bills,  the  county  treasurer  receives 
credit  for  such  payment  in  the  settlement  of  his  accounts  for 
licenses  with  the  commonwealth.  The  act  contains  other  pro- 
visions not  now  important. 
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^^  This  system  imposes  the  cost  of  advertising  upon  the  state, 
and  in  practice  the  county  treasurer  does  not  pay  the  publish- 
ers* bills  until  they  have  received  the  approval  of  an  auditor 
general. 

'^  3.  Sometime  before  May,  1889,  Henry  Graffen,  who  is  now 
dead,  but  was  then  county  clerk  in  the  office  of  the  auditor 
general,  called  upon  Mr.  Cook  in  his  business  office  and  offered 
to  bring  to  the  defendant  the  advertising  of  the  list  for  that 
year  at  the  rate  of  thirty  cents  per  line  for  four  insertions,  if 
the  defendant  would  agree  to  pay  him  a  commission  of  forty 
per  cent.  Mr.  Cook  demurred  at  the  size  of  the  commission, 
but,  after  being  told  that  the  business  could  not  be  had  on  any 
other  terms,  and  that  it  would  be  taken  elsewhere  if  the  terms 
were  not  accepted,  and  after  consultation  with  the  advertising 
manager,  accepted  the  proposition.  Either  then  or  shortly  af- 
terwards the  proper  order  to  publish  was  given  to  the  defend- 
ant, and  the  list  was  published  as  required  by  law. 

^^  After  publication  had  been  made  the  defendant  rendered  its 
bill  therefor  to  the  county  ti-easurer,  the  auditor  general  ap* 
proved  the  bill  and  the  county  treasurer  drew  his  check  for  the 
full  amount  claimed  by  the  defendant.  The  bill  and  the  check 
were  taken  by  Mr.  Graffen  to  Mr.  Cook  on  May  31st,  and  the 
latter  receipted  the  bill  and  was  given  the  check.  The  bill 
and  the  check  were  both  for  $10,176.90,  being  the  full  charge 
of  thirty  cents  per  line,  but  after  receiving  the  check  Mr.  Cook 
handed  to  Mr.  Graffen  the  foii;y  per  cent  agreed  upon,  or 
$4,070.76 ;  and  thus  the  amount  actually  received  and  kept  by 
the  defendant  was  only  $6,106.14,  instead  of  the  amount  for 
which  the  bill  was  rendered.  At  Mr.  Graffen's  request  the 
payment  was  made  to  him  in  cash,  and  what  further  became  of 
the  money  the  evidence  does  not  disclose. 

^^  [In  this  ti*ansaction  Mr.  Graffen  was  the  agent  either  of  the 
auditor  general,  or  of  the  county  treasurer,  or  of  both ;  but  he 
did  not  say  to  Mr.  Cook  that  he  was  an  agent,  and  Mr.  Cook 
(who  did  not  know  that  he  was  a  clerk  in  the  auditor  general's 
office)  made  no  inquiry  as  to  who  he  was  or  whom  he  Apre- 
sented,  or  by  what  authority  he  professed  to  control  this  offi- 
cial advertising.]  [1]  In  brief,  nothing  was  said  about  these 
matters  at  either  interview,  nor  was  anything  said  about  what 
was  to  be  done  with  the  money  which  the  defendant  agreed  to 
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pay.  Mr.  Graffen  simply  gave  his  name  at  the  first  interview 
without  offering  to  explain  his  connection  with  the  business, 
and  Mr.  Cook  did  not  ask  for  further  information. 

"4.  In  the  early  part  of  the  year  1891,  Frank  F.  Bell  called 
upon  Mr.  Cook  in  his  business  office  and  offered  to  bring  to  the 
defendant  the  advertising  of  the  list  for  that  year  at  the  rate  of 
thirty  eents  per  line  for  four  insertions,  if  the  defendant  would 
agree  to  pay  him  a  commission  of  forty  per  cent.  Mr.  Cook 
accepted  the  proposition,  and  Mr.  Bell  at  once  handed  to  him 
the  proper  order  to  make  the  publication.  This  order  drawn 
in  favor  of  the  defendant  was  in  Mr.  Bell's  possession  when  the 
interview  began  (although  Mr.  Cook  did  not  know  that  fact), 
but  it  was  not  to  be  delivered  to  the  defendant  unless  the 
agreement  to  pay  the  commission  of  forty  per  cent  was  first 
made. 

"  The  list  was  duly  published  and  some  days  afterward  the 
defendant  rendered  its  bill  therefor  to  the  county  treasurer,  the 
auditor  general  approved  the  bill  and  the  county  treasurer 
drew  his  check  for  the  full  amount  claimed  by  the  defendant. 
The  bill  and  the  check  were  taken  by  Mr.  Bell  to  Mr.  Cook  on 
April  15th,  and  the  latter  receipted  the  bill  and  was  given  the 
check.  The  bill  and  the  check  were  both  for  $11,664,  being 
the  full  charge  of  thirty  cents  per  line,  but  after  receiving  the 
check  Mr.  Cook  handed  to  Mr.  Bell  the  forty  per  cent  agreed 
upon,  or  $4,665.60 ;  and  thus  the  amount  actually  received 
and  kept  by  the  defendant  was  only  $6,998.40,  instead  of  the 
amount  for  which  the  bill  was  rendered.  [The  payment  was 
made  to  Mr.  Bell  in  cash,  and  he  afterwards  handed  the  entire 
amount  to  the  county  treasurer.]  [2] 

"  [In  this  transaction  Mr.  Bell  was  the  agent  of  the  county 
treasurer,  but  he  did  not  say  to  Mr.  Cook  that  he  was  an  agent, 
and  Mr.  Cook  made  no  inquiry  as  to  who  he  was  or  whom  he 
represented  or  by  what  authority  he  professed  to  control  this 
official  advertising.]  [8]  Nothing  was  said  about  these  matters 
at  either  interview,  nor  was  anything  said  about  what  was  to  be 
done  with  the  money  which  the  defendant  agreed  to  pay.  Mr. 
Bell  simply  gave  his  name  at  the  first  interview  without  offer- 
ing to  explain  his  connection  with  the  business,  and  Mr.  Cook 
did  not  ask  for  fui-ther  information. 

^  5.  The  commonwealth  did  not  know  that  these  commissions 
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had  been  paid  by  the  defendant  until  after  May  21, 1891.  No 
demand  for  repayment  or  for  compensation  was  made  upon  the 
defendant  befoi*e  the  bringing  of  this  suit  on  1891. 

"  CONCLUSIONS  OP  LAW. 

^^  It  cannot  be  doubted  that,  if  the  commonwealth  was  suing 
such  of  its  officers  or  agents  as  may  have  received  or  shared 
the  commissions  paid  by  the  defendant,  it  would  be  entitled  to 
recover.  The  duty,  of  the  commonwealth's  officers  was  to  ob- 
tain this  advertising  at  the  lowest  price,  not  exceeding  the 
usual  rates  charged  to  private  customers,  and  in  no  event  ex- 
ceeding thirty  cents  per  line  for  four  insertions.  Instead  of 
making  an  honest  effort,  however,  or  indeed,  so  far  as  appears, 
any  effort  at  all  to  discover  what  was  the  lowest  price  for  which 
the  work  could  be  done,  they  or  some  of  them  agreed  to  pay 
the  maximum  price  fixed  by  the  act,  although  by  the  very  agree- 
ment itself  they  were  informed  that  the  work  could  be  done 
for  at  least  forty  per  cent  less.  This  of  itself  was  a  gross  viola- 
tion of  duty  which  would  support  an  action  in  tort  for  damages ; 
and  if  we  add  to  this  the  fact  that  they,  or  some  of  them,  put 
into  their  own  pockets  the  money  which  they  could  have  saved 
for  the  state  and  which  was  in  their  power  and  possession  as 
actual  cash,  it  is  not  easy  to  speak  accurately  of  their  conduct 
without  calling  it  embezzlement ;  and  at  all  events  it  is  certain 
that  they  could  not  have  retained  this  money  as  ag^ainst  the 
commonwealth  suing  in  assumpsit  to  recover. 

*'*'  It  is  also  beyond  controversy  that  if  the  defendant  had 
known,  when  the  contracts  for  commissions  were  made,  that 
Mr.  Graffen  and  Mr.  Bell  were  agents  of  public  officers  and 
that  the  commissions  were  to  go  into  the  private  pockets  of  their 
principals,  the  defendant  would  be  as  fully  liable  as  the  officers 
themselves ;  and  its  liability  would  be  pi*operly  put  upon  the 
ground  that  it  had  been  assisting  in  the  violation  of  a  public 
duty  whereby  the  commonwealth  was  injured,  and  in  the  unlaw- 
ful conversion  of  public  money  to  private  use.  But  Mr.  Cook 
denies  that  he  had  any  knowledge  of  the  kind  just  described, 
and  we  do  not  dispute  the  accuracy  of  the  denial.  We  accept 
the  view  that,  in  haste  and  without  sufficient  reflection,  he 
dealt  with  these  offers  as  if  they  had  been  the  ordinary  offers 
of  private  business,  and  that  he  did  not  draw  the  inferences 
which  lie  so  near  the  surface  of  these  interviews  that  a  very 


Digitized  by  VjOOQlC 


COM.  V.  PRESS  CO.,  LIMITED,  AppeUant.  521 

1898.]  Opinion  of  Court  below. 

brief  consideration  would  surely  have  brought  them  to  his  con- 
scious notice.  Nevertheless  we  believe  the  defendant  to  be 
liable,  and  we  will  briefly  give  our  reasons  : 

"  It  is  of  course  true  that  the  agents  did  not  mention  their 
principals ;  Mr.  Bell  testified  '  I  took  particular  care  not  to/ 
and  we  do  not  doubt  that  Mr.  Graff  en  was  equally  discreet. 
[But  the  very  nature  of  their  declared  business  was  such  that 
they  were  either  representing  the  public  oflBcers  in  whose  power 
alone  it  lay  to  award  this  advertising,  or  were  officious  meddlers 
with  whom  it  was  not  worth  while  to  deal.]  [6]  .As  a  citizen 
Mr.  Cook  is  presumed  to  have  known  the  provision  of  law 
under  which  only  two  persons,  the  auditor  general  and  city 
treasurer,  could  select  the  newspapers  in  which  this  advertising 
was  to  be  done ;  but,  without  laying  stress  upon  the  presump- 
tion, it  is  quite  clear  and  reasonable  that  as  a  capable  and  in- 
telligent man  he  must  have  seen  at  once  that  the  proposition 
had  to  do,  not  with  a  private  but  with  a  public  matter.  The 
publication  was  manifestly  official  and  could  not  possibly  be 
mistaken  for  an  item  of  private  business.  So  much  we  may 
confidently  affirm,  and  if  Mr.  Cook  had  gone  on  to  think  fur- 
ther about  the  proposition  we  have  as  little  doubt  that  he  would 
have  taken  the  mental  steps  which  must  now  appear  so  obvious. 
[Being  an  official  publication,  no  private  individual  would  have 
any  occasion  to  publish  the  list,  and  no  one  but  the  proper 
public  officer  would  be  at  all  likely  to  have  any  business  with 
the  rates  to  be  charged  for  such  publication.]  [7]  Moreover, 
this  was  clearly  not  a  simple  preliminary  inquiry  about  rates ; 
it  was  a  distinct  offer  to  sell  for  a  specified  price  the  order  to 
do  this  advertising,  and  presumably,  therefore,  must  come  from 
the  person  who  alone  was  able  to  sell,  namely,  the  proper  public 
officer.  If  after  this  the  character  of  the  agent  still  remained 
doubtful,  all  doubt  would  naturally  disappear  when  he  pro- 
duced the  very  order  which  he  was  offering  to  sell,  or  when 
that  order  came  shortly  afterwards  to  the  defendant's  hand. 
[The  inevitable  conclusion  from  all  these  facts  would  be,  that 
both  Graffen  and  Bell  were  acting  not  for  themselves  but  for 
some  public  officer  in  control  of  this  matter ;  and  the  fact  that 
Mr.  Cook  did  not  draw  this  conclusion  is  only  to  be  explained 
if  (as  appears  to  be  the  case)  he  did  not  think  about  the  inter- 
views at  all.     Under  the  circumstances  this  was  culpable  neg- 
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ligence.  Mr.  Cook  was  certainly  put  upon  inquiry  by  the 
significant  facts  we  have  detailed,  and  upon  familiar  principles 
must  be  held  to  have  known  what  inquiry  would  have  dis- 
closed.] [8] 

^^  So,  also,  with  regard  to  the  destination  of  tliese  commis- 
sions. 

"  [If  Mr.  Cook  had  properly  considered,  he  could  not  have 
failed  to  see  that  some  unlawful  purpose  must  be  in  contem- 
plation.] [9]  The  state  was  paying  W0,00©  for  work  which 
only  costfC^OO,  and  the  excess  of  |4,000  which  was  about  to 
be  delivered  to  the  officers  of  the  state  or  to  their  agents  made 
no  appearance  upon  the  written  evidence  of  the  transaction. 
This  delivery  also  of  the  mone}*^  was  as  secret  as  the  nature  of 
the  case  would  admit,  and  showed  a  desire  to  leave  as  few 
traces  as  possible.  Putting  all  the  facts  togetiier,  no  other  ob- 
ject than  unlawful  private  gain  can  be  conceived,  and  this  ob- 
ject would  certainly  have  beeh  seen  then  if  the  matter  had 
received  proper  attention. 

^^  The  truth  is,  the  facts  are  so  plain  as  to  make  discussion 
difficult  It  would  bo  the  ordinary  case  of  a  public  officer 
agreeing  to  award  a  contract  on  condition  of  being  paid  a 
share  of  the  profits — or,  in  other  words,  the  ordinary  case  of  a 
bribe  gfiven  and  taken — if  it  were  not  for  the  fact  that  Mr. 
Cook  seems  to  have  thought  so  little  about  the  transaction  as 
not  to  be  aware  that  he  was  actually  doing  what  we  do  not 
doubt  he  has  since  been  shocked  to  recognize  as  bribing,  lack- 
ing only  the  intention  to  bribe.  [But  the  fact  of  his  ignorance 
does  not  relieve  the  defendant  of  liability,  if  under  the  circum- 
stances he  ought  to  have  known.  In  our  opinion  he  was  put 
upon  notice ;  he  ought  to  have  inquired  and  is  therefore  legally 
chargeable  with  the  knowledge  he  would  thus  have  gain- 
ed.] [10] 

"  The  general  principle,  that  a  public  officer  may  not  make  a 
private  profit  out  of  his  public  duty,  needs  no  authority,  and 
while  I  am  not  able  to  cite  any  case  in  which  an  action  of  as- 
sumpsit was  brought  by  the  state  to  recover  from  the  officer 
the  profit  thus  made,  I  do  not  doubt  that  the  well-settled  rule 
which  allows  a  private  principal  to  recover  from  a  corrupt  pri- 
vate agent,  either  in  assumpsit  or  in  tort,  applies  also  to  a  public 
principal  and  a  public  agent.     Whether,  or  not,  recovery  may 
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be  had  £rom  the  corrapt  or  negligent  participant  in  the  wrong 
does  not  aj^ear  to  have  been  decided  in  America ;  but  the 
right  to  recover  is  supported  by  a  recent  decision  in  England 
(Mayor  of  Salford  v.  Lever,  25  Q.  B.  Div.  868),  and  seems  to 
rest  safely  upon  considerations  of  sound  public  policy.  Courts 
ought  to  amplify  their  remedies  so  as  to  reach  every  possible 
variety  of  wrongdoing,  either  willful  or  negligent,  and  so  as  to 
enforce  every  degree  of  legal  and  public  duty. 

"  One  word  with  regard  to  the  form  of  this  action.  The  sum- 
mons is  in  assumpsit,  but  the  statement  would  probably  serve 
as  well  if  the  action  had  been  in  tort.  No  objection  was  made 
to  the  action  or  to  the  statement,  and  we  refer  to  the  record 
only  because  the  measure  of  damages  requires  us  to  notice  it. 
The  case  was  tiied  upon  its  merits,  and  if  it  is  desired  that  the 
record  be  amended  so  as  to  conform  to  this  decision,  the  proper 
order  will  be  made.  In  our  opinion,  the  facts  proved  make 
ti^espass  and  not  assumpsit  the  proper  form  of  action.  The 
defendant  does  not  have  in  its  possession  any  money  belonging 
to  the  commonwealth ;  it  did  have  such  money  in  its  hands 
for  a  moment,  but  only  for  a  moment,  and  we  think  the  «true 
<2ause  of  action  is  that  which  is  stated  above,  namely:  such 
negligent  conduct  as  must  be  held  to  be  the  legal  equivalent  of 
guilty  conduct,  although  as  we  have  already  found  there  was 
no  guilty  conduct  in  fact. 

^^  Treating  the  action  then  as  in  tort,  the  defendant  must 
make  good  the  harm  which  its  negligence  helped  to  do ;  and  this 
is  measured  by  the  amount  of  money  of  which  the  common- 
wealth was  wrongfully  deprived,  with  interest,  as  a  pai*t  of  the 
damages.  We  do  not  allow  interest  as  such,  but  we  think  the 
facts  require  an  allowance  to  be  made  in  view  of  the  lapse  of 
time  since  the  harm  was  done.  The  commonwealth  is  entitled 
to  be  made  whole  as  of  the  time  when  it  was  deprived  of  its 
property,  and  this  brings  the  case  within  Richards  v.  Gas  Co., 
180  Pa.  40,  and  permits  us  to  allow  not  interest  as  such  or  as  a 
matter  of  right,  but  *  compensation  for  the  delay,  of  which  the 
rate  of  interest  affords  the  fair  legal  measure.' 

^^  [We,  therefore,  conclude  that  the  commonwealth  is  entitled 
to  recover ;  and  we  assess  the  damages  at  $10,220.88,  in  which 
interest  9986.26  is  included  upon  $4,070.76  from  May  81, 1889, 
to  April  1,  1898,  and  upon  $4,665.60  from  April  15,  1891,  to 
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April  1,  1898,  $548.21;  adding  also  $511  as  commissions  to 
the  attorney  general,  thus  making  a  total  of  $10,781.83 ;  for 
which  we  direct  judgment  to  be  entered  if  exceptions  are  not 
filed  according  to  law.]  "  [11] 

Exceptions  (1-11),  specifying  the  findings  in  brackets  and 
the  rulings  on  evidence,  were  overruled  and  judgment  entered. 
Defendant  appealed. 

ErrorB  assigned  were  dismissal  of  exceptions,  quoting  them. 

Lyman  2>.  CHlbert^  John  H.  Weiss  and  James  H,  Shakespeare^ 
with  him,  for  appellant.— The  act  of  April  20, 1887,  P.  L.  60, 
authorized  the  publication  at  the  usual  rates  charged  to  private 
parties  not  exceeding  thirty  cents  a  line.  The  selection  of  de- 
fendant  was  therefore  authorized. 

Under  the  testimony  defendant  had  a  right  to  regard  Bell 
and  Graffen  as  advertising  agents,  and  to  compensate  them  for 
their  services. 

The  cases  cited  by  plaintiff  held  contracts  void  as  against 
public  policy.  But  the  legality  of  the  employment  of  an  agent 
to  make  sale  to  the  government  of  property  owned  by  his  prin- 
cipal, and  his  right  to  recover  as  compensation  a  certain  portion 
of  the  proceeds  of  the  sale,  is  well  settled :  Lyon  v.  MitcbelU 
86  N.  Y.  285;  Southard  v.  Boyd,  51  N.  Y.  177;  Cummins  v. 
Bankalow,  4  Keys,  514 ;  Rowland  v.  Coffin,  47  Barb.  668. 

W.  U,  Hensely  attorney  general,  James  A,  Stranahan^  deputy 
attorney  general,  John  B.  Bead  and  Furman  Sheppard  with 
him,  for  appellee. — An  employer  is  entitled  to  recover  what- 
ever has  been  gained  in  fraud  of  him  by  his  agent:  7  Law 
Quarterly  Rev.  462 ;  Mayor  v.  Lever,  25  Q.  B.  Div.  868 ;  Pol- 
lock on  Contracts,  887-9 ;  Osborne  v.  Williams,  18  Ves.  Jr. 
882 ;  CUppinger  v.  Hepbaugh,  4  W.  &  S.  815 ;  Mills  v.  Mills, 
1  Hand,  546. 

An  agreement  to  influence  an  officer  of  the  state  to  act  par- 
tially or  corruptly  is  void :  Lucas  v.  Allen,  80  Ky.  681 ;  Wo- 
mack  V.  Lorain,  8  Cent.  L.  J.  882 ;  O'Hara  v.  Carpenter,  28 
Mich.  410 ;  Caton  v.  Stewart,  76  N.  C.  857 ;  8  A.  &.  E.  Enc. 
L.  877  ;  Ashburner  v.  Parrish,  81  Pa.  52 ;  Thomas  v.  Caulkett, 
57  Mich.  892;  Marshall  v.  B.  &  O.  R.  R.,  16  How.  884;  Tool 
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Co.  V.  Norris,  2  Wall.  46 ;  Filson's  Trustees  v.  Himes,  5  Pa. 
462;  Martin  v.  Wade,  87  Cal.  168;  Hunter  v.  Nolf,  71  Pa. 
282;  Cook  v.  Shipman,  61  111.  316;  Bowman  v.  CoflEroth,  59 
Pa.  19 ;  Hatzfield  v.  Gulden,  7  Watts,  152 ;  Fuller  v.  Dame, 
18  Pick.  472 ;  Workman  v.  CampbeU,  46  Mo.  805 ;  Usher  v. 
McBratney,  8  Dill.  C.  C.  R.  388 ;  Atcheson  v.  Mallon,  43  N. 
Y.  147;  Richardson  v.  Crandall,  48  N.  Y.  362;  Satterlee  v. 
Jones,  8  Duer,  102 ;  Callagan  v.  Hallett  &  Brown,  1  Caine 
Tenn.  Rep.  105  ;  Waldron  v.  Evans,  1  Dakota,  11 ;  Greenhood 
on  Public  Policy,  864 ;  Winpenny  v.  French,  18  Ohio  St.  469 ; 
Clarke  v.  Shee,  Cowp.  197 ;  Tracy  v.  Talmage,  4  Kernan,  200 ; 
Lancaster  Co.  v.  Fulton,  128  Pa.  48. 

Bell  and  Graffen  were  agents  of  the  officials.  Moneys  ob- 
tained by  them  would  be  for  the  use  of  their  principal.  On 
the  question  of  right  to  recover  against  defendant  in  this  action 
the  opinion  of  the  court  below  is  a  landmark  in  our  jurispru- 
dence. Mayor  v.  Lever,  25  Q.  B.  Div.  868,  was  properly  held 
to  rule  this  case. 

Pbe  Cubiam,  July  19, 1898  •• 

By  agreement  of  parties  this  case  was  submitted  to  the  court 
for  trial  without  a  jury,  under  provisions  of  the  act  of  1874. 
The  facts  found  by  the  learned  judge  are  embodied  in  the  first 
five  paragraphs  of  his  opinion.  These  findings  are  followed  by 
the  several  conclusions  of  law  drawn  therefrom,  all  of  which  are 
clearly  and  concisely  stated  in  their  order.  Several  exceptions, 
— some  to  conclusions  of  law  and  others  to  findings  of  fact, — 
were  filed  and  afterwards  overruled  by  the  court,  and  thereupon 
judgment  was  entered  against  the  defendant  company.  The 
first  to  third  specifications  of  error  are  to  findings  of  fact  there- 
in recited,  the  fourth  and  fifth  are  to  the  rejection  of  proposed 
testimony,  the  sixth  to  tenth  are  to  conclusions  of  law  recited 
therein,  respectively,  and  the  remaining  two  are  to  the  judg- 
ment generally. 

A  careful  examination  of  the  record,  with  special  reference 
to  the  several  assigpiments  of  error  aforesaid,  has  satisfied  the 
majority  that  there  is  no  substantial  error  in  the  findings  of 
fact,  rejection  of  testimony,  or  in  the  conclusions  of  law  drawn 
from  the  facts,  and  that  the  questions  involved  in  the  several 
specifications  of  error  were  so  fully  considered  and  so  satisfac- 
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torily  disposed  of  b}'^  the  learned  trial  judge  that  further  discus- 
sion of  any  of  them  is  not  necessary.     They  therefore  adopt  his 
clear  and  comprehensive  opinion  sent  up  with  the  record,  and^ 
for  reasons  therein  given,  affirm  the  judgment. 
Judgment  affirmed. 


156  ^1  Harrisburg  v.  Baptist,  Appellant. 

156    526  Municipal  claim— Petition — Estoppel. 

4i8(?203  ^  landowner  who  petitions  the  councils  of  a  municipality  to  pave  a  stre^ 

upon  which  his  land  abuts,  is  subsequently  estopped  to  deny  the  power  of 

councils  to  do  the  paving. 

Affidavit  ctf  d^ence — Insufficient  averment — Original  paving. 

An  affidavit  of  defence  to  a  claim  for  paving  is  insufficient  which  merely 
avers  that  the  paving  referred  to  in  the  claim  **  was  not  an  original  pav- 
ing/^ without  stating  when  or  with  what  material  the  street  was  originaUy 
paved. 

Fraud — Misrepresentations  as  to  character  qf  pavement. 
An  affidavit  of  defence  to  a  claim  for  paving  which  avers  fraud  and  mis- 
representations as  to  the  kind  of  pavement  which  was  to  be  laid,  must  also 
state  by  whom  the  misrepresentations  were  made  or  the  fraud  was  com- 
mitted, or  what  connection  the  city's  officers  or  agents  or  the  contractor 
had  therewith. 

Municipal  claim — Protest — Paving. 

After  a  petition  has  been  presented  to  councils  to  pave  a  street  with 
asphalt  and  councils  have  adopted  a  particular  method  of  laying  the  pave- 
ment, a  protest  by  the  petitioners  against  the  method  adopted  by  councils 
is  unavailing  as  a  defence  to  the  claim  for  paving. 

Affidavit  qf  d^ence — B^ectwe  pavement. 

An  affidavit  of  defence  to  a  paving  claim,  alleging  that  the  pavement  is 
defective,  must  show  (1)  in  what  the  inferiority  consists,  and  (2)  that  the 
pavement  immediately  in  front  of  defendant's  premises  is  defective. 

Argued  May  31,  1893.  Appeal,  No.  26,  May  T.,  1898,  by 
defendant,  Peter  Baptist,  from  order  of  C.  P.  Dauphin  Co., 
Sept.  T.,  1892,  No.  471,  making  absolute  rule  for  judgment 
for  want  of  a  sufficient  affidavit  of  defence.  Before  Stbb- 
KBTT,  C.  J.,  Grben,  Williams,  McCollum,  Mitchell, 
Dean  and  Thompson,  J  J. 

Rule  for  judgment  for  want  of  sufficient  affidavit  of  defence 
in  scire  facias  sur  municipal  claim. 
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Defendant  in  his  a£5davit  of  defence  averred  that : 

^^  The  paving  referred  to  in  the  claim  filed,  was  not  an  origi- 
nal paving  of  Walnut  street,  and  the  defendant  is  credibly  in- 
formed, verily  believes  and  expects  to  be  able  to  prove  on  the 
trial  that  the  petition  for  the  paving  showed  a  majority  for  an 
asphaltum  block  pavement,  which  is  usually  laid  and  was  ex- 
pected by  the  petitioners  to  be  laid,  including  the  defendant, 
and  at  the  signing  it  was  represented  that  it  would  be  laid,  upon 
a  foundation  of  sand  on  the  old  pavement,  making  the  pave- 
ment considerably  cheaper  than  a  sheet  asphaltum  pavement ; 
but  that  the  pavement  laid  is  of  asphaltum  blocks  laid  upon  an 
expensive  base  of  hydraulic  cement  concrete,  made  more  ex- 
pensive by  80  cents  per  square  yard  than  sheet  asphaltum,  and 
was  made  so  much  higher  in  price  than  that  petitioned  for  by 
the  defendant  and  the  majority  of  signers  to  said  petition  as  to 
be  a  fraud  upon  the  petitioners,  and  to  invalidate  any  claim  the 
city  or  the  contractor  might  otherwise  have  had  for  the  paving, 
the  old  and  solid  Macadam  pavement  on  the  street  even  being 
taken  from  the  street  and  concrete  being  put  in  its  place  instead 
of  being  covered  with  sand  and  the  asphaltum  blocks  laid  up- 
on it. 

*^  And  before  the  councils  of  said  city  of  Harrisburg  had  ap- 
proved of  the  contract  for  said  paving,  a  remonstrance,  signed 
by  defendant  and  others  who  had  signed  said  petition,  was  pre- 
sented to  the  select  council  of  said  city,  protesting  against  the 
laying  of  said  asphaltum  block  pavement  upon  a  concrete  base, 
and  giving  notice  that  such  signers  would  resist  payment  of 
the  cost  of  such  pavement  so  laid,  the  said  remonstrance  or  pro- 
test being  presented  Aug.  11, 1890,  and  the  paving  contract 
approved  by  select  counsel  Aug.  25,  1890,  and  by  common 
counsel  Sept.  8, 1890. 

'*  The  pavement  laid  was  not  of  the  kind  and  materials  called 
for  by  the  specifications,  contract  and  ordinance,  in  that  the 
'  blocks '  wei-e  to  be  ^  of  the  best  of  their  kind  in  the  market 
and  made  of  first^slass  materials  in  the  best  manner,'  but  the 
contractor  laid  the  pavement  of  asphaltum  blocks,  such  as  are 
termed  ^  thirds,*  far  inferior  to  the  best  of  asphaltum  blocks, 
as  the  defendant  is  credibly  informed,  verily  believes,  and 
expects  to  be  able  to  prove  on  the  trial ;  but  the  difference  in 
price  between  the  pavement  laid  of  thirds  and  of  first-class  as- 
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phaltum  blocks,  the  aflSant  has  not  been  advised  of,  although 
considerable,  but  expects  to  be  able  to  show  on  the  trial  such 
difference. 

"  And  the  defendant  submits,  that  the  city  of  Hanisburg  did 
not  in  good  faith  enter  into  the  contract  of  paving  in  pursuance 
of  the  petition ;  that  the  defendant  had  remonstrated  against 
such  pavement  as  was  called  for  by  the  specifications  for  bids 
before  the  councils  had  approved  of  the  contract ;  and  the  con- 
tractor did  not  comply  with  his  contract." 

Opinion  of  court  below  was  as  follows,  by  McPhbrson,  J. : 

'^  If  this  affidavit  is  intended  to  raise  a  question  similar  to  that 
which  was  decided  in  Harrisburg  v.  Segelbaum,  161  Pa.  172,  it 
is  much  too  meagre.  Upon  this  point  no  facts  at  all  are  aver- 
red ;  we  do  not  know  when  or  with  what  material  the  street 
was  originally  paved,  or  by  whom  the  cost  was  borne.  Noth- 
ing is  stated  except  that  *•  the  paving  referred  to  in  the  claim 
filed,  was  not  an  original  paving  of  Walnut  street ;  *  and  this  is 
merely  the  defendant's  opinion,  the  correctness  of  which  (as  he 
gives  no  facts)  we  are  not  able  to  review.  Moreover,  even 
if  this  averment  was  sufficient,  the  defendant  is  not  at  liberty 
to  raise  the  question.-  He  petitioned  councils  to  do  this  paving 
and  to  assess  the  cost  against  abutting  owners  according  to  the 
foot-front  rule,  and  he  is  therefore  estopped  from  denying  that 
councils  had  the  power  which  he  induced  them  to  exercise : 
Bidwell  V.  Pittsburgh,  85  Pa.  412,  McKnight  v.  Pittsburgh,  91 
Pa.  273 ;  Dewhurst  v.  Allegheny^  95  Pa.  437 ;  Person's  Ap., 
96  Pa.  140 ;  Pepper  v.  PhUadelphia,  114  Pa.  97- 

^^  The  second  branch  of  the  defence  is  misrepresentation  and 
fraud,  but  the  averments  on  this  subject  are  not  sufficiently  full 
and  distinct.  We  are  not  informed  by  whom  the  misrepresenta- 
tions were  made  or  the  fraud  was  committed,  or  what  oonnection 
the  city's  officers  or  agents  or  the  contractor  had  therewith. 
The  affidavit  avers  that  when  the  petition  was  signed  the  de- 
fendant *  expected '  that  the  asphalt  blocks  would  be  laid  upon 
a  foundation  of  sand  on  the  pavement,  but  it  does  not  give  the 
reason  for  this  expectation.  If  the  reason  is  to  be  inferred  from 
the  further  averment  that  ^  it  was  represented  *  that  the  blocks 
would  be  thus  laid,  we  do  not  find  this  to  be  of  much  help,  for 
we  are  not  advised  by  whom  or  to  whom  these  representations 
were  made.     It  is  then  averred  that,  while  the  pavement,  if  laid 
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upon  sand,  would  have  been  cheaper  than  sheet  asphalt,  it  was 
in  fact  laid  upon  an  expensive  base  of  hydraulic  cement  concrete, 
'  made  more  expensive  by  30  cents  per  square  yard  than  sheet 
asphaltum,  and  was  made  so  much  higher  in  price  than  that 
petitioned  for  by  the  defendant  and  the  majority  of  the  signers 
to  said  petition  as  to  be  a  fraud  upon  the  petitioners^'  etc.  If 
the  defendant  had  also  told  us  who  committed  these  alleged 
fraudulent  acts,  it  would  have  been  much  to  the  point,  but  he 
did  not  see  proper  to  do  so.  These  are  examples  of  the  vague 
and  general  language  of  the  affidavit,  and  may  sufficiently  show 
that  the  allegations  of  fraud  are  fatally  lacking  in  precision. 

^^  The  third  ground  of  defence  is  a  written  protest,  of  which 
the  following  is  a  brief  account.  The  petitioners  asked  coun- 
cils to  pave  the  street  with  ^asphalt  block,'  leaving  details  to 
the  discretion  of  the  municipal  authorities.  There  seems  to  be 
several  methods  of  laying  asphalt  block,  and  councils  adopted 
the  one  which  requires  a  base  of  hydraulic  cement.  Upon  learn- 
ing this  fact  and  before  councils  had  finally  ratified  the  contract 
(although  it  had  already  been  awarded  by  the  highway  com- 
missioners), the  defendant  and  certain  other  petitioners  signed 
and  presented  to  select  council  a  paper  in  which  they  declared : 
(We)  '  do  respectfully  protest  against  placing  the  blocks  on  a 
concrete  base.  When  we  signed  the  petition  to  your  honorable 
bodies  asking  that  the  street  be  paved  with  blocks,  we  did  not 
know  that  such  a  base  was  necessary,  and  do  not  now  believe 
the  same  to  be  necessary.  If  the  pavement  is  laid  upon  a  con- 
crete base  we  pledge  ourselves  to  resist  the  payment  thereof.' 

"  In  our  opinion  this  protest  is  of  no  particular  importance. 
The  signers  still  desire  to  have  the  pavement ;  they  make  no 
effoi-t  to  withdraw  their  names  from  the  original  petition ;  they 
merely  declare  that  on  this  question  of  method  they  do  not 
agree  with  the  city,  and  that  they  will  resist  payment  if  their 
view  is  not  followed.  This,  however,  laid  no  obligation  upon 
the  city.  The  petition  had  already  given  to  councils  juiisdic- 
tion  to  lay  an  '  asphalt  block '  pavement,  and  this  necessarily 
included  the  power  to  choose  the  method  of  putting  it  down, 
even  if  the  method  chosen  was  not  the  usual  one.  This  juiis- 
diction  and  power  the  protest  does  not  even  attempt  to  avoid, 
and  it  seems  clear  therefore  that,  as  the  good  faith  of  the  councils 
has  not  been  successfully  questioned,  their  choice  of  methods 
Vol.  clvi— 34 
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was  a  lawful  exercise  of  discretion,  and  binds  the  defendant  in 
spite  of  bis  protest.  Tbese  details  must  necessarily  be  left  to 
the  municipal  authorities. 

"  This  leaves  for  consideration  the  fourth  ground  of  defence, 
namely :  Defective  workmanship.  It  is  averred  that  the  blocks 
were  to  be  of  the  best  kind  in  the  market,  made  of 'first-class 
material,  in  the  best  planner ;  whereas  the  contractor  laid  the 
pavements  of  blocks,  ^  such  as  are  termed  thirds,  far  inferior  to 
*  the  best  of  asphaltum  block,'  and  at  a  difference  in  price  of 
which  ^  the  a£5ant  has  not  been  advised,  although  considerable.' 
If  the  affiant  knows  that  the  difference  is  considerable,  one  would 
suppose  that  he  would  state  it  approximately  at  least ;  but  pass- 
ing this  point,  there  are  two  other  objections  to  this  defence: 
First,  it  does  not  inform  us  in  what  the  inferiority  of  quality 
consists,  but  simply  gives  us  the  defendant's  opinion  without 
the  facts  upon  which  it  is  founded.  And  second,  it  does  not 
aver  that  the  pavement  in  front  of  the  defendant's  property,  for 
which  alone  he  is  called  upon  to  pay,  is  in  any  respect  defective 
or  unsatisfactory.  This  was  held  to  be  important  at  least,  if 
not  essential,  in  Erie  City  v.  Butler,  120  Pa.  374,  where  a  far 
sti'onger  and  fuller  affidavit  than  this  was  held  insufficient; 
and  in  Pittsburgh  v.  MacConnell,  180  Pa.  463. 

"  We  direct  judgment  to  be  entered  in  favor  of  the  plaintiff 
for  want  of  a  sufficient  affidavit  of  defence,  the  amount  to  be 
liquidated  by  the  prothonotary." 

Judgment  accordingly.     Defendant  appealed. 

Error  assigned  was  above  order. 

Levi  B.  Alricks^  for  appellant,  cited :  Boyer  v.  Reading,  161 
Pa.  186  ;  Phila.  v.  Baker,  140  Pa.  13 ;  Allegheny  v.  McCaffrey, 
131  Pa.  142;  Martinez  v.  Earnshaw,  148  Pa.  486;  Kneedler 
V.  Norristown,  100  Pa.  878 ;  1  Dill.  Mun.  Corp.  §  319 ;  2  lb. 
§  811 ;  Pittsburgh  v.  Walter,  69  Pa.  366  ;  Fell  v.  Phila.,  81  Pa. 
68;  Western  Pa.  R.  R.  v.  Allegheny,  92  Pa.  103;  Harper's 
Ap.,  109  Pa.  16  ;  Olds  v.  Erie  City,  79  Pa.  384 ;  Erie  v.  Brady, 
127  Pa.  169 ;  Act  of  May  1,  1876,  P.  L.  94 ;  School  Directors 
V.  Carlisle  Bank,  8  Watts,  291 ;  Michener  v.  Phila.,  118  Pa. 
640  ;  Act  of  May  28,  1889,  P.  L.  288  ;  Dexter  v.  Lathrop,  186 
Pa.  679 ;  Erie  City  v.  Butler,  120  Pa.  888 ;  Pittsburgh  v.  Mac- 
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CoDnell,  130  Pa.  468 ;  Erie  City  v.  Y.  M.  C.  Association,  161 
Pa.  169. 

Wm.  H.  Middleton^  city  solicitor,  and  LouU  TF.  HcM^  for  ap- 
pellee, not  heard,  cited :  Phila.  v.  Baker,  140  Pa.  11 ;  Bidwell 
V.  Pittsburgh,  86  Pa.  412 ;  McKnight  v.  Pittsburgh,  91  Pa. 
278 ;  Dewhurst  v.  Allegheny,  96  Pa.  487  ;  Person's  Ap.,  96  Pa. 
140 ;  Pepper  v.  Phila.,  114  Pa.  97 ;  Erie  City  v.  Butler,  120 
Pa.  874 ;  Pittsburgh  v.  MacConnell,  180  Pa.  468. 

Pbb  Cxtbiam,  July  19, 1898 : 

An  examination  of  this  record  has  satisfied  us  that  the  affida- 
vit of  defence  ^is  insufficient  to  carry  the  case  to  the  jury  on 
either  of  the  points  suggested  therein,  and  hence  there  was  no 
error  in  entering  judgment  against  the  defendant  for  the  amount 
of  plaintiffs  claim. 

The  defects  in  the  amended  affidavit  of  defence  are  so  clear- 
ly and  forcibly  pointed  out  by  the  learned  judge  of  the  com- 
mon pleas  that  we  deem  it  unnecessary  to  do  more  than  affirm 
the  judgment  on  his  opinion. 

Judgment  affirmed. 


Commonwealth  t).  Order  of  Vesta.    Kennedy's  Appeals.      \m  gil 

BeeeiterB — Appointment — (^ao  roarranto. 

A  receiver  is  not  a  common  law  officer,  and  no  authority  exists  for  his 
appointment  in  quo  warranto  proceedings,  unless  it  can  be  found  in  ex- 
press statutory  provision. 

Corporatiom — Ditaolution — Beceivera — Supreme  Court — Original  Juri^ 
diction— Constitution,  Act  qf  April  4,  1872. 

Under  the  act  of  April  4, 1872,  P.  L.  46,  relating  to  dissolution  of  cor- 
porations, the  regular  and  ordinary  course  of  administration  of  the  assets 
is  by  the  officers  of  the  corporation  as  trustees,  and  the  power  to  supersede 
this  mode  by  the  special  appointment  of  a  receiver  is  in  the  Supreme 
Court,  without  regard  to  the  court  which  rendered  the  judgment  of  ouster. 

Not  determined  whether  this  power  is  an  exercise  of  original  jurisdic- 
tion which  was  taken  away  by  the  constitution  of  1874. 

Jurisdiction — Common  pleas— Beeeiver, 

A  court  of  common  pleas  has  no  jurisdiction  under  the  act  of  1872  to 
appoint  a  receiver  of  a  corporation,  where  none  of  the  property  of  the 
corporation  is  in  the  county,  where  none  of  the  officers  are  resident  or 
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are  served,  and  the  application  is  made  by  the  commonwealth  and  not 
by  a  creditor  or  stockholder. 

On  an  application  by  the  commonwealth  for  the  appointment  of  a  re- 
ceiver of  a  corporation  against  wtiich  a  judgment  of  ouster  has  been  en- 
tered, jurisdiction  will  not  be  given  to  the  common  pleas  by  the  filing  of 
informal  letters  from  stockholders,  which  contain  no  averments  of  fact 
upon  which  the  court  may  act,  and  which  are  not  sworn  to. 

Statvtea— Receivers— Jurisdietian^Act  of  April  2Q,  1893. 

The  act  of  April  26,  1893,  authorizing  the  appointment  of  receivers 
where  corporations  have  been  dissolved  by  judgment  of  ouster,  does  not 
apply  to  a  case  where  the  affairs  of  a  corporation,  after  judgment  of 
ouster,  are  at  the  date  of  the  passage  of  the  act  in  course  of  adjudicatioD 
by  a  competent  court. 

The  direction  in  the  act  that  the  receiver  **  shall  be  \\e\d  to  supersede 
an  assignee  of  the  corporation  In  possession,**  will  not  authorize  the  court 
appointing  the  receiver  to  make  summary  orders  upon  an  assignee  who  i» 
under  the  jurisdiction  of  another  court.  The  receiver  must  go  into  that 
court  for  an  account  and  order  to  turn  over  the  property  by  the  assignee. 

Assignment  for  creditors — EmploymetU  qf  counsel 

An  assignee  for  the  benefit  of  creditors  is  entitled  to  select  his  own 
counsel ;  and  if  other  parties  are  not  satisfied  that  their  interests  are  being 
properly  cared  for,  they  must  employ  their  own  counsel. 

Argued  May  31, 1893.  Appeals,  Nos.  7  and  86,  May  T.,  1893, 
by  Clarence  Kennedy,  assignee  for  benefit  of  creditors  of  the 
Order  of  Vesta,  from  order  of  C.  P.  Dauphin  Co.,  Jan.  T.,  1893, 
No.  804,  appointing  receiver.  Before  Stbbbbtt,  C.  J.,  Grben, 
Williams,  Mitohbll,  Dean  and  Thompson,  JJ. 

Quo  waiTanto. 

From  the  record  it  appeared  that  on  Oct.  6,  1892,  the  Order 
of  Vesta,  a  corporation  created  by  decree  of  C.  P.  No.  2, 
Phila.  Co.,  made  a  general  assignment  to  Clarence  Kennedy, 
for  the  benefit  of  creditors.  The  assignment  was  duly  recorded, 
and  the  assignee  entered  upon  his  duties. 

On  Nov.  16,  1892,  the  attorney  general  filed  a  suggestion  for 
a  writ  of  quo  warranto.  A  plea  and  answer  was  filed,  and  after 
argument  a  formal  judgment  of  ouster  was  entered.  On  Feb.  6, 
1893,  the  attorney  general  moved  the  court  for  the  appointment 
of  a  receiver,  and  on  Feb.  23d,  the  court  appointed  as  receiver 
the  Commonwealth  Guarantee  Trust  &  Safe  Deposit  Co.,  of 
Harrisburg.  Two  letters  were  filed  of  record,  one  by  Charles 
Schmidt  of  Shermerville,  111.,  the  other  by  Thomas  H.  O'Connor 
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of  Baltimore.  The  writers  of  these  letters  objected  to  thfe  ap- 
pointment of  Mr.  Kennedy  as  receiver.  The  letters  were  in- 
formal in  character  and  not  sworn  to. 

On  April  26, 1893,  the  legislature  passed  the  following  act : 

"An  act  providing  for  the  appointment  of  a  receiver  in  cases 
where  corporations  have  been  dissolved  by  judgment  of  ouster 
upon  proceedings  of  quo  waiTanto. 

"  Section  1.  Whenever  any  corporation  incorporated  under  the 
laws  of  this  commonwealth  shall  be  dissolved  by  judgment  of 
ouster  upon  proceedings  by  quo  warranto  in  any  court  of  compe- 
tent jurisdiction,  the  said  court,  or  in  vacation  any  one  of  the 
law  judges  thereof,  shall  have  power  to  appoint  a  receiver,  who 
shall  have  all  the  powers  of  a  receiver  appointed  by  a  court  of 
chancery  to  take  possession  of  all  the  estate,  both  real  and  per- 
sonal, thereof,  and  make  distribution  of  the  assets  among  the 
persons  entitled  to  receiye  the  same  according  to  law.  The 
powers  of  such  receiver  may  continue  as  long  as  the  court  deems 
necessary  for  said  purposes,  and  he  shall  be  held  to  supersede 
an  assignee  of  the  corporation  in  possession. 

"  Section  2.  The  provisions  of  this  act  shall  also  apply  to  any 
corporation  that  has  been  heretofore  dissolved  by  judgment  of 
ouster  upon  proceedings  of  quo  warranto  in  any  court  of  compe- 
tent jurisdiction,  the  affairs  of  which  have  not  been  settled  and 
adjusted." 

On  May  4th  the  deputy  attorney  general  presented  a  petition 
setting  forth  the  act  of  April  26,  1893,  and  praying  for  the  re- 
appointment of  the  receiver  already  appointed.  The  court, 
SiMONTON,  P.  J.,  granted  the  prayer  of  the  petition. 

Errors  assigned  were,  in  No.  7,  May  T.,  1893,  in  making  the 
order  of  Feb.  23, 1898,  appointing  a  receiver;  in  No.  36,  May  T., 
1898,  in  making  the  order  of  May  4, 1893,  reappointing  a  re- 
ceiver ab'eady  appointed. 

J.  Howard  Oendell  and  John  Q-.  Johnson  for  appellant,  cited 
Trickett,  Assignments,  §  1 ;  Dana  v.  Bank,  5  W.  &  S.  223 
Cooper  V.  Curtis,  30  Me.  488 ;  Stevens  v.  Hill,  29  Me.  133 
Christian's  Ap.,  102  Pa.  184 ;  Kerr  on  Receivers,  1 ;  Story's  Eq. 
Juris.  §§  829,  836 ;  Schleeht's  Ap.,  60  Pa.  172 ;  Emerson's  Ap., 
96   Pa.  268;   Enterprise   Transit  Co.'s   Ap.,  9   W.  N.  226; 
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Schtvartz  v.  Keystone  Oil  Co.,  168  Pa.  288 ;  Angell  &  Ames, 
Corp.,  ch.  21,  22 ;  High,  Ex.  Remedies,  §§  691,  609,  765 ;  act  of 
June  14, 1836,  P.  L.  621;  Schlecht's  Ap.,  60  Pa.  172:  John- 
son's Ap.,  103  Pa.  873 ;  Story,  Eq.  §  885 ;  Union  Pass.  Ry. 
Co.'s  Ap.,  81*  Pa.  91 ;  Ridge  Ave.  Pass.  R.  R.  v.  Phila.,  124 
Pa.  219 ;  Phila.  v.  Ry.,  142  Pa.  484 ;  Phoenixville  Road,  109 
Pa.  44 ;  Rogers  v.  Imp.  Co.,  109  Pa.  109  ;  Phila.  v.  Fox,  64  Pa. 
169 ;  Plymouth  v.  Jackson,  15  Pa.  44 ;  O'Hara  v.  Stack,  90  Pa. 
477 ;  Menges  v.  Dentler,  88  Pa.  495 ;  Ervine's  Ap.,  16  Pa.  256 ; 
Shoenberger  v.  School  Directors,  82  Pa.  84 ;  Dsie  v.  Medcalf, 
9  Pa.  Ill ;  Ewing  v.  Thompson,  43  Pa.  378 ;  Brown  v.  Hum- 
mel, 6  Pa.  86 ;  Kerr  on  Receivers,  8,  4,  6,  6,  7,  8,  11,  12,  17 ; 
Oil  Co.  V.  Petroleum  Co.,  57  Pa.  88. 

Jno.  Hampton  Barnes  and  M.  JS.Olmstedy  Jas,  A.  Stranahany 
deputy  attorney  general,  and  TT.  U.  Hensel^  attorney  general^ 
with  them,  for  appellee,  cited :  Act  of  April  4, 1878,  §  8,  P.  L.  20 ; 
Bank  of  Penna.  v.  Com.,  19  Pa.  144 ;  Kilgore  v.  Magee,  85  Pa. 
401 ;  Mahoney  Mut.  Assessment  Life  Association  v.  Com.,  14 
W.  N.  870. 

Opinion  by  Mr.  Justice  Mitchell,  July  19, 1898 : 
A  receiver  is  not  a  common  law  o£5cer  and  his  functions  have 
no  relation  to  the  title  to  the  exercise  of  a  franchise,  which  is 
the  sole  question  raised  upon  the  quo  warranto.  No  authority 
existed,  therefore,  for  the  appointment  in  the  present  case,  unlesft 
it  can  be  found  in  express  statutory  provision. 

This  is  claimed  first  by  virtue  of  the  act  of  April  4,  1872,  P, 
L.  46.  By  the  first  section  of  that  act  whenever  a  corporation 
is  dissolved  by  judgment  of  ouster  on  quo  warranto  in  any 
court  of  competent  jurisdiction,  the  property  and  assets  pass  to 
the  officers  of  the  corporation  as  trustees  for  the  stockholders 
and  creditors.  By  section  second  the  Supreme  Court  or  any 
judge  thereof  sitting  at  nisi  prius,  may,  upon  the  petition  of 
any  stockholder  or  creditor,  appoint  a  receiver  who  shall  have 
all  the  powers  of  a  receiver  appointed  by  a  court  of  chancery, 
to  take  possession  and  make  distribution  of  the  assets.  Two 
things  are  entirely  clear  up5n  the  face  of  this  act,  first  that  the 
regular  and  ordinary  course  of  administration  of  the  assets  is 
by  the  officers  of  the  corporation  as  trustees,  and  secondly  that 
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the  power  to  supersede  this  mode,  by  the  special  appointment 
of  a  receiver,  is  in  the  Supreme  Court,  without  regard  to  the 
court  which  rendered  the  judgment  of  ouster.  Whether  this 
power  is  an  exercise  of  original  jurisdiction,  which,  as  held  by 
the  court  below,  was  taken  away  from  the  Supreme  Court  by 
the  present  constitution,  or  whether  as  argued  by  the  appellant 
(citing  Schlecht's  Appeal,  60  Pa.  172)  the  appointment  of  a  re- 
ceiver and  conferring  on  him  die  necessary  powers,  is  so  far  in 
the  nature  of  an  injunction  as  to  be  within  the  excepted  cases 
in  sect.  3  of  article  5,  where  a  corporation  is  party  defendant, 
we  need  not  consider,  for  in  neither  case  did  the  power  devolve 
upon  the  court  of  Dauphin  county.  Under  the  act  of  1872  the 
appointment  of  a  receiver  is  no  part  of  the  proceedings  in  the 
quo  warranto.  It  is  not  to  be  in  the  same  court,  nor  by  the 
same  parties,  but  in  the  Supreme  Court  upon  petition  of  a  stock- 
holder or  creditor.  The  petition  is  substantially  a  bill  in  equity, 
and  if  it  is  original  jurisdiction  taken  away  from  this  court, 
then  it  devolved  upon  the  court  of  common  pleas  having  juris- 
diction of  the  persons  of  the  officers  or  of  the  property  of  the 
corporation.  The  court  of  Dauphin  county  had  neither.  None 
of  the  property  was  in  that  county,  nor  were  any  of  the  officers 
either  resident  or  even  served  with  process  there.  The  court 
therefore  had  no  jurisdiction  over  the  defendant's  trustees,  or 
to  make  any  order  divesting  the  title  of  appellant.  Its  jurisdic- 
tion in  regard  to  parties  plaintiff  was  equally  defective.  The 
act  gives  the  court  authority  to  proceed  upon  petition  of  a  cred- 
itor or  stockholder.  The  commonwealth  upon  whose  motion 
the  receiver  was  appointed  was  neither.  It  had  obtained  the 
judgment  for  which  it  asked  in  the  quo  warranto,  and  its  in- 
terest ended  with  the  end  of  that  proceeding.  It  is  true  that 
two  lettei-s  were  filed  from  parties  claiming  to  be  members  of 
the  Order  of  Vesta,  which  the  court  appeai-s  to  have  treated  as 
petitions.  But  they  had  none  of  the  necessary  attributes  for 
such  purpose.  They  were  mere  informal  letters  from  illiterate 
persons  who  clearly  had  no  idea  that  they  were  making  them- 
selves parties  plaintiff  to  a  litigation,  nor  any  such  intent.  The 
letters  were  not  sworn  to,  and  contained  no  averments  of  fact 
upon  which  the  court  could  properly  act,  even  if  they  had  been 
set  out  in  due  form.  Their  entire  insufficiency  for  any  purpose 
is  manifest  upon  consideration  of  the  result  of  a  contrary  judg- 
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ment.  Had  the  court  decided  that  no  sufficient  case  was  made 
for  the  appointment  of  a  receiver,  and  dismissed  these  letters 
with  costs  against  the  writers,  such  a  decree  would  not  have 
borne  a  moment's  examination. 

It  would  seem  as  if  the  learned  court  below,  impressed  with 
the  fact  that  the  corporation  defendant  was  claiming  and  ex- 
ercising an  unlawful  and  dangerous  power,  had  sought  a  rem- 
edy though  at  the  expense  of  some  stretch  of  its  jurisdiction. 
Even  for  so  laudable  a  purpose  however,  this  is  not  a  safe  mode 
of  administering  the  law. 

The  attempt  to  sustain  the  appointment  of  a  receiver  under 
the  laws  relating  to  the  Insurance  Department  is  not  made  by 
the  learned  court  in  its  opinion,  and  does  not  require  discus- 
sion. At  the  time  of  such  appointment  the  court  had  no  juris- 
diction in  any  form  to  make  it. 

Subsequently  fo  the  appointment,  the  learned  attorney  gen- 
eral seeing  the  untenable  ground  upon  which  it  rested,  prepar- 
ed, and  the  legislature,  at  his  request,  as  is  frankly  admitted  in 
his  paper  book,  passed  the  act  of  April  26, 1893,  and  on  motion 
the  court  reappointed  the  same  receiver.  The  passage  of  a 
general  statute  to  affect  a  particular  case,  ho wever  desirable  the 
remedy  may  be,  and  however  proper  the  motives  of  its  promot- 
ers, is  nevertheless  a  delicate  and  dangerous  kind  of  legislation. 
The  attention  of  the  draftsman  being  concentrated  on  the  re- 
quirements of  the  special  case,  the  proper  safeguards  of  general 
legislation  are  necessarily  in  some  danger  of  being  overlooked. 
The  objections  made  to  the  present  act  show  that  it  has  not 
been  able  to  escape  criticism  in  this  particular.  Whether  an 
act  requiring  a  court  to  enlarge  and  continue  for  new  purposes 
a  suit  which  has  ended,  is  not  an  invasion  of  the  judicial  power; 
whether  for  such  new  purposes  new  parties  can  be  brought  in, 
and  their  rights  determined  in  a  summary  way,  by  a  tribunal 
not  having  original  jurisdiction  over  them  or  their  property ; 
and  whether  any  court  can  be  so  far  invested  with  a  special 
jurisdiction  as  to  authorize  it  to  take  parties  or  property  out  of 
the  control  of  another  court  of  co-ordinate  powers,  are  grave 
constitutional  questions  which  we  are  not  obliged  to  consider 
now.  The  application  of  the  act  to  the  present  case  depends 
on  the  second  section,  which  extends  its  provisions  to  corpora, 
tions  previously  dissolved,  but  "  the  affaii-s  of  which  have  not 


Digitized  by  VjOOQlC 


COM.  V.  ORDER  OF  VESTA.     KENNEDY'S  AP.      537 
1893.]  Opinion  of  the  Court. 

been  settled  and  adjusted."  These  words  should  receive  a  rea- 
sonable construction,  in  accordance  with  the  intent  of  the  act 
and  the  principles  of  law.  The  general  purpose  of  the  statute 
is  to  provide  for  the  administration  of  the  assets  of  a  corporation 
dissolved  by  judgment  of  ouster,  without  the  necessity  of  a  sep- 
arate proceeding  as  required  by  the  act  of  1872.  The  first  sec- 
tion is  not  retroactive ;  and  the  second  is  only  intended  to  make 
it  80  to  the  extent  of  providing  for  cases  otherwise  without 
remedy  except  the  doubtful  one  under  the  act  of  1872.  It  does 
not  in  terms  cover  cases  already  in  other  courts,  and  an  intent 
to  do  so  will  not  be  presumed.  Few  evils  can  befall  any  judi- 
cial system  greater  than  conflicts  of  jurisdiction  among  its  courts. 
The  law-abiding  sense  of  our  people,  the  greatest  safeguard  of 
our  institutions,  rests  upon  their  just  confidence  that  the  de- 
cisions of  their  courts  are  right,  and  that  for  occasional  and 
accidental  errors  there  is  due,  orderly  and  legal  remedy.  A 
conflict  between  courts,  as  to  jurisdiction  over  pei-sons  or 
property,  strikes  at  the  root  of  such  public  confidence,  besides 
subjecting  the  individual  suitor  to  the  serious  danger  of  diso- 
bedience of  conflicting  orders.  From  the  scandals  of  sucli  con- 
flicts our  system  has  been  happily  free,  but  the  experience  of 
some  of  our  neighboring  states,  warns  us  to  watch  closely  for 
the  first  signs  of  danger.  The  purpose  of  the  second  section  as 
already  said  was  to  provide  a  remedy  where  none  already  ex- 
isted, and  in  accordance  with  this  purpose  it  was  not  made  appli- 
cable to  cases  where  the  affairs  of  the  corporation  have  been 
settled  and  adjusted.  The  legislative  intent  was  clearly  to  pre- 
vent the  reopening  of  cases  once  settled,  and  the  avoidance 
of  possible  conflicts  of  adjudication  in  the  same  matters.  This 
object  equally  requires  the  exclusion,  from  the  operation  of  the 
act,  of  cases  already  in  course  of  adjudication  by  a  competent 
court.  The  same  evils  would  arise  from  including  them,  the 
same  legislative  purpose  requires  them  to  be  excluded;  and  the 
reasonable  construction  of  the  words  ^^  the  affairs  of  which  have 
not  been  settled  and  adjusted  "  is  that  they  apply  to  and  in- 
clude cases  in  course  of  settlement  by  a  court  of  competent 
jurisdiction.  This  construction  avoids  all  possibility  of  con- 
flict, and  secures  the  regular  and  orderly  administration  of 
justice  in  accordance  with  the  general  intent  of  the  statute. 
In  the  present  case  the  assignment  to  the  appellant  was  made 
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and  recorded,  the  court  of  common  pleas  No.  4  of  Philadelphia 
had  appointed  appraisei*8  and  approved  surety,  and  the  appel- 
lant had  given  bond  and  entered  on  the  performance  of  his 
duties,  all  before  the  commencement  of  the  proceedings  upon 
the  quo  warranto.  There  was  nothing  which  the  receiver  or 
the  court  appointing  him  could  do,  which  could  not  be  equally 
well  done,  if  not  done  already,  by  the  assignee  and  the  court 
having  control  over  him.  It  was  clearly  a  case  to  which  the 
act  of  1893  was  not  meant  to  apply. 

Though  this  case  is  not  within  the  statute,  yet  the  proceed- 
ings involved  in  appeal  No.  86  make  it  proper  to  say  that  even 
in  future  cases,  to  which  the  act  will  apply,  the  direction  that 
the  receiver  ^^  shall  be  held  to  supersede  an  assignee  of  the 
corporation  in  possession  "  will  not  authorize  the  court  appoint- 
ing the  receiver  to  make  summary  orders  upon  an  assignee  who 
is  under  the  jurisdiction  of  another  court  Rights  have  been 
acquired  and  obligations  assumed,  by  the  assignee,  the  surety, 
and  the  creditors,  in  accordance  with  law,  and  the  parties  are 
entitled  to  have  them  settled  in  the  tribunal  under  whose  ju- 
risdiction they  attached.  The  receiver  must  go  into  that  court 
for  an  account  and  order  to  turn  over  the  property  to  the  as- 
signee. 

It  was  intimated  at  the  argument  that  there  was  a  misun- 
derstanding, if  not  a  breach  of  agreement,  by  the  officers  of  the 
corporation,  as  to  the  making  of  the  assignment,  and  the  ap- 
pointment of  counsel  to  direct  its  management.  With  that 
we  have  nothing  to  do.  If  there  are  any  grounds  to  vacate 
the  assignment,  or  remove  the  assignee,  they  must  be  presented 
to  the  court  which  has  obtained  jurisdiction  over  both.  The 
assignee  is  entitled  to  select  his  own  counsel ;  and  if  other 
parties  are  not  satisfied  that  their  interests  are  being  properly 
cared  for,  they  must  employ  their  own  counsel  as  in  other  cases. 
The  court  will  see  that  the  assignee  does  his  duty  according  to 
law,  and  as  the  responsibility  is  upon  him,  he  is  entitled  to  bis 
own  adviser  in  whom  he  has  confidence. 

The  decree  of  Feb.  23,  1893,  appointing  a  receiver,  and  all 
subsequent  orders,  are  reversed  and  vacated  for  want  of  juris- 
diction. 
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statutes— Delegation  qf  municipal  function  to  commisHon^— Local  and 
tpecial  legislation — Amendment,  etc,  qf  act  by  rrference  to  title — Act  of 
May  24, 1808— C<m««i«tt«onai  law. 

The  act  of  May  24,  1893,  is  entitled  **  An  act  to  abolish  commissioners 
of  public  buildings  and  to  place  all  public  buildings  heretofore  under  the- 
oontrol  of  such  commissioners  under  the  control  of  the  Department  of 
Public  Works  in  cities  of  the  first  class."  After  the  act  was  passed  the 
commissioners  of  the  public  buildings  of  the  city  of  Philadelphia  filed  a 
bill  in  equity  in  the  Supreme  Court  to  restrain  the  city  from  taking  con- 
trol of  the  public  buildings.  The  bill  averred  that  the  act  violated,  (1)  sec- 
tion 20,  article  8  of  the  constitution  forbidding  the  delegation  of  any  mu- 
nicipal function  to  any  special  commission ;  (2)  section  6,  article  3  of  the 
constitution  forbidding  the  revival  or  amendment  of  an  act  by  reference 
to  its  title  only ;  and  (8)  section  8,  article  8  of  the  constitution  forbidding 
any  local  or  special  bill  to  be  passed  without  thirty  days^  notice  thereof 
in  liie  locality  affected.  Held,  that  the  preliminary  injunction  should  be 
granted. 

Argued  June  7, 1898.  Bill  in  equity  by  Samuel  C.  Perkins^ 
William  Brice,  Mahlon  H.  Dickinson,  Isaac  S.  Cassin,  Thoma» 
E.  GaskiU,  John  L.  Hill,  Richard  Peltz,  William  S.  Stokley,. 
Hiram  Miller  and  William  H.  Wright,  constituting  a  majority 
of  the  Commissioners  for  the  Erection  of  the  Public  Buildings,, 
and  all  of  the  members  thereof  excepting  the  Mayor  of  Phila- 
delphia and  the  Presidents  of  the  Select  and  of  the  Common 
Councils,  against  The  City  of  Philadelphia  and  James  H- 
Windrini,  Director  of  the  Department  of  Public  Works  of  said 
city.  Before  Stbrbbtt,  C.  J.,  Green,  Williams,  McColltjm,. 
Mitchell,  Dean  and  Thompson,  JJ. 

The  bill  averred : 

"  1.  That  by  an  act  of  assembly,  approved  the  fifth  day  of 
August,  one  tliousand  eight  hundred  and  seventy,  of  which  the 
relators  annex  hereto  a  copy  and  which  they  crave  leave  to  re- 
fer to,  Theodore  Cuyler,  John  Rice,  Samuel  C.  Perkins,  John 
Price  Wetherill,  Lrewis  C.  Cassidy,  Henry  M.  Phillips, William 
L.  Stokes,  William  Devine,  the  mayor  of  the  city  of  Philadel- 
phia, and  the  presidents  of  select  and  common  councils,  for  the 
time  being,  were  constituted  commissioners  for  the  erection  of 
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the  public  buildings  required  to  accommodate  the  courts,  and 
for  all  municipal  purposes  in  the  city  of  Philadelphia,  and  they 
were  therein  required  to  procure  plans  for  the  said  buildings ; 
to  do  all  acts  necessary  in  their  judgment  to  carry  out  the  in- 
tent of  said  act  of  assembly  in  relation  to  the  said  public 
buildings  ;  to  fill  any  vacancies  which  might  happen  by  death, 
resignation,  or  otherwise,  and  if,  in  the  judgment  of  said  com- 
mission, they  should  deem  it  advisable  to  increase  their  num- 
ber, they  might,  by  a  vote  of  a  majority  of  their  whole  number, 
increase  said  commission,  from  time  to  time,  to  any  number  not 
exceeding  thirteen. 

"  2.  That  said  commissioners  so  appointed  by  said  act  of  as- 
sembly did,  August  27, 1870,  elect  William  S.  Stokley  in  place 
of  William  L.  Stokes,  unknown,  and  Henry  W.  Gray  in  place 
■of  William  Devine,  who  had  deceased ;  and  afterwards  deem- 
ing it  advisable  to  increase  their  number  to  thirteen,  by  vote 
■of  a  majority  elected  Samuel  W.  Cattell  and  Wm.  Brice,  in  order 
to  increase  their  number  to  thirteen.  That,  from  time  to  time, 
vacancies  in  their  number  were  caused  by  death  and  resigna- 
tion, and  others  were  duly  elected  to  fill  such  vacancies,  until 
the  commission  is  now  composed  of  the  ten  members  named  in 
the  first  paragraph  and  the  three  ex-oflBcio  membei'S. 

"3.  That  the  said  commissioners  and  their  successors,  as 
^aforesaid,  entered  upon  the  duties  of  their  office  after  their  ap- 
pointment, and  proceeded  to  make  contracts  for  the  construc- 
tion of  public  buildings  required  to  accommodate  the  courts, 
and  for  all  municipal  purposes  in  the  city  of  Philadelphia,  and 
to  do  all  other  acts  necessary  in  their  judgment  to  carry  out 
the  intent  of  the  said  act  of  assembly  in  relation  to  said  public 
buildings,  and  there  has  been  already  constructed  a  large  poi^ 
tion  of  the  said  buildings,  which  are,  however,  at  present  un- 
finished. 

"  4.  And  your  orators  further  aver  that  your  complainants 
:are  progressing  with  the  work  committed  to  them  by  said  act, 
:and  have  been  delayed  and  are  now  hindered  in  the  execution 
of  their  duties  thereunder  by  the  failure  of  the  councils  of  said 
oity  to  raise  the  amount  sufficient  for  the  performance  of  their 
duties,  although  requisitions  have  been  made  therefor,  from 
year  to  year,  in  accordance  with  the  act  of  1870,  as  aforesaid. 

*'  5.  And  your  orators  further  aver  that  the  requisition  last 
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made  was  primarily  for  the  puipose  of  fitting  up  the  rooms  re- 
quired  for  the  accommodation  of  the  county  courts  of  Philadel- 
phia, and  the  necessary  approaches  and  conveniences  accessory 
thereto,  in  the  trial  of  civil  issues ;  and  although  said  rooms- 
have  been  selected  with  the  approval  of  the  judges  of  the  coun- 
ty, and  liave  been  assigned  for  said  purpose  by  your  complain- 
ants, yet,  by  reason  of  the  total  failure  to  make  any  appropriation 
therefor,  in  accordance  with  said  last-mentioned  requisition,  th& 
entire  work  with  regard  to  the  same  is  now  stopped. 

"  6.  And  your  orators  further  aver  that  they  believe,  and  so 
charge,  that  the  said  defendant,  the  city  of  Philadelphia,  de- 
clines to  provide  funds  for  the  performance  of  the  work  com- 
mitted to  your  orators,  by  reason  of  the  pendency  in  the  general 
assembly  of  an  act  afterwards  approved  the  24th  day  of  May,. 
1898,  entitled  ^An  act  to  abolish  commissioners  of  publio 
buildings,  and  to  place  all  public  buildings  heretofore  under 
the  control  of  such  commissioners  under  the  control  of  the  De- 
partment of  Public  Works,  in  cities  of  the  first  class/  And 
your  orators  are  advised  and  charge  that  said  act  is  wholly 
invalid  and  in  violation  of  the  constitution  of  this  common- 
wealth ;  and  in  support  thereof  your  complainants  specifically 
assert,  that  it  is  provided  by  the  constitution  of  this  com- 
monwealth, in  section  20,  article  3,  that  ^  the  general  assembly^ 
shall  not  delegate  to  any  special  commission,  private  corpo- 
ration or  association,  any  power  to  make,  supervise  or  interfere- 
with  any  municipal  improvement,  money,  property  or  effects,, 
whether  held  in  trust  or  otherwise,  or  to  levy  taxes,  or  per- 
form any  municipal  function  whatever;'  and  that,  notwith- 
standing said  prohibition,  this  act,  in  the  first  section  thereof, 
proposes  to  commit  the  direction,  control  and  administration  of 
the  erection,  completion,  construction,  repair,  removal  and  pro- 
tection of  all  public  buildings  therein  referred  to,  to  the  De- 
partment of  Public  Works,  the  same  being  under  the  charge  of 
one  individual,  and  said  act,  neither  by  enactment  or  reference,, 
referring  to  the  proper  supervision  and  municipal  control  which,, 
under  the  constitution,  should  be  given  to  the  municipal  corpo- 
ration of  which  he  is  an  executive  oflBcer,  nor  placing  exclu- 
sively the  municipal  improvement  or  municipal  function  in  the 
city  of  Philadelphia. 

"  7.  And  your  orators  further  specify  that  by  the  6th  section 
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of  article  3  of  the  constitution  of  this  commonwealth  it  is  pro- 
vided :  '  No  law  shall  be  revived,  amended,  or  the  provisions 
thereof  extended  or  conferred,  by  reference  to  its  title  only, 
but  so  much  thereof  as  is  revived,  amended,  extended  or  con- 
ferred shall  be  re-enacted,  and  published  at  length.'  And  your 
orators  charge  that,  notwithstanding  said  prohibition,  said  act, 
in  its  first  section,  proposes  to  transfer  the  erection,  completion, 
construction,  repair,  removal  and  protection  of  all  public  build- 
ings heretofore  under  the  control  of  commissioners  created  by 
any  special  act  of  assemby  for  the  erection  and  construction  of 
public  buildings  required  to  accommodate  the  courts  and  for  mu- 
nicipal purposes  in  cities  of  the  first  class,  without  specifying 
the  act  by  recital  providing  for  such  erection,  such  completion, 
such  construction,  such  repair  and  such  removal,  and  without, 
by  enactment,  determining  the  transferred  duty  imposed  upon 
the  Department  of  Public  Works  in  tiie  granting  of  direction, 
control  and  administration  thereto.  And  your  oratora  are  ad- 
vised that  said  act,  by  reason  of  such  transgression,  is  wholly 
invalid. 

"  8.  And  your  orators  further  specify  that  it  is  provided  by 
the  8th  section  of  article  3  of  the  constitution  that  ^no  local 
or  special  bill  shall  be  passed,  unless  notice  of  the  intention  to 
apply  therefor  shall  have  been  published,  in  the  locality  where 
the  matter  or  thing  to  be  affected  may  be  situated,  which  notice 
shall  be  at  least  thirty  days  prior  to  the  introduction  into  the 
general  assembly  of  such  bill,  and  in  the  manner  to  be  provided 
b)'  law ;  the  evidence  of  such  notice  having  been  published, 
shall  be  exhibited  in  the  general  assembly  before  such  act  shall 
be  passed;'  and  that  the  general  assembly,  in  furtherance  of 
said  constitutional  mandate,  did  enact,  by  an  act  entitled  *  An 
act  regulating  the  publication  of  application  for  local  or  special 
legislation,'  approved  February  12,  1874,  P.  L.  43,  that  *  no 
local  or  special  bill,  either  to  repeal  or  enact  a  law,  shall  be 
passed  by  the  legislature,  unless  notice  of  the  intention  to  ap- 
ply therefor  shall  be  published  in  the  locality  where  the  matter 
or  thing  to  be  affected  may  be  situated,  which  notice  shall  state 
specifically  the  title  and  objects  of  the  bill,  and  shall  be  pub- 
lished by  not  less  than  four  insertions  in  at  least  two  daily  or 
weekly  newspapers,  one  of  which  may  be  in  a  language  other 
than  English,  once  a  week  for  four  consecutive  weeks,  printed 
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in  the  county,  or  in  each  of  the  several  counties  where  such 
matter  or  thing  to  be  affected  may  be  situated ; '  as,  by  refer- 
ence to  said  act  more  specifically  will  be  made  manifest.  And 
your  orators  are  advised  that  the  effect  of  the  passage  of  said 
act  in  accordance  with  the  mandate  of  the  constitution  is,  until 
the  same  shall  be  changed  by  a  general  statute  otherwise  pro- 
viding, to  make  the  method  of  procedure  for  the  repeal  or  the 
enactment  of  a  law  which  is  local  dependent  entirely  upon  a 
notice  given  in  accordance  with  the  said  act  at  least  thirty  days 
immediately  preceding  the  introduction  of  such  bill  into  the 
general  assembly ;  and  that  the  said  act  of  May  24, 1898,  trans- 
gresses said  prohibition  in  that,  although  the  same  is  entii'ely 
local  in  text  and  reference,  and  although  it  proposes  to  repeal 
the  act,  which  is  local  in  character  (if  it  be  held  to  apply  to 
the  act  under  which  your  commissioners  were  created),  yet  no 
adveilisement  or  publication  whatever  was  made  before  the 
meeting  of  the  general  assembly  at  which  the  same  was  intro- 
duced, nor  was  any  advertisement  whatever  made  before  the 
same  was  introduced. 

"  Wherefore  your  orators  charge  that,  by  reason  of  the  in- 
validity of  the  said  act,  by  reason  of  its  attempt  to  delegate  to 
one  person  a  municipal  function,  and  by  reason  of  its  attempt 
to  transfer  the  duties  now  vested  in  your  complainants  to  one 
person,  and  by  reason  of  the  failure  to  give  notice  of  the  intro- 
duction thereof  as  aforesaid,  no  valid  legislation  has  taken  place 
to  disturb  the  complainants  in  the  performance  of  their  duty 
particularly  imposed  upon  them  by  the  act  of  1870  as  aforesaid ; 
but  they  fear  tJiat  the  defendant  the  city  of  Philadelphia,  and 
especially  the  defendant  James  H.  Windrim  as  director  of  the 
department  of  public  works,  will  seek  to  take  possession  of  the 
buildings  now  in  the  legal  custody  of  your  complainant,  and  to 
interfere  with  their  completion  and  their  further  construction, 
and  will  introduce  such  confusion  into  the  administration  of 
their  duties  relative  thereto  that  no  adequate  relief  can  be  se- 
cured by  any  process  known  to  the  law ;  and  they  therefore  ask 
relief  from  this  court,  sitting  as  a  court  of  equity,  and,  among 
other  things,  pray : 

^^  (a)  That  it  be  decreed  that  the  defendants,  and  each  of 
them,  may  fully  answer  the  premises. 

^^  (i)  That  it  be  decreed  that  the  defendants,  and  each  of 
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them,  and  the  officers,  agents  and  servants  of  either  and  of  both 
of  them,  may  be  specially  enjoined  until  final  hearing,  and  per- 
petually thereafter,  from  interfering  with  your  complainants  in 
the  construction  and  completion  of  the  buildings  for  which,  by 
the  act  of  1870,  they  were  created ;  and  that,  until  your  com- 
plainants become  defunct  by  the  full  completion  of  all  the  du- 
ties imposed  upon  them,  they  may  be  adequately  protected  from 
time  to  time  by  your  Honors. 

"  (tf)  Such  other  and  further  relief  in  the  premises  as  the  na- 
ture and  circumstances  of  their  case  may  require,  and  to  your 
Honors  shall  seem  meet." 

The  act  of  May  24,  1898,  is  as  follows : 

^^  An  act  entitled  An  act  to  abolish  commissioners  of  public 
buildings  and  to  place  all  public  buildings  heretofore  under  the 
control  of  such  commissioners  under  the  control  of  the  depart- 
ment of  public  works,  in  cities  of  the  first  class. 

"  Section  1.  That  commissioners  created  by  any  special  act 
of  assembly  for  the  erection  and  construction  of  public  buildings 
required  to  accommodate  the  courts  and  for  municipal  purposes 
in  cities  of  the  first  class  in  this  commonwealth  are  hereby  abol- 
ished, and  the  erection,  completion,  construction,  repair,  i-emov- 
al  and  pi-otection  of  all  public  buildings  heretofore  under  the 
control  of  such  commissioners  in  said  cities  shall  be  under  the 
direction,  control  and  administration  of  the  department  of  pub- 
lic works. 

"  Section  2.  An  act  entitled  '  An  act  to  provide  for  the  erec- 
tion of  all  the  public  buildings  required  to  accommodate  tiie 
courts  and  for  all  municipal  purposes  in  the  city  of  Philadelphia, 
and  to  require  the  appropriation  by  said  city  of  Penn  squai'e  at 
Broad  and  Market  streets  to  the  Academy  of  Fine  Aii»,  the 
Academy  of  Natural  Sciences,  the  Franklin  Institute  and  the 
Philadelphia  Library,  in  the  event  of  the  said  square  not  being 
selected  by  a  vote  of  the  people  as  the  site  for  the  public  build- 
ings for  said  city,'  approved  the  fifth  day  of  August,  one  thou- 
sand eight  hundred  and  seventy,  and  so  much  of  section  one, 
article  four,  of  an  act  entitled  '  An  act  to  provide  for  the  bet- 
ter government  of  cities  of  the  first  class  in  this  commonwealth,* 
approved  the  first  day  of  June,  one  thousand  eight  hundred  and 
eighty-five,  and  reads  as  follows,  '  That  nothing  in  this  section 
contained  shall  be  construed  to  repeal  or  conflict  with  an}'  spe- 
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cial  acts  of  assembly  providing  for  the  erection  and  construction 
of  public  buildings,'  and  all  laws  and  parts  of  laws  inconsistent 
herewith  shall  be  and  the  same  hereby  are  repealed :  Provided^ 
that  nothing  in  this  section  contained  shall  be  construed  to  re- 
peal or  conflict  with  an  act  entitled  'An  act  appropriating 
ground  for  public  purposes  in  the  city  of  Philadelphia,*  ap- 
proved the  twenty-sixth  day  of  March,  one  thousand  eight  hun- 
dred and  sixty-seven." 

David  W.  Sellers^  Bufus  E,  Shapley  and  John  G.  Johnson^ 
for  plaintiffs. — The  act  of  Aug.  5,  1870,  was  not  displaced  by 
the  present  constitution,  and  the  contracts  made  by  the  com- 
mission are  binding  on  the  city:  Struthers  v.  City,  12  Phila. 
268 ;  Perkins  v.  Slack,  86  Pa.  270. 

Any  act  is  local  and  special,  even  though,  under  the  pretend- 
ed power  of  permissible  classification,  it  purports  to  deal  with 
•cities  of  a  particular  class,  if  it  is  intended  to  apply  to  but  one 
particular  city  or  locality,  and  if  it  cannot  possibly  have  any 
application  to  any  other  city  or  locality  which  may  subsequent- 
ly come  within  the  class  designated ;  and  it  is  clearly  uncon- 
stitutional, if  it  regulates  or  attempts  to  regulate  the  affairs  of 
the  particular  city  or  locality,  to  which  alone  it  was  intended 
to  be,  and  to  which  alone  it  can  ever  be,  applicable:  Com.  v. 
Patton,  88  Pa.  258 ;  Scowden's  Ap.,  96  Pa.  422 ;  Morrison  v. 
Bachert,  112  Pa.  828 ;  Davis  v.  Clark,  106  Pa.  377 ;  McCarthy 
v.  Com.,  110  Pa.  246;  Scranton  v.  Silkman,  113  Pa.  191; 
Scranton  School  District's  Ap.,  118  Pa.  176 ;  Reading  v.  Sav- 
age, 124  Pa.  335 ;  Ayars's  Ap.,  122  Pa.  276. 

It  follows  from  the  cases  cited  that  the  act  of  1893  is  both 
local,  in  that  it  refers  to  a  particular  city,  and  can  never  refer 
to  a  class  of  cities,  and  special  in  that  it  refers  to  one  building 
within  that  city.  That  the  act  is  one  attempting  to  regulate 
the  affairs  of  a  city  is  too  plain  for  argument.  These  words 
have  been  construed  in  a  number  of  cases :  Montgomery  v. 
Com.,  91  Pa.  183  ;  Weinman  v.  Pass.  Ry.,  118  Pa.  208 ;  Frost 
V.  Cherry,  122  Pa.  426 ;  Ruan  St.,  132  Pa.  278 ;  Reeves  v. 
Phila.  Trac.  Co.,  152  Pa.  158;  Scowden's  Ap.,  96  Pa.  425; 
Morrison  v.  Bachert,  112  Pa.  830;  Scranton  Sch.  District's 
Ap.,  118  Pa.  190. 

Even  if  this  act  should  be  considered  nothing  more  than  a 
Vol.  olvi — 85 
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repeal  of  the  act  of  1870,  it  is  inoperative  in  that  it  trans- 
gresses  section  8  of  article  8  of  the  constitution. 

It  ako  transgresses  section  20  of  article  8 :  Smedley  v.  Er- 
win,  51  Pa.  445 ;  Phila.  v.  Fox,  64  Pa.  180 ;  Phila.  v.  Field,  58 
Pa.  327 ;  Com.  v.  Commissioners,  81*  Pa.  137. 

Charles  F.  Warwick,  city  solicitor,  Mayer  Svhberger  and 
Furman  Sheppard,  for  defendants. — Section  20,  article  8,  of 
the  constitution,  was  intended  to  give  to  municipal  corpora- 
tions the  control  of  their  own  improvements,  money,  property, 
or  effects,  and  to  confine  to  them  alone  the  levying  of  taxes 
and  the  performance  of  all  municipal  functions. 

The  first  sentence  of  the  first  section  of  this  act,  if  it  stood 
alone,  would  have  repealed  by  implication  all  acts  concerning 
the  public  buildings  commissions  by  reason  of  the  positive 
and  absolute  repugnancy  "between  it  and  them :  Wright  v. 
Vickers,  81  Pa.  122;  Johnston's  Est.,  33  Pa.  511;  Martz's 
Election,  110  Pa.  592 ;  Phila.  v.  Kates,  150  Pa.  30. 

Section  6,  article  3,  of  the  constitution  was  intended  to  pre- 
vent the  revival  or  amendment  of  a  law  or  the  extension  or 
conferring  of  its  provisions  by  a  reference  to  its  title  only: 
Donohugh  v.  Roberts,  11  W.  N.  186 ;  Phila.  v.  Kates,  150  Pa. 
30.  The  act  of  May  24, 1893,  is  not  a  local  or  special  bill 
within  the  meaning  of  sections  7  and  8,  article  8  of  the  con- 
stitution :  Ruan  Street,  132  Pa.  273 ;  Trust  Co.  v.  Fricke,  152 
Pa.  231 ;  Weinman  v.  Ry.,  118  Pa.  192;  Ayars's  Ap.,  122  Pa. 
281 ;  Reeves  v.  Ry.,  152  Pa.  153 ;  act  of  May  8,  1876,  P.  L. 
141 ;  Com.  v.  SeUers,  130  Pa.  32;  Mott  v.  P.  R.  R.,  30  Pa.  9; 
Kellogg  V.  Oshkosh,  14  Wis.  623 ;  Brightman  v.  Kirner,  22 
Wis.  54 ;  Wall  v.  State,  23  Ind.  150  ;  Constitution  of  Georgia, 
1877,  §3,  paragraph  16;  Georgia  Code,  193(a);  Speer  v. 
Mayor,  85  Ga.  49 ;  Butler  v.  State,  89  Ga.  821 ;  People  v. 
Devlin,  33  N.  Y.  269 ;  Attorney  General  v.  Rice,  64  Mich. 
385 ;  Schuyler  Co.  v.  People,  25  111.  181 ;  Happel  v.  Brethauer, 
70  111.  166 ;  Gatlin  v.  Tarboro,  78  N.  C.  119 ;  Harrison  v.  Gordy, 
57  Ala.  49 ;  Clarke  &  Daviney  v.  Jack,  60  Ala.  271 ;  Walker 
V.  Griffith,  60  Ala.  361;  McKemie  v.  Gorman,  68  Ala.  442; 
Constitution  of  North  Carolina,  1868,  art.  2,  §  12 ;  Brodnax  v. 
Groom,  64  N.  C.  244 ;  Constitution  of  Arkansas,  1874,  ai-t  6, 
§  26 ;  Davis  v.  Gaines,  48  Ark.  370 ;  Currie  v.  Southern  Pac. 
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R.  R.,  21  Oregon,  666;  State  v.  Young,  82  N.  J.  L.  29;  Wil- 
Uams  V.  Taylor,  88  Texas,  667 ;  Field  v.  Clark,  148  U.  S.  649 ; 
United  States  v,  Ballin,  144  U.  S.  1. 

Pbb  Cubiam,  July  19, 1898 : 

And  now,  July  19, 1898,  this  cause  having  come  on  to  be 
beard  on  the  motion  for  special  injunction  made  and  filed  in 
the  middle  district  June  1, 1898,  was  argfued  by  counsel,  upon 
consideration  thereof  it  is  now  ordered  and  decreed  that  the 
special  injunction  as  specified  in  said  motion  (prout  same)  be 
forthwith  issued. 

MoCoLLUH,  MrroHBLL  and  Thompson,  JJ.,  dissent 

[For  opinions,  see  below,  page  554.] 


Beaver,  Trustee,  v.  Hariisburg,  Appellant. 

Eminent  Domain — 8treeU — Agreement  with  owner — Consequential  dam- 
ages. 

Under  an  oi*dinanoe  for  widening  a  street  **  for  street  purposes  and  for 
an  overhead  bridge  with  a  side  approach,"  a  city  appropriated  a  strip  of 
land  on  the  south  side  of  the  street  and  paid  to  the  owner^s  agent  by  agree- 
ment a  certain  sum  therefor.  When  the  owner^s  agent  entered  into  the 
agreement  as  to  the  price,  he  knew  that  the  land  was  to  be  used  as  an  ap- 
proach for  and  overhead  bridge  across  the  street.  The  owner  also  owned 
the  land  on  the  opposite  side  of  the  street,  by  a  diflferent  title  to  the  land 
on  the  south  side.  The  street  was  a  dividing  line  between  two  wards. 
EM,  by  a  divided  court,  that  the  agi*ecment  as  to  price,  between  the 
landowner  and  the  city,  as  to  the  land  actually  appropriated  did  not 
estop  or  prevent  ^he  owner  from  recovering  consequential  damages  for 
the  injury  done  to  his  land  on  the  north  side  of  the  sti'eet  by  the  construc- 
tion of  the  bridge. 

Argued  June  1,  1893.  Appeal,  No.  11,  May  T.,  1898,  by 
defendant,  from  judgment  of  C.  P.  Dauphin  Co.,  June  T.,  1892, 
No.  801,  in  favor  of  plaintiff,  James  A.  Beaver,  trustee  of  es- 
tate of  Margaret  H.  McAllister,  deceased,  on  case  stated.  Be- 
fore Sterrbtt,  C.  J.,  Green,  Williams,  Mitchell,  Dean 
and  Thompson,  JJ. 

The  case  stated  was  as  follows : 
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"  The  plaintiff  is  the  owner  of  land  in  the  city  of  Harrisburg, 
fronting  on  Mulberry  street,  described  in  the  plaintiff's  state- 
ment filed  in  this  case.  The  defendant  in  the  year  1890  erected 
^n  overhead  bridge  on  Mulberry  street,  in  front  of  said  land  as 
set  forth  in  said  statement.  The  plaintiff  has  suffered  damage 
and  injury  to  said  land  by  reason  of  the  erection  of  said  bridge, 
and  the  maintenance  of  the  same. 

"  In  the  year  1888,  A.  Boyd  Hamilton  conveyed  to  Alex.  Ham- 
ilton a  certain  lot  or  piece  of  ground  containing  nine  acres  and 
fifty-six  perches,  then  partly,  now  wholly  in  the  city  of  Harris- 
burg. By  mesne  conveyances  and  devises  the  same  became 
vested  in  the  plaintiff,  less  certain  parts  thereof  which  had  been 
sold  from  time  to  time.  In  the  year  1868,  Harrisburg  was  di- 
vided into  nine  wards,  and  the  dividing  line  of  the  Second  and 
Ninth  wards  passed  through  the  said  tract.  In  the  year  1872, 
Mulberry  street  was  opened  and  fenced  through  said  tract,  on 
the  said  dividing  line  of  the  Second  and  Ninth  wards.  The 
part  of  said  tract  lying  in  the  Second  ward  has  for  many  years 
been  assessed  for  taxation  by  itself.  By  the  proper  oflBcer  of  the 
ward,  and  the  part  lying  in  the  Ninth  ward  has  for  many  years 
been  assessed  by  itself  by  the  assessor  of  that  ward. 

"  That  the  portion  of  the  land  described  in  plaintiff's  state- 
ment, shown  in  red  color  on  the  map,  is  not  included  in  the 
deed  first  above  mentioned  from  A.  Boyd  Hamilton  to  Alex. 
Hamilton,  but  was  conveyed  by  the  Philadelphia  and  Reading 
Raih'oad  Company  to  Alex,  and  T.  A.  Hamilton,  by  deed  dated 
February  12,  1870.  That  by  certain  mesne  conveyances  and 
devises  the  same  is  now  vested  in  the  plaintiff.  That  the  said 
whole  tract  of  land  (except  said  part  shown  in  red  on  the  map), 
is  now  held  by  one  and  the  same  title  and  has  been  so  held 
since  1838. 

"  That  said  tract  of  land  has  never  been  physically  divided, 
except  as  far  as  the  dividing  line  of  the  Second  and  Ninth  wards 
and  Mulberry  street,  running  through  the  same,  and  fenced, 
would  constitute  a  division. 

"  That  the  land  described  in  plaintiff's  statement  in  this  cause 
is  composed  of  that  part  of  said  tract  on  the  north  side  of  Mul- 
beriy  street,  together  with  a  part  of  the  land  conveyed  by  the 
Philadelphia  and  Reading  Railroad  Company,  to  plaintiff's  pre- 
decessors in  title.     The  location  and  amount  of  each  being 
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shown  on  the  map  as  aforesaid.  That  the  ordinances  Nos.  26B 
and  822,  file  of  select  council  (hereto  attached),  were  duly  en- 
Ikcted. 

"  That  claiming  to  act  under  and  by  virtue  of  said  ordinances, 
the  city  took  possession  of  part  of  the  ground  aforesaid,  to  wit : 
Forty  feet  in  width  of  the  part  immediately  abutting  on  the 
south  side  of  Mulberry  street,  and  five  hundred  and  eighty-nine 
feet  in  length,  and  agreed  with  A.  Boyd  Hamilton,  one  of  the 
devisees  of  plaintiflFs  decedent  and  attorney  in  fact  for  plaintiff, 
to  pay  to  the  plaintiff  the  sum  of  $5,250  therefor,  which  agree- 
ment was  concluded  January  26,  1891,  the  terms  of  which  are 
set  forth  in  the  city  solicitor's  report  of  said  agreement  hereto 
attached. 

"  That  an  action  of  assumpsit  was  brought  by  the  plaintiff 
to  this  cause  on  said  agreement  to  No.  178,  March  term,  1891, 
in  this  court,  and  judgment  was  obtained  thei*eon  against  the 
city,  and  the  amount  of  said  judgment,  15,250  and  interest 
thereon,  was  duly  paid  to  this  plaintiff. 

'*  That  in  accordance  with  ordinance  No.  1108,  file  of  com- 
mon council,  hereto  attached,  the  city  built  on  Mulberry  street 
an  overhead  bridge  with  side  approach  on  the  strip  of  ground 
so  appropriated  and  paid  for. 

'*That  in  May,  1890,  the  city  let  a  contract  to  Dean  & 
Westbrook  to  build  the  said  bridge  with  side  approach  as  one 
structure  for  a  fixed  sum. 

"  The  work  on  said  bridge  and  approach  was  begun  in  May, 
1890,  and  the  whole  structure  was  almost  entirely  completed 
on  January  26,  1891,  at  which  time  the  agreement  for  the  pay- 
ment of  the  $5,250  aforesaid  was  concluded. 

**  The  use  to  which  the  said  ground  so  appropriated  and  paid 
for  by  the  city  was  to  be  put  was  known  to  A.  Boyd  Hamilton, 
attorney  in  fact  for  plaintiff,  and  one  of  the  devisees  of  plain- 
tiff's decedent,  who  conducted  the  negotiations  and  made  the 
agreement  for  the  payment  of  five  thousand  two  hundred  and 
fifty  dollars  for  the  land  taken  as  aforesaid. 

"If  the  court  should  be  of  the  opinion  that  the  plaintiff  is 
not  by  reason  of  the  agreement  and  settlement  made  on  the 
26th  day  of  January,  1891,  as  hereinbefore  set  forth,  estopped 
and  precluded  from  recovering  in  this  case,  then  judgment  to 
be  entered  in  favor  of  the  plaintiff  for  the  sum  of  one  thousand 


Digitized  by  VjOOQlC 


650    BEAVER,  TRUSTEE,  v.  HARRISBURG,  AppeUant. 

Statenient  of  Facts.  [156  Pa. 

dollars.  But  if  of  the  opinion  that  the  aforesaid  settlement 
does  estop  the  plaintiff  from  recovering,  then  judgment  to  be 
entered  in  favor  of  the  defendant ;  either  party  to  have  the 
right  to  take  an  appeal  to  the  Supreme  Court.*' 

The  ordinance  of  Jan  20, 1890,  was  entitled : 

^^  An  ordinance  to  abolish  and  avoid  grade  crossings  by  the 
erection  of  an  overhead  bridge  covering  the  tracks  of  the  Leb- 
anon Valley  Railroad  Company,  on  the  line  of  Mulberry  street, 
and  to  extend  said  overhead  bridge  to  the  intersection  of  Cres- 
cent street,  in  the  city  of  Harrisburg,  to  provide  the  means 
therefor,  and  to  vacate  the  surface  of  Mulberry  street  between 
the  lines  of  the  right  of  way  of  the  said  Lebanon  Valley  Rail- 
road Company." 

The  ordinance  No.  266,  of  March  10,  1890,  was  as  follows : 

'^An  ordinance  widening  Mulberry  street,  from  Cameron 
street  to  the  Pennsylvania  railroad,  for  street  purposes  and  for 
an  overhead  bridge  with  a  side  approach. 

"  Section  1.  That  Mulberry  street  be  widened  from  the  east- 
ern line  of  the  right  of  way  of  the  Lebanon  Valley  Railroad 
Company  to  the  western  line  of  Cameron  street  to  100  feet. 

^^  Section  2.  That  the  city  engineer  shall  place  upon  the  offi- 
cial map  of  the  city  Mulberry  street  with  its  lines  in  conform- 
ity with  this  ordinance." 

The  ordinance  No.  322,  of  Oct.  10, 1890,  was  as  follows  : 

*'  An  ordinance  authoiizing  the  opening  of  Mulberry  street 
to  its  full  width  of  one  hundred  feet  between  the  eastern  bound- 
ary line  of  the  property  of  the  Lebanon  Valley  Company  and 
the  western  line  of  Cameron  street. 

"  Whereas,  The  city  engineer,  in  compliance  with  ordinance 
No.  266,  file  of  select  council,  approved  March  10,  1890,  has 
marked  upon  the  official  map  of  the  city.  Mulberry  street,  from 
the  eastern  line  of  the  right  of  way  of  the  Lebanon  Valley  Rail- 
road Company  to  the  western  line  of  Cameron  street,  one  hun- 
dred feet  in  width,  for  the  purposes  of  an  overhead  bridge  with 
a  side  approach  ;  therefore, 

"  Section  1.  That  the  city  solicitor  be  and  he  is  hereby  di- 
rected to  take  proceedings  to  have  Mulberry  street,  from  the 
eastern  line  of  the  right  of  way  of  the  city,  legally  opened ;  and 
for  this  purpose  he  is  authorized,  subject  to  the  approval  of 
councils,  to  agree  with  the  property  owners  abutting  thereon, 
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upon  compensation  proper  for  the  damages  to  be  done  or  caused 
by  the  opening  of  said  street,  as  herein  authorized. 

"  Section  2.  In  case  the  city  solicitor,  on  behalf  of  the  city, 
and  the  property  owners  along  the  said  Mulberry  street,  cannot 
agree  upon  the  amount  of  compensation  proper  to  be  paid,  or 
councils  subsequently  fail  or  refuse  to  confirm  any  such  agree- 
ment, or  do  reject  the  same,  and  city  solicitor  may  (if  the 
property  ownera  do  not)  apply  to  the  proper  court  for  the  ap- 
pointment of  viewers  to  assess  the  damages  according  to  law. 

^^  Section  8.  That  the  commissioner  of  highways  be  and  is 
hereby  instructed  (as  soon  as  the  damages  mentioned  in  the 
first  and  second  sections  of  this  ordinance  are  properly  adjust- 
ed) to  cause  all  obstructions  now  on  the  bed  of  said  Mulberry 
street  to  be  removed,  in  order  that  the  said  street  may  be  placed 
in  proper  order  and  condition.** 

The  city  solicitor's  report  to  councils,  made  a  part  of  the 
case  stated,  was  in  part  as  follows : 

^^  By  ordinance  No.  822,  of  the  file  of  select  council,  approved 
October  10, 1890,  the  city  solicitor  was  authorized,  subject  to 
the  approval  of  councils,  to  agree  with  the  property  owners  af- 
fected by  the  widening  of  Mulberry  street,  upon  the  compensa- 
tion proper  for  the  damages  done  or  caused  thereby. 

^^  The  city  has  taken  for  the  purpose  aforesaid  from  the  estate 
of  Margaret  H.  McAllister,  deceased,  a  piece  of  ground  forty 
(40)  feet  in  width  extending  from  Cameron  street,  five  hundred 
and  eighty-nine  feet  (589)  to  the  eastern  line  of  the  property 
of  the  Lebanon  Valley  Railroad  Company,  being  contiguous  to 
the  southern  line  of  Mulberry  street,  as  designated  on  the  offi- 
cial map  of  the  city  before  said  widening. 

^^  I  have  had  several  conferences  with  the  agent  of  said  dece- 
dent, and  we  finally  agreed  upon  the  following  statement : 

For  the  land  appropriated  by  the  city.  .      $5,188  20 

For  the  sheds,  floors,  fences,  etc.        .         .         .        66  80 


Total 5,250  00 

"  The  settlement  for  the  land  is  at  the  rate  of  twenty-two 
(22)  cents  per  square  foot." 

The  opinion  of  the  court  below  was  as  follows  by  Simon- 
ton,  P.  J.: 

^^  We  find  nothing  in  the  case  stated  which  tends  to  show 
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that  the  damages  claimed  in  this  case  were  settled  for,  or  in  the 
contemplation  of  the  parties  in  making  the  agreement  upon 
which  judgment  was  recovered  as  set  forth  in  the  case  stated, 
in  178  March  term,  1891,  and  we  therefore  see  no  legal  reason 
why  there  may  not  be  recovery  in  this  case.  As  suggested  by 
counsel  on  the  argument,  even  if  the  matters  here  claimed  might 
have  been  included  in  the  agreement  and  former  action,  if  the 
parties  had  so  desired,  they  were  not  so  included  in  fact ;  and 
the  claim  was  made  by  the  action  of  both  parties,  severed  and 
made  a  separate  claim.  The  report  of  the  city  solicitor,  which 
is  made  part  of  the  case  stated,  shows  that  the  agreement  upon 
which  the  former  action  was  brought  was  definitely  concerned 
with  the  purchase  and  sale  of  a  piece  of  ground  forty  feet  in 
width  and  five  hundred  and  eighty  feet  in  length,  contiguous 
to  the  southern  line  of  Mulberry  street,  and  nothing  whatever 
is  said  therein  as  to  the  damages  to  the  remaining  property  of 
the  plaintiff,  even  on  the  south  side  of  Mulberry  street,  result- 
ing from  the  erection  of  the  bridge ;  and  while  the  agreement 
would  probably  preclude  any  claim  for  damages  on  the  tract  on 
the  south  side  of  the  bridge,  from  which  the  strip  in  question 
was  sold,  we  are  unable  to  see  how  it  could  be  construed  to  af- 
fect the  right  to  claim  damages  for  such  erection  to  the  land 
on  the  north  side  of  the  bridge  and  of  Mulberry  street,  as  origi- 
nally laid  out.  Therefore  without  further  elaboration,  as  we 
are,  in  the  language  of  the  case  stated,  ^of  the  opinion  that  the 
plaintiff  is  not  by  reason  of  the  agreement  and  the  settlement 
made  on  January  26th,  1891,  as  set  forth  in  the  case  stated, 
estopped  and  precluded  from  recovering  in  this  case,'  judgment 
is  directed  to  be  entered  in  favor  of  the  plaintiff  for  the  sum 
of  one  thousand  dollars.'' 
Defendant  appealed. 

Error  assigned  was  entering  of  judgment  as  above. 

Wm.  IT.  MidcUeton^  city  solicitor,  for  appellant. — The  settle- 
ment made  was  conclusive  of  all  damages,  actucd  or  consequen- 
tial, caused  by  the  act  of  the  city. 

An  agreement  between  a  landowner  and  a  railroad  company 
to  sell  the  latter  a  right  of  way  across  the  premises  of  the  for- 
mer covers  all  damages  of  whatever  soil;  suffered  by  the  land 
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owner,  for  which  he  is  entitled  to  compensation,  unless  the  right 
to  recover  extra  compensation  is  expressly  reserved :  North  & 
West  Branch  Ry.  v.  Swank,  105  Pa.  555 ;  Updegrove  v.  R.  R., 
182  Pa.  540;  Ho£feditz  v.  R.  R.  Co.,  129  Pa.  264. 

In  a  proceeding  to  recover  damages  caused  by  the  opening 
and  grading  of  a  street,  the  party  must  submit  his  whole  claim, 
embracing  consequential  as  well  as  direct  injuries:  Jones  v. 
Borough,  144  Pa.  638 ;  Pusey  v.  Allegheny,  98  Pa.  522 ;  Potts 
V.  R.  R.,  119  Pa.  278. 

In  this  case  the  injury  was  done  at  the  same  time,  by  the 
same  party,  by  the  same  act,  to  land  on  both  sides  of  a  street, 
held  by  one  owner  by  one  and  the  same  title,  and  if  no  settle- 
ment had  been  made,  but  one  cause  of  action  would  have 
arisen :  Wilson  v.  Hamilton,  9  S.  &  R.  424 ;  Damages  by  Cor- 
porations, by  Harris,  vol.  1,  p.  57. 

Edwin  W,  Jackson^  Levi  B.  Alricks  with  him,  for  appellee. — 
The  money  paid  to  plaintiff  was  understood  by  both  parties  to 
be  merely  compensation  for  land  taken  to  widen  Mulberry 
street. 

No  question  as  to  damages  to  be  caused  to  any  land  by  the 
erection  of  a  bridge  entered  into  the  mind  of  any  party  to  the 
negotiation. 

The  plaintiff  has  never  executed  any  release  or  done  any 
act  or  thing  which  creates  any  analogy  between  the  case  in 
hand  and  Updegrove  v.  R.  R.,  and  the  other  cases  cited  by  ap- 
pellant. 

When  the  meaning  of  the  enacting  part  of  a  statute  is  free 
and  clear  from  ambiguity,  it  cannot  be  controlled  with  either 
enlarging  or  restraining  effect  by  the  preamble :  Endlich,  In- 
terp.  St.  §  64.  The  doctrine  touching  the  effect  to  be  given  to 
the  title  of  a  statute  is  the  same :  lb.  §  58. 

Pbb  Cubiam,  July  19, 1893 : 

In  the  court  below,  this  was  a  case  stated  on  which  judg- 
ment was  there  entered  in  favor  of  the  plaintiff  for  one  thou- 
sand dollars.  The  corporation  defendant  appealed  to  this  court. 
The  six  justices  before  whom  said  appeal  was  argued  being 
equally  divided  in  opinion,  the  judgment  of  the  court  of  com* 
mon  pleas  stands  af&rmed. 
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statutes— Delegation  qf  municipal  function  to  commiaHon—Act  cf  May  24, 
1S9^— Constitutional  law. 

The  act  of  May  24,  1893,  entitled  *'  An  act  to  abolish  commissioners  of 
public  building  and  to  place  all  public  buildings  heretofore  under  the  con- 
trol of  such  commissioners  under  the  control  of  the  department  of  public 
155 — ~t-^.  works  in  cities  of  the  first  class,"  violates  article  8,  §  20,  of  the  constitution 
212  540  which  provides  that  **  the  general  assembly  shall  not  delegate  to  any  spe- 
^12  542  cial  commission  ....  any  power  to  make,  supervise  or  interfere  with  any 
28  SC  *  75  municipal  improvement,  money,  property  or  effects  or  perform  any  mu- 
nicipal function  whatever." 

The  special  commission  which,  by  the  act  of  August  6,  1870,  was  dele- 
gated to  certain  conmiissioners  by  name,  was,  by  the  act  of  May  24,  1893, 
withdrawn  from  them  and  delegated  to  the  head  of  the  department  of  pub- 
lic works,  another  commissioner. 

The  act  of  May  24,  1893,  while  abolishing  or  removing  the  commis- 
sioners does  not  abolish  the  commission. 

Title  of  act — Constitutional  law. 

The  act  of  May  24,  1893,  entitled  **  An  act  to  abolish  commissioners  of 
public  buildings  and  to  place  all  public  buildings  heretofore  under  the  con- 
trol of  such  commissioners  under  the  control  of  the  department  of  public 
works  in  cities  of  the  first  class,"  which,  in  §  2,  repeals  the  act  of  Au- 
gust 6,  1870,  and  the  proviso  to  section  1,  article  4,  of  the  act  of  June  1. 
1885,  and  saves  from  repeal  the  act  of  March  26,  1867,  creating  the  Fair- 
mount  Park  Conmiission,  violates  article  3,  §  3,  of  the  constitution,  which 
provides  that  **  no  bill  shall  be  passed  containing  more  than  one  subject, 
which  shall  be  clearly  expressed  in  the  title." 

Classification  cf  cities — Local  legislation. 

The  legislature  may  lawfully  classify  cities  for  corporate  purposes,  and 
an  act  to  promote  such  purposes  is  not  local  or  special  merely  because, 
at  the  date  of  its  passage,  there  was  but  one  city  to  which  it  applied ;  but 
if  the  act  is  intended  to  apply  to  but  one  particular  city,  county  or  town- 
ship, and  is  not  intended  to  and  could  never  apply  to  any  other,  it  is  local 
and  therefore  unconstitutional. 

The  act  of  May  24,  1893,  abolishing  commissioners  of  public  buildings 
and  placing  all  public  buildings  theretofore  under  the  control  of  such  com- 
missions under  the  control  of  the  department  of  public  works  in  cities  of 
the  first  class  violates  article  3,  §  7,  of  the  constitution,  which  forbids  the 
general  assembly  to  pass  any  local  law  regulating  the  affairs  of  cities. 

The  act  applies  solely  to  Philadelphia,  and  to  but  one  particular  building 
in  that  city,  and  regulates  the  affairs  of  that  city  by  placing  in  the  control 
of  the  head  of  the  department  of  public  works  a  particular  building,  there* 
by  imposing  upon  him  a  duty  not  before  belonging  to  his  department. 

Statutes — Implied  repeal — Surplusage. 

The  act  of  1893  cannot  be  sustained  by  treating  part  of  the  act  as  snr- 
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plusage,  and  construing  the  rest  as  working  an  implied  repeal  of  the  act 
of  1870. 

Conititutional  law — Co-ordinate  branches  qf  government — Comity, 

Where  an  act  is  clearly  unconstitutional,  no  considerations  of  comity  for 
the  legislature  as  a  co-ordinate  branch  of  the  govemment  will  relieve  the 
Supreme  Court  of  the  duty  of  declaring  the  act  void. 

ConHitutUmal  law — Ptiblic  sentiment. 

In  determining  the  constitutionality  of  an  act,  the  Supreme  Court  cannot 
consider  public  sentiment,  although  such  sentiment  may  be  unanimous  in 
favor  of  sustaining  an  unconstitutional  act. 

Constitutional  law — Notice  cf  proposed  local  legislation. 

The  Supreme  Court  cannot  declare  void  an  act  certified  by  both  houses 
and  approved  by  the  governor^  because  it  had  not  been  advertised  in  the  lo- 
cality affected,  in  compliance  with  section  8,  article  8,  of  the  constitution. 
The  court  is  bound  to  presume  that  all  precedent  formalities  had  been  com- 
plied with. 

McCoLLUM,  MrroHELL  and  Thompson,  JJ.,  dissent. 

Argued  June  1, 1893.  Bill  in  equity  by  Samuel  C.  Perkins, 
William  Brice,  Mahlon  H.  Dickinson,  Isaac  S.  Cassin,  Thomas 
E.  Gasklll,  John  L.  Hill,  Richard  Peltz,  William  S.  Stokley, 
Hiram  Miller  and  William  H.  Wright,  constituting  a  majority 
of  the  commissioners  for  the  erection  of  the  public  buildings, 
and  all  of  the  members  thereof  excepting  the  mayor  of  Phila- 
delphia and  the  presidents  of  the  select  and  of  the  common 
councils,  against  the  city  of  Philadelphia  and  James  H.  Wind- 
rim,  director  of  the  department  of  public  works  of  said  city. 
Before  Stekrbtt,  C.  J.,  Green,  Williams,  McCollttm, 
MrrcHBLL,  Dean  and  Thompson,  JJ. 

Bill  CO  restrain  defendants  from  interfering  with  construction 
of  public  buildings  by  plaintiffs. 

The  averments  of  the  bill  and  the  decree  of  the  Supreme 
Court  granting  a  special  injunction,  together  with  the  argu- 
ments of  counsel,  appear  at  page  589,  above. 

Opinion  and  reasons  for  decree  of  July  19, 1893,  by 
Mr.  Justice  Dean,  October  2, 1898 : 

By  act  of  5th  of  August,  1870,  what  is  known  as  "  The  Build- 
ing Commission  "  of  Philadelphia  was  created.  It  was  author- 
ized to  erect  public  buildings  for  the  use  of  the  several  courts, 
and  other  municipal  purposes  in  the  city ;  to  locate  them  either 
on  Washington  or  Penn  Square,  as  should  be  determined  by  a 
vote  of  the  people  at  the  general  election  in  October,  1870 ; 


Digitized  by  VjOOQlC 


556  PERKINS  et  al.  v.  PHILADELPHIA. 

Opinion  of  the  Ck>urt.  [166  Pa.' 

procure  such  plans  adapted  to  either  of  said  sites  as,  in  thei^ 
judgment,  might  be  needful ;  employ  competent  architects,  as- 
sistants and  other  employees ;  fix  the  compensation  of  each  per- 
son employed  by  them,  and  do  all  other  acts  necessary,  in  their 
judgment,  to  cany  out  the  intent  of  the  act  in  relation  to  said 
public  buildings ;  to  fill  vacancies  caused  by  death,  resignation 
or  otherwise,  of  any  of  the  members  of  the  commission  ;  make 
all  needful  contracts  for  the  construction  of  said  buildings, 
which  contracts,  when  approved  by  a  majority  of  the  commis- 
sion, should  be  binding  upon  both  the  city  and  the  contract- 
ore  ;  make  requisitions  on  the  city  councils  prior  to  1st  day  of 
December  in  each  year  for  the  money  required  for  the  purposes 
of  the  commission  the  succeeding  year,  the  amount  to  be  ex- 
pended by  the  commissioners  being  strictly  limited  to  the  sum 
required  to  satisfy  their  contracts  for  the  erection  of  said  build- 
ings, and  for  the  proper  and  complete  furnishing  thereof.  The 
act  further  directed  that  any  part  of  said  buildings,  when  com- 
pleted, should  be  occupied  by  such  branches  of  the  municipal 
government  as  they  were  intended  for,  and  the  present  buildings 
on  Independence  Square,  except  Independence  Hall,  as  soon 
as  the  public  buildings  were  entirely  completed,  should  be  re- 
moved. Further,  it  was  made  the  duty  of  all  branches  of  the 
city  government  to  do  and  perform  all  such  acts  in  aid  of  the 
intent  and  purpose  of  the  act  as  the  commission  might,  from 
time  to  time,  i*equire. 

Under  this  act,  the  commission  organized,  and  has  since  been 
in  uninterrupted  existence  down  to  24th  of  May,  1898.  An 
attempt  was  made  in  the  Constitutional  Convention  of  1874, 
when  the  section  which  prohibited  the  legislature  from  creating 
such  commissions  was  under  discussion,  to  amend  it  by  adding, 
'^  And  all  such  commissions  now  existing  are  hereby  abolished,'^ 
but  the  amendment  was  rejected.  Then,  when  the  act  of  1885, 
providing  for  corporate  government  of  cities  of  the  first  class, 
was  passed,  a  saving  clause  against  the  repeal  of  special  acts 
was  inserted. 

So  that  the  existence  of  the  commission,  endowed  with  all 
the  great  powers  we  have  mentioned,  is  not  open  to  question. 
Whether  it  was  wise  to  thus  invest  the  servant  with  the  right 
of  the  master  over  the  master's  business  and  master's  purse,  is 
not  for  us  to  inquire.  Such  special  laws  could  be  passed,  and 
often  were  passed,  before  the  new  constitution  went  into  effect. 
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The  commission  organized  27th  August,  1870,  and  for  twenty- 
three  years  has  prosecuted  the  work  intrusted  to  it,  and  this 
work  is  now  approaching  completion.  Exasperating  delay  on 
the  part  of  the  commission  is  alleged ;  extravagance,  misman- 
agement and  dishonesty  are  more  than  insinuated.  It  is  averred, 
it  has  so  conducted  the  work  as  to  arouse  the  hostility  of  the 
city,  and  prompt  a  practically  unanimous  demand  for  the  repeal 
of  the  commission,  which  demand  was  responded  to  by  the  act 
of  24th  May,  1893,  now  before  us.  The  plaintiffs  aver  this  is 
unconstitutional,  and  must  be  so  pronounced,  and  they  s^k  that 
any  interference  by  the  city  with  the  commission  in  charge  of 
the  work  be  restrained.  The  defendant,  the  city,  affirms  the 
constitutionality  of  the  act,  and,  as  a  consequence,  alleges  that, 
from  the  date  of  its  approval  by  the  governor,  the  commission 
ceased  to  exist,  and  the  city,  in  resuming  possession  of  the  pub- 
lic building,  did  so  in  accordance  with  law. 

The  first  section  of  the  act  abolishing  the  commission  is  as 
follows : 

"  An  act  to  abolish  the  Commissioners  of  Public  Buildings 
and  to  place  all  Public  Buildings  heretofore  under  the  control 
of  such  Commissioners  under  the  control  of  the  Department  of 
Public  Works  in  cities  of  the  first  class. 

"  Section  1.  Be  it  enacted  by  the  Senate  and  House  of  Repre- 
sentatives of  the  Commonwealth  of  Pennsylvania  in  General 
Assembly  met,  and  it  is  hereby  enacted  by  authority  of  the 
same ;  That  commissioners  created  by  any  special  act  of  assem- 
bly for  the  erection  and  construction  of  any  public  buildings, 
required  to  accommodate  the  courts,  and  for  municipal  purposes, 
in  cities  of  the  first  class  in  this  commonwealth,  are  hereby 
abolished,  and  the  erection,  completion,  construction,  repair, 
removal  and  protection  of  all  public  buildings  heretofore  under 
the  control  of  such  commissioners  in  %aid  cities  shall  be  under 
the  direction,  control  and  administration  of  the  department  of 
public  works." 

The  constitutional  power  of  the  legislature  to  repeal  the  spe- 
cial act  creating  the  "  Building  Commission,"  is  not  denied  by 
complainants ;  that  it  should  be  repealed,  if  the  city  of  Phila- 
delphia so  desires,  cannot  be  denied.  But  the  contention  here 
is  not  determined  by  either  the  right  to  repeal  or  the  duty  to 
repeal.     Is  the  act  of  24th  May,  1893,  a  lawful  repeal  of  the 
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special  act  of  5th  of  August,  1870,  or  is  it  itself  a  special  act 
violative  of  the  constitution  ?  It  does  not  purport  to  be  an  act 
for  the  repeal  of  the  act  of  1870.  It  is  entitled,  "  An  act  to 
abolish,"  not  the  "  commission,"  the  warrant  or  authority  by 
which  they  exercised  power,  but  the  "  commissioners,"  those 
who  exercised  the  authority,  "  and  to  place  all  public  buildings 
heretofore  under  the  control  of  such  commissioners,  under  the 
control  of  the  department  of  public  works  in  cities  of  the  first 
clasa."  Its  declared  purpose  is  the  removal  of  the  commis- 
sioners and  the  transfer  of  their  authority  to  the  department  of 
public  works.  The  title  of  an  act  is  part  of  it ;  it  limits  its 
scope,  and  is  properly  used  in  interpreting  its  words :  Pa.  R. 
R.  Co.  V.  Riblet,  66  Pa.  164.  We  therefore  turn  to  that  part 
of  the  act  which  follows  the  title. 

The  first  section  of  the  act,  then,  in  pursuance  of  the  one 
subject  clearly  expressed  in  its  title,  enacts :  "  That  commission- 
ers created  by  any  special  act  of  assembly  for  the  erection  and 
construction  of  public  buildings  required  to  accommodate  the 
courts  and  for  municipal  puiposes  in  cities  of  the  first  class,  are 
hereby  abolished."  Up  to  this  point,  the  commissioners  are 
undoubtedly  removed,  and  their  offices  are  vacated,  but  the 
commission  is  still  in  force.  The  same  section  then  goes  on  to 
say :  "  And  the  erection,  completion,  construction,  repair,  re- 
moval and  protection  of  all  public  buildings  heretofore  under 
the  control  of  such  commissioners  in  said  cities,  shall  be  under 
the  direction,  control  and  administration  of  the  department  of 
public  works." 

The  fii-st  section  of  the  bill  thus  follows  strictly  the  declared 
purpose  of  the  act  in  the  title.  The  commissioners  are  remov- 
ed, and  all  their  powers  and  authority  are  conferred  on  the  de- 
partment of  public  works. 

We  now  turn  to  the  legislation  for  cities  of  the  first  class,  to 
ascertain  what  person  or  persons  shall  perform  the  duties  there- 
tofore imposed  upon  the  removed  commissioners.  Section  1, 
article  4,  of  the  Bullitt  Bill  provides,  that:  *'The  department 
of  public  works  shall  be  under  the  charge  of  one  director,  who 
shall  be  the  head  thereof."  Then  article  12  of  section  1  of  the 
same  bill  enacts,  that,  among  other  officers :  "  The  mayor  shall 
nominate,  and,  by  and  with  the  advice  and  consent  of  select 
council,  appoint  the  director  of  public  works."     The  vacancy 
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thus  created  by  the  removal  of  the  commissioners,  is  thus  filled 
by  an  o£Scer  appointed  by  the  mayor,  with  the  consent  of  select 
council. 

Assuming,  then,  that  the  legislature  did  not  intend  to  pass  a 
bill  containing  more  than  one  subject,  and  that  clearly  expressed 
in  its  title,  the  fii-st  section  of  the  bill  in  apt  words  clearly  ac- 
complished its  purpose ;  but  the  special  act  of  5th  of  August, 
1870,  still  stood  in  full  force  on  the  statute  book,  with  all  its 
special  and  large  powers  relating  specially  to  Philadelphia,  to 
be  performed,  not  by  the  old  commissioners,  but  by  the  officer 
appointed  by  the  mayor. 

Certainly,  it  needs  no  argument  to  show  that  the  special 
powers  enumerated  in  the  act  of  5th  August,  1870,  when  con- 
ferred on  any  officer,  is  a  violation  of  section  20,  article  3,  of 
the  constitution :  ^'  The  general  assembly  shall  not  delegate  to 
any  special  commission  ....  any  power  to  make,  supervise 
or  interfere  with  any  municipal  improvement,  money,  property 
or  effects  ....  or  perform  any  municipal  function  whatever." 
The  special  commission  which,  by  the  general  assembly  of  1870, 
was  delegated  to  certain  commissioners,  was,  by  the  general 
assembly  of  1898,  simply  withdrawn  from  them  and  delegated 
to  the  head  of  the  department  of  public  works,  another  com- 
missioner. The  fact  is  not  material  that  the  new  commissioner 
was  already  by  general  law  an  officer  of  the  city ;  the  special 
and  unusual  power  given  him,  to  be  exercised  in  a  special  man- 
ner, with  reference  to  one  particular  building,  constituted  the 
special  commission  delegated  to  him.  The  first  section,  then, 
which  fulfills  the  promise  of  the  title,  creates  a  vacancy  in  the 
office  of  commissioner,  and  fills  it  with  the  nominee  of  the  gen- 
eral assembly.  The  authority  of  the  general  assembly  of  1870, 
under  the  constitution  of  1888,  to  delegate  such  power  to  a 
special  commission,  was  clear ;  that  of  the  general  assembly  of 
1898,  under  the  constitution  of  1874,  was  peremptorily  forbid- 
den. This  is  not  an  act  increasing  the  duties  and  enlarging 
the  powers  of  the  head  of  the  department  of  public  works  in 
cities  of  the  first  class,  but  an  act  abolishing  commissioners  of 
public  buildings,  and  transferring  their  powers  to  another  in 
such  cities.  There  is  just  one  city  of  the  first  class,  Philadel- 
phia ;  just  one  set  of  commissioners  to  erect  public  buildings  for 
the  use  of  the  courts  and  municipal  purposes,  created  by  any 
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especial  act  of  assembly ;  so  there  can  be  no  doubt  as  to  the  spe- 
cialty of  the  commission  delegated,  nor  of  the  nature  of  the 
powers  conferred. 

If  the  powers  of  the  commission,  by  a  simple  repeal  of  the 
act  of  1870,  had  passed  to  the  city,  the  department  of  public 
works,  as  such,  would  have  taken  nothing.  If  the  city  decided 
to  proceed  with  the  work  of  building,  the  direction  of  the  ac- 
tual labor  would  have  fallen,  by  virtue  of  the  subdivision  of 
executive  powers  of  the  city,  upon  this  department.  But  the 
act  of  1893  proceeded  to  gather  up  carefully  all  the  powers  of 
the  old  commission,  and  deposit  them,  not  with  the  city,  but 
in  the  lap  of  the  director  of  public  works.  By  a  repeal,  the  ex- 
traordinary powers  of  the  commission  would  have  ended  with 
its  own  life ;  the  ordinary  powers  would  have  fallen  back  upon 
the  city  to  be  exercised  in  the  ordinary  manner ;  the  depart- 
ment of  public  works  would  have  performed  such  work  and 
only  such  as  councils,  in  the  exercise  of  their  paramount "  direc- 
tion, control  and  administration "  of  municipal  affairs,  might 
have  seen  fit  to  direct.  Under  the  Bullitt  bill  the  department 
of  public  works  can  only  take  through  the  city ;  if  the  powers 
of  the  commission  had  passed  to  the  city,  the  department,  as 
such,  would  have  taken  nothing ;  the  direction  of  the  actual 
labor  would  have  been  with  it,  by  virtue  of  being  one  of  the 
nine  subdivisions  of  the  executive  power  of  the  city.  But  un- 
der the  act  of  1893  this  department  is  named  as  the  sole  legis- 
lative donee  of  the  powers  of  the  commission.  It  takes  not 
from  or  through  the  city,  but  independently  of  it,  and  directly 
from  the  commonwealth.  Its  title  is  subject  to  no  condition  or 
trust,  but  is  absolute  and  independent ;  as  much  so  as  that  of 
the  old  commission. 

Taking  the  title  and  first  section  of  the  act  together,  and 
treating  the  second  section  as  surplusage,  it  is  legislation  pro- 
hibited by  section  20,  article  8,  and  therefore  cannot  stand. 

But  does  the  second  section,  when  read  in  connection  with 
it,  enable  us  to  sustain  the  act  as  a  whole  ?  This  second  sec- 
tion contains  three  legislative  declarations:  (1)  Repeals  the 
act  of  5th  of  August,  1870.  (2)  Repeals  the  proviso  to  sec- 
tion 1,  article  4,  of  the  general  act  of  1st  of  June,  1885,  saving 
the  act  of  6th  August,  1870,  from  repeal.  (8)  Saves  from  re- 
peal the  act   of   6th  of  March,  1867,  appropriating  grounds 
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for  public  purposes  in  the  city  of  Philadelphia.  All  three  are 
subjects  different  from  that  announced  in  the  title.  The  pur- 
pose of  legislative  action  as  stated  in  the  title,  is  to  remove 
commissioners  of  public  buildings,  and  transfer  their  powers 
and  control  to  another ;  this  purpose,  as  we  have  seen,  is  fully 
carried  out  by  the  language  of  the  first  section.  But  then, 
another  subject  is  taken  up ;  the  act  creating  the  commission 
is  repealed,  and  a  proviso  inserted  saving  from  repeal  the  act 
of  26th  of  March,  1867,  creating  the  Fairmount  Park  Commis- 
sion and  placing  in  its  control  the  property  and  public  build- 
ings of  the  Park.  Neither  of  these  subjects  is  hinted  at  in  the 
tide,  and  both  are  distinct  from  the  subject  announced  in  the 
title,  and  at  variance  with  the  purpose  there  disclosed.  The 
title,  in  substance,  professes  to  abolish  the  commissioners  and 
keep  alive  the  commission.  So  far  as  words  can  do  this,  it  is 
done  in  the  first  section.  But  then  the  legislative  mind  changes 
and  the  second  section  strikes  down  the  one  commission  and 
saves  another.  Therefore,  the  bill  contains  more  than  one  sub- 
ject and  cannot  stand  as  a  whole,  because  of  section  3,  arti- 
cle 3,  of  the  constitution :  "  No  bill  shall  be  passed  containing 
more  than  one  subject,  which  shall  be  clearly  expressed  in  the 
tide." 

It  is  argued  by  counsel  for  the  city  that  the  second  section 
of  the  act  is  supererogatory,  and  that  all  of  the  first  section  ex- 
cept the  first  sentence  was  needless.  With  all  but  the  first 
sentence  eliminated,  the  act  would  stand  thus :  ^^  Commission- 
ers created  by  any  special  act  of  assembly  for  the  erection  and 
construction  of  public  buildings  required  to  accommodate  the 
courts  and  for  municipal  purposes  in  cities  of  the  first  class  in 
this  commonwealth  are  hereby  abolished." 

Treating  this  as  the  whole  of  the  act  and  all  the  rest  as  sur- 
plusage, it  is  averred  there  is  such  a  positive  repugnance  be- 
tween it  and  the  old  act  as  necessarily  works  the  repeal  of  the 
commission. 

We  have  given  this  point  most  careful  consideration,  with  a 
desire,  if  possible,  to  treat  the  act  of  1893  as  simply  a  repeal 
of  that  of  1870.  But  the  significant  language  of  the  later  act 
warrants  no  such  construction ;  abolishing  the  commissioners 
does  not  touch  their  commission ;  there  is  only  a  vacancy  in 
the  office.  Besides,  the  legislative  intent  is  so  manifest  in  the 
Vol.  clvi — 36 
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title  and  first  section  of  the  act  to  oust  the  commissioners  and 
save  the  commission  to  the  department  of  public  works,  that  it 
would  do  positive  violence  to  the  obvious  natural  meaning  of 
words,  were  we  to  treat  the  whole  act  as  one  repealing  the 
former  act.  It  is  our  desire,  as  well  as  a  judicial  duty,  to  sus- 
tain and  enforce  all  acts  of  assembly  which  do  not  manifestly 
tmnsgress  against  the  constitution,  but  we  cannot  frame  new 
bills  which  are  constitutional,  and  substitute  them  for  older 
ones  which  are  not. 

The  plaintiffs  further  aver  that  this  bill  violates  section  7, 
article  3,  of  the  constitution  :  "  The  general  assembly  shall  not 
pass  any  local  or  special  law.  .  .  .  regulating  the  affairs  of 
counties,  cities,  townships,  boroughs,  or  school  districts." 

This  act  purports  to  be  a  general  law  applicable  to  cities  of 
the  first  class.  We  have  held,  and  now  adhere  to  it,  that  the 
legislature  may  lawfully  classify  cities  for  corporate  purposes, 
and  that  an  act  to  promote  such  purposes  is  not  local  or  special, 
merely  because,  at  the  date  of  its  passage,  there  was  but  one 
city  to  which  it  applied.  But  it  has  been  decided  in  case  after 
case,  since  the  constitution  of  1874  went  into  effect,  in  positive 
unmistakable  language,  that  if  the  act  was  intended  to  apply 
to  but  one  particular  city,  county  or  township,  and  was  not 
intended  to  and  could  never  apply  to  any  other,  it  was  local 
and  therefore  unconstitutional.  This  act  is  nominally  gen- 
eral ;  applies  in  terms  to  cities  of  the  fii*st  class ;  abolishes 
commissioners  of  public  buildings  for  the  use  of  courts  and 
municipal  purposes  in  such  cities,  created  by  special  acts  of 
assembly,  and  places  all  buildings  heretofore  under  their  con- 
trol in  the  control  of  the  department  of  public  works.  At  the 
date  of  its  passage  there  was  just  one  city,  one  set  of  commis- 
sioners, one  special  act  of  assembly,  one  public  building,  to 
which  it  could  apply  ;  from  the  very  nature  of  the  case,  there 
never  could  be  another  city  in  the  first  class  to  which  the  act 
could  apply,  for  it  transfers  to  the  department  of  public  works 
buildings  heretofore  under  the  control  of  such  commissioners ; 
no  matter  how  many  cities  come  into  this  class,  nor  how  soon 
they  reach  it,  this  act  cannot  apply  to  them,  for  their  affairs 
have  not  heretofore  been  regulated  by  the  special  provisions 
of  any  such  act  as  that  of  1870. 

In  fact  it  is  not  denied  that  the  act  applies  solely  to  Phila- 
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delphia,  and  to  but  one  particular  building  in  that  city,  and 
regulates  the  affairs  of  that  city  by  placing  in  the  control  of 
the  head  of  the  department  of  public  works  a  particular  build- 
ing heretofore  under  the  special  control  of  a  special  commisr 
sion  with  special  powers.  It  even  goes  further,  and  in  express 
terms  imposes  upon  him  a  duty  not  theretofore  belonging  to 
his  department.  The  act  of  1870  directed  the  building  com- 
mission, on  the  completion  of  the  City  Hall,  to  remove  all  the 
buildings  on  Independence  Square  except  Independence  Hall, 
and  place  the  ground  in  good  condition ;  the  general  act  of 
1886  put  in  charge  of  the  director  of  public  works  in  cities  of 
the  fii-st  class  "  the  construction,  protection  and  repair  of  pub- 
lic buildings ;  "  the  act  of  1893  divests  councils  of  any  control 
over  this  subject  as  effectually  as  the  act  of  1870,  by  inserting 
the  word  "removal.''  as  among  the  new  duties  imposed  upon  the 
director  of  public  works.  In  every  sense  of  the  words  of  the 
constitution,  the  act  is  local,  special,  and  regulates  the  affairs 
of  the  city  to  the  exclusion  of  the  municipal  legislature,  the 
city  councils.  True,  it  does  this  under  the  guise  of  a  general 
law ;  but  as  is  said  in  Scowden's  Appeal,  96  Pa.  425,  City  of 
Titusville  case :  "  It  requires  but  a  glance  at  the  act  to  see 
that  it  is  an  attempt  to  evade  the  constitution.  It  is  special 
legislation  under  the  guise  of  a  general  law.  Of  all  forms  of 
special  legislation  this  is  the  most  vicious.  ...  It  is  merely 
an  attempt  to  legislate  for  certain  cities  of  the  fifth  class  to 
the  exclusion  of  all  other  cities  of  the  same  class." 

It  cannot  be  pretended  that  the  act  of  1898  can  have  any 
application  to  any  other  city  than  Philadelphia  which  may  sub- 
sequently come  into  the  fii-st  class.  If  a  dozen  cities,  by  reason 
of  increase  of  population,  had  come  into  the  class  since  the  act 
of  classifying  cities  was  passed,  no  one  of  them  would  have  been 
affected  by  the  act  of  1893,  because,  while  each  would,  under 
the  general  act  of  1885,  have  had  a  department  of  public  works, 
no  one  of  them  would  have  had,  in  such  department,  the  special 
powers  here  transferred  to  the  department  of  public  works  in 
Philadelphia. 

The  act  stands  before  us,  as  if  the  legislature  had  given  it 
this  form :  **  The  Commissioners  of  Public  Buildings  in  the 
city  of  Philadelphia,  holding  office  under  the  act  of  5th  of  Au- 
gust, 1870,  are  hereby  i-emoved,  and  all  their  powers  and  duties 
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under  said  act,  with  reference  to  the  erection  of  city  hall  in 
said  city  of  Philadelphia,  together  with  the  duty  of  removing 
buildings  from  Independence  Square,  are  hereby  delegated  to 
the  head  of  the  department  of  public  works  in  said  city,  and  all 
acts  inconsistent  with  this  act  are  hereby  repealed  except  the 
act  of  26th  of  March,  1867,  which  places  in  the  control  of  the 
commissioners  of  Fairmount  Park  the  public  buildings  in  said 
park ;  and  it  is  further  enacted,  that  this  is  not  local  and  special 
legislation,  but  it  is  a  general  law  for  the  government  of  cities 
of  the  first  class  in  this  commonwealth." 

This  is  the  act  of  1893  stiipped  of  a  disguise  so  thin  that  it 
can  scarcely  be  called  one,  and  brings  it  directly  within  the 
prohibition  of  section  7,  article  3,  of  the  constitution,  as  clearly 
as  was  decided  in  Scowden's  Appeal,  the  act  of  April  18, 1878, 
regulating  the  affairs  of  the  city  of  Tituaville  and  Crawford 
county,  came  within  the  same  piohibition.  To  the  same  effect 
as  Scowden's  Appeal,  are  Davis  v.  Clark,  106  Pa.  377 ;  McCar- 
thy V.  Commonwealth,  110  Pa.  246 ;  Scranton  v.  Silkman,  113 
Pa.  191 ;  Morrison  v.  Bachert,  112  Pa.  322;  Ayar's  Appeal,  122 
Pa.  266,  and  many  others. 

It  may  be  asked,  then,  cannot  a  city  or  other  municipality, 
because  of  the  constitutional  prohibition,  rid  itself  of  obnoxious 
local  and  special  laws  antedating  the  present  constitution? 
We  answer,  ceitainly  it  can,  if  that  be  the  real  end  in  view. 
The  very  same  article  3,  section  7,  which  forbids  local  and  spe- 
cial legislation,  points  the  way  so  plainly,  that,  of  all  forms  of 
legislation,  it  is  subject  to  the  least  uncertainty.  It  says,  after 
enumerating  what  laws  shall  not  be  passed :  *^  But  laws  i*epeal- 
ing  local  or  special  laws  may  be  passed."  Under  this  express 
constitutional  authority,  an  act  of  a  dozen  lines,  repealing  the 
act  of  5th  of  August,  1870,  would  have  ousted  the  commission- 
ers and  obliterated  the  commission.  All  the  rights  of  the  city 
over  its  own  property,  with  the  control  of  its  own  purse,  would 
at  once  have  been  resumed.  Then,  through  councils,  the  di- 
rect representatives  of  the  people,  by  ordinances.  City  Hall  could 
have  been  completed,  the  old  buildings  on  Independence  Square 
removed,  in  a  time  and  way  and  at  such  cost  as  to  the  city 
seemed  proper.  Why  this  easy  path  to  the  professedly  desired 
end  was  not  followed,  we  do  not  know ;  we  do  know,  however, 
that,  whether  this  act  was  designed  with  a  view  to  evade  the 
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prohibitions  of  the  fundamental  law,  or  those  having  it  in 
charge,  in  haste  to  accomplish  a  lawful  purpose,  carelessly  and 
unlawfully  framed  it,  the  result  is  the  same ;  as  it  and  the  con- 
stitution cannot  stand  together,  the  act  must  fall. 

The  argument,  that  every  reasonable  intendment  should  be 
made  in  favor  of  the  constitutionality  of  a  law  enacted  by  a 
co-ordinate  bmnch  of  the  government,  appeals  to  us  with  much 
force.  But  the  matter  to  be  determined  is  purely  judicial ;  a 
spirit  of  comity  can  only  impel  us  to  a  careful  consideration  of 
the  question ;  it  cannot  determine  the  answer ;  that  must  be 
found  in  the  language  of  the  act,  and  the  manifest  intent  of 
the  constitution.  If  this  act  be  sustained,  the  same  sort  of  leg- 
islation can  regulate  the  affairs  of  the  most  insignificant  borough 
in  the  commonwealth,  and  we  may  expect  a  flood  of  the  same 
vicious  local  laws  which  preceded  the  adoption  of  the  constitu- 
tion of  1874.  It  is  certainly  not  forgotten,  that  the  well-nigh 
unanimous  demand  which  brought  the  convention  of  1873  into 
existence,  was  prompted  by  the  evils  springing  from  local  and 
special  legislation.  That  convention,  direct  from  the  people, 
composed  of  the  ablest  and  most  experienced  citizens  of  the 
commonwealth,  fi-amed  this  aiticle  3  on  legislation.  Assuming, 
what  was  the  settled  law,  that  the  general  assembly  had  all  leg- 
islative power  not  expressly  withheld  from  it  in  the  organic  law, 
they  set  about  embodying  in  that  law  prohibitions  which-should, 
in  the  future,  effectually  prevent  the  evils  the  people  complain- 
ed of.  Article  3  is  almost  wholly  prohibitory ;  it  enjoins  very 
few  duties,  but  the  ^^  thou  shalt  nots  "  number  more  than  sixty, 
among  them  sections  3,  7  and  20,  which  we  here  decide  to  be 
ti*ansgressed  by  this  act.  That  constitution,  with  this  article 
the  most  prominent  feature  of  it,  was  adopted  by  an  unprece- 
dented majority  on  a  direct  vote,  indicating  a  settled  determined 
purpose  on  part  of  the  people  to  hold  back  from  the  legislature 
the  power  to  enact  local  and  special  laws.  Eveiy  department 
of  the  government  is  bound  by  its  provisions,  but  especially  is 
this  court,  for  on  it  is  the  duty  of  judicially  determining  any  vio- 
lation of  it.  The  state  as  a  whole  is  subject  to  it ;  the  largest 
municipality  as  well  as  the  smallest  township.  Yet  it  is  a  fact 
that,  notwithstanding  the  respect  which,  as  citizens  of  a  free 
commonwealth,  we  all  have  for  the  fundamental  law,  since  1874 
more  than  three  hundred  bills  have  been  passed  by  the  legisl  v 
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ture,  which  four  governors  have  vetoed  because  they  were  un- 
constitutional ;  nearly  one  hundred  of  these  because  they  violated 
section  7,  article  3,  prohibiting  local  and  special  laws.  In  the 
same  time,  thirty-three,  which  received  executive  approval,  have 
been  pronounced  unconstitutional  by  this  court,  most  of  them 
because  violative  of  the  same  section  7,  article  3.  When  we 
consider  that  no  special  duty  of  judicial  ascertainment  of  the 
constitutionality  of  legislation  is  imposed  on  the  executive  de- 
partment, we  must  assume,  these  vetoed  bills  were  so  palpaUy 
unconstitutional  that,  under  the  oath  taken  by  the  head  of  that 
depai-tment,  he  could  not  conscientiously  affix  his  signature  to 
them ;  and  the  correctness  of  that  assumption  is  all  the  more 
probable  from  the  fact,  that  more  than  one  third  of  the  mem- 
bers of  the  general  assembly  must  have  concurred  in  his  ob- 
jections, for,  so  far  as  we  can  discover,  in  no  instance  were  any 
of  them  passed  over  his  veto.  During  the  session  at  which  this 
bill  was  passed  seventy-three  were  vetoed ;  thirty-seven  or  more 
than  one  half  were  refused  signature  because  violative  of  the 
constitution ;  of  these  thirty-seven,  twelve  transgressed  sec- 
tion 7,  of  article  8^  against  local  and  special  legislation,  and 
most  of  the  others,  sections  8, 18  and  20  of  the  same  article. 
Why  such  a  fact  exists,  of  course,  must  be  in  a  great  degree 
conjectural.  Mr.  Buckalew,  in  his  excellent  work  on  the  con- 
stitution of  1874,  noticing  that  for  the  legislative  session  of 
1879,  Governor  Hoyt  had  vetoed  thirteen  bills  because  clearly 
violative  of  prohibitory  clauses  in  article  8,  suggests,  as  the  rea- 
son, that  the  old  habits  of  special  legislation  prior  to  1874  were 
"  thrown  off  with  difficulty  and  often  with  reluctance.'*  But 
this  explanation  does  injustice  to  the  legislative  branch.  The 
general  assembly  of  the  commonwealth  is  just  as  devoted  to 
the  constitution  as  either  of  the  other  departments  of  the  gov- 
ernment. In  no  like  period,  since  the  foundation  of  the  com- 
monwealth, as  since  1874,  has  the  material  and  intellectual 
advancement  of  the  whole  people  been  stimulated  and  fostered 
by  so  many  wise  and  beneficent  laws.  But  the  legislature  be- 
ing quickly  responsive  to  local  public  sentiment,  and  having  no 
duty  of  determining  purely  judicial  questions,  honestly  attempts 
legislative  advancement  of  local  interests  or  legislative  relief 
from  local  evils.  Bills  framed  to  accomplish  such  purposes  are 
often  met  and  stricken  down  by  a  constitution  highly  restrio* 
tive,  and  bristling  with  specific  prohibitions. 
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This  is  no  imputation  on  either  the  integrity  or  patriotism  of 
the  popular  b)*Hnch  of  the  government.  Under  the  circum- 
stances it  would  be  strange  if  the  fact  were  otherwise. 

But,  being  the  fact,  what  reasonable  intendment  in  favor  of 
the  constitutionality  of  an  act  is  to  be  made  irom  its  passage  by 
the  general  assembly  ?  What  is  the  reasonable  presumption  of 
law  from  that  fact?  The  law  presumes  all  departments  of  the 
government  will  observe  the  constitution,  for  all  are  alike  sworn 
to  do  so ;  but  if  an  infringement  of  it  be  alleged,  we  can  only 
determine  that  question  by  an  impartial  scrutiny  of  the  statute, 
and  by  giving  the  constitution  its  fair,  natural  and  obvious 
meaning ;  in  so  doing,  caution  in  arriving  at  an  opinion  adverse 
to  the  statute  is  a  duty ;  so  is  firmness  in  pronouncing  one  when 
formed.    This  is  all  the  law  enjoins. 

Neither  the  law  controlling  us  in  the  exercise  of  the  duty, 
nor,  since  1874,  any  extreme  rarity  of  unconstitutional  acts  of 
assembly,  warrants  such  intendment  in  favor  of  a  bill  as  re- 
lieves us  from  the  necessity  of  a  judicial  inquiry,  which,  it  seems 
to  us  in  this  case,  leads,  inevitably,  to  a  conclusion  adverse  to 
its  constitutionality. 

Another  point  made  in  the  argument  before  us — that  the  pub- 
lic sentiment  of  Philadelphia  with  practical  unanimity  demanded 
the  passage  of  this  law,  was  doubtless  more  effectively  urged 
before  the  legislature.  But  the  question  presents  itself  to  us 
in  a  different  shape ;  we  do  not  believe  the  intelligent  public 
sentiment  of  the  greatest  city  of  the  commonwealth  demands 
the  accomplishment  of  a  lawful  purpose  by  unlawful  means ; 
unconstitutional  statutes  are  the  very  essence  of  lawlessness. 
Even  if  the  unanimous  public  sentiment  of  the  city  demanded 
the  enforcement  of  this  act,  we  could  not  heed  it.  Public  senti- 
ment, properly,  may  move  courts,  in  matters  wholly  discretion- 
ary, such  as  the  adoption  of  rules  to  speed  causes,  afford  quick 
relief  to  suitors,  and  eradicate  abuses  in  the  administration  of 
justice ;  but  such  sentiment  can  have  no  place  in  the  interpre- 
tation of  a  constitution ;  the  public  sentiment  expressed  in  that 
instrument  is  the  only  sentiment  of  which  a  court  can  take 
notice ;  it  contains  the  deliberate,*  emphatically  expressed  senti- 
ment of  the  whole  people ;  they,  and  they  alone,  can  change  oi 
amend  it  in  the  way  provided  in  it,  but  even  they  cannot  trample 
upon  it.    If  laws  in  conflict  with  it  be  passed  l^  the  legislature, 
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be  approved  by  the  governor,  and  sustained  by  this  conrt,  that 
is  revolution.  It  is  no  less  revolution  because  accomplished 
without  great  inolence.  It  matters  little  to  the  house  owner, 
whether  the  structure  intended  to  shelter  him  be  blown  up  by 
djrnamite  or  the  foundation  be  pried  out,  stone  by  stone,  with 
a  crowbar ;  in  either  case  he  is  houseless.  There  can  be  no 
stability  in  a  free  government,  if  successful  assaults  in  any  de- 
partment be  made  on  the  fundamental  law ; — ^the  supreme  law, 
delibei-ately  established  by  the  whole  people  as  a  rule  of  action 
in  all  governmental  matters  afiFecting  their  welfare. 

As  to  the  averment,  that  the  act  also  violates  section  8,  arti- 
cle 3,  because  notice  of  the  proposed  legislative  action  was  not 
published  in  Philadelphia  at  least  thirty  days  before  the  intro- 
duction of  the  bill,  we  can  only  say,  it  is  not  our  duty  to  go  be- 
hind the  law  to  inquire  whether  all  the  precedent  formalities  have 
ill  fact  been  complied  with.  The  evidence  that  notice  has  been 
published  is  to  be  exhibited  to  the  geneml  assembly ;  it  is  not 
directed  to  be  entered  on  the  journals.  The  law  before  us  is 
certified  by  both  houses  and  approved  by  the  governor.  We 
must  presume  the  requirement  as  to  notice  was  complied  with; 
to  this  effect  are  all  the  authorities  of  numerous  adjudicated 
cases  on  the  same  question. 

Note.  The  court  being  pressed  for  a  speedy  decree  in  this 
case  by  both  parties,  within  half  an  hour  after  it  was  agreed 
upon  in  consultation,  it  was  filed.  There  was  no  time  then  to 
prepare  and  file  an  opinion  with  the  decree.  Therefore,  I  was 
requested  by  the  Chief  Justice  to  pi'epare  an  opinion  embody- 
ing the  reasons  of  a  majority  of  the  court  for  granting  the  pre- 
liminary injunction,  to  be  filed  at  October  term  at  Pittsburgh. 
While  I  feel  sure  the  subject  could  have  been  moi'e  ably  dis- 
cussed by  any  one  of  my  brethren,  I  am,  nevertheless,  confi- 
dent, no  one  of  them  is  clearer  in  his  conviction  that  the  decree 
is  right  on  both  i-eason  and  authority. 

Dissenting  Opinion  by  Mr.  Justice  Mitchell,  Octo-! 
ber2, 1893: 

The  intention  of  the  legislature  in  the  act  of  1893  is  perfectly 
clear,  and  its  object  entirely  constitutional.  The  objections  to 
the  act  are  to  the  mode  in  which  that  intention  and  object  are 
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sought  to  be  accomplished.  If  these  objections  are  substantial, 
then  no  matter  how  well  meant  and  desirable  the  purpose,  it 
must  fail.  That  is  the  penalty  of  living  under  the  present  con- 
stitution, pervaded  as  it  is  by  a  profound  distrust  of  the  legis- 
lature. In  the  impatience  of  the  people  with  some  of  the  evils 
of  special  legislation,  they  have  rushed  to  the  other  extreme, 
and  so  hedged  about  and  bound  up  the  legislative  arm  of  the 
government  that  legitimate  and  necessary  powers  can  be  exer- 
cised only  with  difficulty  if  at  all.  Article  8,  On  Legfislation, 
contains,  as  our  brother  Dean  has  pointed  out,  sixty  specific 
prohibitions,  besides  other  restrictions  and  regulations  not  ab- 
solutely prohibitory.  It  is  a  barbed  wire  fence  ai*ound  all  legis- 
lative action,  bristling  with  points  of  danger  even  to  the  most 
honest,  and  desirable,  and  essential  laws.  A  literal  adherence 
to  all  its  provisions  would  have  stopped  the  wheels  of  govern- 
ment, and  so  this  court  was  forced  to  hold  when  the  first  great 
question  of  the  needs  of  municipal  legislation  came  before  it. 
Some  elasticity  was  absolutely  indispensable,  and  it  was  found 
in  the  principle  of  classification. 

I  make  these  observations  and  this  illustration  to  call  special 
attention  to  the  necessity  of  reading  the  constitution,  where  it 
relates  to  the  powers  of  the  legislative  branch  of  the  government, 
in  a  broad  and  liberal  way,  looking  to  its  spirit  as  more  con- 
trolling than  its  mere  words.  If  a  statute  does  not  offend 
against  the  spirit,  does  not  really  do  the  thing  which  the  con- 
stitution means  to  proliibit,  then  it  should  be  sustained,  although 
its  form  may  be  liable  to  objection  under  the  strict  words  of  the 
prohibition. 

The  act  under  consideration  is  drawn  with  great  carelessness 
or  over-confidence.  The  objections  to  its  form  are  manifest 
and  admitted.  Even  the  argument  of  the  very  skillful  and 
learned  counsel  for  the  respondents  is  an  apology,  and  a  plea 
to  save  it  notwithstanding  its  undeniable  faultsi  In -this  argu- 
ment I  entirely  concur^  As  already  said  the  general  intent  of 
the  act  is  clear,  and  itsobject  entirely  constitutional.'  Looking 
at  this  object  and  intent  the  objections  to  its  form  do  not  seem 
to  me  sufficiently  deep-seated  to  require  us  to  hold  that  it  trans- 
gresses the  real  meaning  of  the  constitutional'  prohibitions. .  It 
will  be  sufficient  without  elaborating  the  discuBsion,'to  iiiidieate' 
in  a  general  way,  the  reasons  why  I  think  it  can  andkmgfat40 
be  sustained. 
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First.  The  creation  of  a  new  commission,  consisting  of  the 
Department  of  Public  Works,  does  not  seem  to  me  the  necessary 
result  of  the  act.  It  is  no  part  of  the  general  intent,  which  is 
to  abolish  the  commission  created  by  the  act  of  1870  and  trans- 
fer its  powers  to  the  city  of  Philadelphia.  The  designation  of 
the  Department  of  Public  Works  is  merely  the  naming  of  that 
branch  of  the  city  government  to  which  the  act  of  1885  would 
commit  the  subject,  had  the  present  act  briefly  repealed  the  act 
of  1870  without  more.  The  transfer  of  the  powers  of  the  old 
commission  to  the  Department  of  Public  Works,  is  a  transfer 
to  the  office,  not  to  the  incumbent,  and  is  therefore  really  to  the 
city  of  whose  government  the  office  is  a  part.  The  naming  of 
the  agent  instead  of  the  principal  is  not  material,  because  the 
whole  scope  of  the  act  shows  that  it  is  not  a  grant  of  power 
to  the  agent  individually,  but  to  him  as  agent  and  represent- 
ing the  principal.  This  conclusion  is  plain  from  the  &ct  that 
if  all  this  part  of  the  statute  had  been  omitted,  the  result  would 
have  been  exactly  the  same.  The  existing  law,  tiie  act  of  1885, 
would  in  that  case  have  transferred  the  power  to  the  same 
place  where  this  act  expressly  puts  it,  namely,  the  Department 
of  Public  Works.  At  most,  this  part  of  the  act  is  surplusage, 
and  should  not  be  allowed  to  vitiate  the  whole. 

Secondly.  The  objection  that  the  act  covers  more  than  one 
subject,  rests  on  the  view  that  it  creates  a  new  commission.    If 
the  construction  indicated  in  the  preceding  paragraph  be  adopt 
ed,  this  objection  disappears. 

Thirdly.  The  act  is  applicable  to  all  cities  of  the  fii^t  class, 
and  relates  to  a  subject  of  municipal  government.  It  therefore 
comes  within  the  decisions  sustaining  the  classification  of  cities 
and  is  a  general  law. 

Fourthly.  Even  if  the  first  section  of  the  act  be  construed 
to  create  a  new  commission,  and  therefore  to  be  unconstitutional, 
the  second  section  is  free  from  that  objection  and  can  stand  by 
itself  as  a  valid  repeal  of  the  act  of  1870.  It  is  clearly  sever- 
able, and  therefore  not  involved  in  the  invalidity  of  section 
first,  if  that  be  conceded  for  the  argument's  sake.  Nor  do  I 
find  the  objection  that  section  second  contains  more  than  one 
subject  insuperable.  The  only  real  subject  is  the  repeal  of  the 
act  of  1870,  and  having  expressly  enacted  that,  the  section  pro- 
ceeds to  repeal  a  section  of  the  act  of  1885  which  had  preserved 
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the  commission  under  the  act  of  1870,  and  therefore  might  be 
thougUt  to  conflict  with  the  present  act  But  in  repealing  that 
section  of  the  act  of  1885  without  qualification,  the  act  of  1867 
creating  the  Park  Commission  would  also  be  repealed,  which 
was  not  intended  or  desired,  and  therefore  a  saving  proviso  was 
added  with  regard  to  this  last  act. 

In  all  this  there  is  nothing  but  the  one  subject,  the  repeal  of 
the  act  of  1870  and  thereby  the  abolition  of  the  commission 
created  by  it.  The  repeal  of  the  section  of  the  act  of  1885 
was  a  part  of  the  same  purpose,  and  the  proviso  as  to  the  Park 
Commission  was  necessary  in  order  to  limit  the  repeal  to  the 
object  really  intended.  It  no  more  introduced  a  new  subject 
than  the  usual  clause  repealing  all  laws  and  parts  of  laws  in- 
consistent with  a  new  enactment. 

For  these  reasons  I  am  of  opinion  that  the  injunction  should 
be  dissolved. 

Dissenting  Opinion  by  Mb.  Justice  Thompson,  Octo- 
ber 2, 1898: 

The  contention  of  the  plaintiffs  is  that  the  act  of  the  general 
assembly,  approved  May  24, 1898,  is  within  the  inhibition  of 
the  constitution,  because  it  conflicts  with  its  prohibition  of 
amendments,  revivals  or  extensions  of  acts  of  assembly  by  their 
titles,  because  it  violates  its  mandate  forbidding  the  enactment 
of  special  or  local  laws  regulating  the  affairs  of  any  city  or 
county,  because  it  was  not  advertised  as  required  in  cases  of 
special  or  local  laws  and  because  it  is  an  attempted  delegation 
of  a  municipal  duty  to  a  special  office  or  department 

The  act  of  Aug.  6, 1870,  constituted  certain  citizens,  together 
with  the  mayor  and  the  president  of  the  select  and  common 
councils,  commissioners,  for  the  erection  of  the  public  buildings 
required  to  accommodate  the  courts  and  for  all  municipal  pur« 
poses,  and  authorized  them  to  make  their  location  upon  either 
Penn  Square  or  Washington  Square,  to  be  determined  by  a  vote 
of  the  people,  and  to  execute  contracts  for  their  construction. 
It  empowered  them  to  make  requisition  upon  the  councils  for 
the  money  necessary  in  each  year  for  their  expenditures,  for 
which  special  taxes  were  required  to  be  levied.  This  act  thus 
authorized  the  heads  of  executive  and  legislative  departments 
of  the  city,  and  those  citizens  who  were  associated  with  them. 
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to  perform  a  function  municipal  in  character  and  significantly 
made  so  by  associating  in  its  performance  the  chief  representa- 
tives of  those  departments  of  the  city  government  and  by  re- 
quiring all  ^^  its  officers  to  do  all  acts  in  aid  and  promotion  of 
it."  The  act  of  June  1, 1885,  entitled  an  "  act  for  the  better 
government  of  cities  of  the  fu'st  class  in  the  commonwealth,"  is 
a  general  one,  and  a  city  whose  government  is  organized  under 
and  by  virtue  of  it  becomes  distinctively  a  member  of  that  class. 
Philadelphia  being  thus  organized,  is  by  reason  thereof  consti- 
tuted a  city  of  such  class.  The  act  provides  that  in  such  cities 
the  executive  power  shall  be  vested  in  the  mayor  and  in  de- 
partments with  certain  defined  powers  and  duties.  After  pro- 
viding for  their  establishment,  it  enacts :  ^^  Councils  shall  by 
genei-al  ordinances  provide  for  the  proper  and  efficient  conduct 
of  the  officers  of  the  city,  by  the  mayor  and  the  several  depart- 
ments." It  is  manifest  that  while  this  act,  when  it  was  passed, 
was  in  fact  then  intended  to  be  applicable  to  but  one  city,  it 
nevertheless  contemplated  the  creation  of  a  general  class  for 
legislation.  Classification  by  the  general  assembly  has  for  its 
purpose  general  legislation,  and,  under  the  constitution,  is  a 
legislative  method  resorted  to  in  order  to  accomplish  it.  The 
title  to  the  act  in  this  contention  is  ^^  An  act  to  abolish  com- 
missioners ....  in  cities  of  the  first  class,"  and  indicates  its 
clearly  defined  purpose  to  be  legislation  for  a  geneiul  class.  Its 
enacting  clauses  provide  for  the  abolition  of  commissioners^ 
created  by  any  special  act  of  assembly,  for  the  charge,  direction 
and  control  of  public  buildings  of  cities  of  the  first  class  by  the 
departments  of  public  works,  and  for  the  repeal  of  the  proviso 
in  the  genei*al  act  which  continued  the  commissionei-s.  This 
language  very  clearly  marks  out  legislation  for  a  class,  and  as 
such  constitutes  general  legislation.  Its  dominating  object  is 
the  repeal  of  any  act  creating  building  commissioners  in  cities 
bi  the  first  class.  As  a  repealing  statute,  it  would  not  fall 
within  the  limits  of  the  prohibited  class  of  local  or  special  laws. 
While  the  constitution  prohibits  the  director  indirect  euact- 
inent  of  such  laws,  it  does  not  place  the  same  inhibition  upon 
dtatutes  intended  for  their  repeal..  It  hais  not  done  so  because 
their -repeal  doubtlesS'in  some  instances  may  becdme  necessaty 
in  order  to  effectuate  general  legislation.  The  present  statute 
repeals  any  act  creating  commissioner,  and  strikes  down  theit 
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functions  •which,  without  the  act  creating  them,  would  have 
been  inherent  in  the  designated  department.  Its  entire  scope 
covers  this  object,  and  this  legislative  intent  is  expressed  by  no 
uncertain  or  doubtful  language.  Standing  as  a  repealing  act, 
it  is  not  prohibited  by  the  fundamental  law. 

But  this  conclusion  is  resisted  because,  it  is  contended,  the 
act  overlaps  repeal  with  affirmative  legislation.  A  repeal  alone, 
would,  without  doubt,  have  placed  the  public  buildings  of  a 
member  of  the  first  class  of  cities  in  the  charge,  control  and 
under  the  direction  of  the  department  of  public  works,  for  the 
act  organizing  the  government  of  such  cities  provides,  "the 
construction,  protection  and  repair  of  public  buildings,"  shall 
be  "  under  the  direction,  control  and  administration  of  the  de- 
partment of  public  works.''  The  present  act,  after  abolishing 
commissioners,  provides  that  all  public  buildings  heretofore 
under  the  control  of  commissioners  in  said  cities,  "shall  be  un- 
der the  direction,  control  and  administration  of  the  department 
of  public  works."  These  words  are  thus  identical  with  those 
used  in  the  governing  act,  and  therefore  cannot  be  said  to  con- 
stitute new  or  additional  legislation.  With  or  without  the 
words  in  question  the  effect  of  the  repeal  would  hftve  been  the 
same.  Their  use  was  unnecessary,  but  doubtless  the  tegislartura 
by  using  them  with  the  words  of  repeal  intended  an  iteration 
of  the  absolute  extinction  of  building  commissioners  in  ^  man- 
ner more  clear  and  emphatic  than  would  have  been  indicated 
by  a  simple  repeal.  The  proposition  that  the  act  as  a  repealing 
statute  is  brought  within  the  inhibition  of  the  constitution,  be- 
cause in  addition  to  repeal  it  contains  a  substantial  iteration  of 
it,  would  seem  like  refinement  run  mad,  and,  if  subtle,  would 
appear  to  be  beyond  ordinary  comprehension. 

But  the  plaintiffs  contend  that  the  repeal  is  incidental  and 
the  act  is  "  intended  to  apply  to  one  particular  city  or  county 
and  cannot  have  any  application  to  any  other  city  within  the 
designated  class  "  and  is  "  an  attempt  to  regulate  by  a  special 
law  the  affairs  of  the  particular  city  to  which  it  is  applicable," 
and  therefore  comes  within  the  grasp  of  the  constitutional  pro- 
hibition. The  history  of  legislation  in  this  state  will  attest  tliat 
the  promotion  of  the  public  welfare  has  been  best  accomplished 
by  a  resort  to  classification,  and  the  exercise  of  this  power  for 
such  purpose  has  never  been  questioned.    Where  the  popu!a* 
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tion  in  a  city  or  cities  has  become  very  great,  classification, 
which  has  its  basis  in  population,  must  necessarily  constitute 
an  exceedingly  limited  number  of  the  first  class,  because  their 
necessities  and  requirements,  in  consequence  of  their  great  size, 
are  peculiarly  distinctive.  The  limitation  in  numbers  reducing 
the  class  even  to  a  minimum  can  have  no  effect  upon  the 
general  character  of  the  legislation  in  regard  to  such  class. 
While,  therefore,  all  legislation  relating  to  cities  of  the  first 
class  is  necessarily  applicable  to  the  city  of  Philadelphia,  as  it 
is  the  only  member  of  that  class,  it  does  not  follow  that  because 
such  is  the  case  the  legislation  is  as  a  consequence  a  violation 
of  the  constitution. 

In  Wheeler  v.  Philadelphia,  77  Pa.  349,  it  is  said  by  Mr. 
Justice  Paxson:  "  But  it  is  contended  that  even  if  the  right  to 
classify  exists,  the  exercise  of  it  by  the  legislatui-e  in  this  in- 
stance is  in  violation  of  the  constitution  for  the  reason  that 
there  is  but  one  city  in  the  state  with  a  population  exceeding 
three  hundred  thousand,  that  to  form  a  class  containing  but  one 
is  in  point  of  fact  legislating  for  that  one  city  to  the  exclusion 
of  all  others  and  constitutes  local  and  special  legislation  pro- 
hibited by  the  constitution.  The  argument  is  plausible  but 
unsound."  Again,  he  says :  "  In  the  mean  time  is  the  classifi- 
cation as  to  the  cities  of  the  first  class  bad  because  there  is  only 
one  of  the  class  ?  We  think  not.  Classification  does  not  de- 
pend upon  numbers."  Again :  "  If  the  classification  of  cities 
is  in  violation  of  the  constitution,  it  follows,  of  necessity,  that 
Philadelphia  as  a  city  of  the  first  class  must  be  denied  the  legis- 
lation necessary  to  its  present  prosperity  and  future  develop- 
ment, or  that  small  cities  must  be  burdened  with  legislation 
unsuited  to  their  needs.  For  if  the  constitution  means,  what 
the  complainants  aver  that  it  does,  Philadelphia  can  have  no 
legislation  that  is  not  common  to  all  other  cities  of  the  state." 
Again :  ^^  Must  the  legislation  for  a  great  commercial  and  manu- 
facturing city  with  a  population  approaching  one  million  be 
regulated  by  the  wants  and  necessities  of  an  inland  city  of  ten 
thousand?  If  the  constitution  answers  this  question  in  the 
affirmative,  we  are  bound  by  it,  however  we  might  question  its 
wisdom.  But  no  such  construction  is  to  be  gathered  from  its 
terms  and  we  will  not  presume  the  framers  of  that  instrument, 
or  the  people  who  ratified  it,  intended  that  the  machinery  of 
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their  state  government  should  be  so  bolted  and  riveted  down 
by  the  fundamental  law  as  to  be  unable  to  perform  its  necessary 
functions." 

Philadelphia  having  its  municipal  government  organized  un- 
der the  general  act  for  the  government  of  cities  of  the  first  class 
and  by  reason  thei*eof  having  become  a  city  fixed  and  estab- 
lished as  such  among  the  first  class,  legislation  of  a  municipal 
character  for  that  class,  although  applicable  to  it  alone,  as  its 
only  member,  is  general  and  not  special,  and  the  reason  for  it 
is  that  it  is  based  upon  classification  which  has  its  foundation 
in  legislative  necessity.  In  Weinman  v.  Passenger  Railway 
Company,  118  Pa.  203,  Mr.  Justice  Williams  says :  "  For  the 
purpose  of  local  government,  the  state  is  subdivided  into  coun- 
ties, township  and  other  municipal  and  quasi-municipal  corpora- 
tions. Each  class  of  these  subdivisions  has  purposes  to  subserve 
that  are  peculiar  to  it  and  need  to  be  invested  with  the  powers 
necessaiy  to  that  end.  Generally  speaking,  all  the  members  of 
each  class  have  some  local  function  to  perform.  Classification 
therefore  upon  this  basis  has  been  recognized  and  a  statute  re- 
lating to  all  the  townships,  all  the  school  districts,  or  all  the 
members  of  any  particular  class  of  the  municipal  divisions  of 
the  state  has  been  held  to  be  constitutional.  It  has  been  found 
desirable  to  divide  cities  into  classes  upon  the  basis  of  their 
population.  The  needs  of  a  great  city  with  a  half  of  a  million 
or  more  of  people  are  somewhat  different  in  many  respects  from 
the  needs  of  a  city  with  ten  thousand.  The  organization  of 
their  local  governments  and  the  management  of  their  munici- 
pal affairs  will  be  quite  unlike.  Each  requires  legislation  pecu- 
liar to  itself."  In  Ruan  Street,  182  Pa.  257,  it  is  said  by  Mr. 
Justice  Williams,  in  delivering  the  opinion  of  the  court: 
"The  force  of  the  argument  in  support  of  classification  in 
Wheeler  v.  Philadelphia,  and  it  is  the  only  line  of  argument 
by  which  it  can  be  sustained,  lies  in  the  evident  necessity  for 
the  possession  and  exercise  of  other  and  somewhat  different 
corporate  powers  by  the  city  on  the  seaboard  from  those  re- 
quired by  the  inland  city — ^by  the  city  with  the  population  of 
one  million  from  those  required  by  the  city  of  ten  thousand. 
These  great  differences  in  population  render  it  necessary  that 
there  should  be  corresponding  differences  in  the  number,  char- 
acter, powers,  and  duties  of  the  officers  by  whom  municipal 
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governmonts  ai*e  to  be  conducted  and  the  manicipal  necessities 
provided  for,  and  classification  was  sustained  as  a  necessary 
means  for  enabling  the  legislature  to  make  provisions  adapted 
to  secure  each  class  of  cities,  the  corporate  powers  and  the 
number,  character,  powers  and  duties  of  the  oflBcei's  best  adapted 
to  secure  its  needs  without  an  infraction  of  the  constitution." 
The  constitutional  mandate  restricting  legislation  to  defined 
limits  has  for  its  object  the  passage  of  wise  and  uniform  laws 
beneficial  to  the  masses  of  the  people,  and  the  prevention  of 
vicious  and  injudicious  enactments  advantageous  to  few  per- 
sons, and  was  not  intended  to  defeat  or  prevent  legislation  for 
greatly  concentrated  population,  whose  necessities  springing 
from  such  concentration  concern  quarantine,  health,  trade,  pub- 
lic buildings,  political  divisions  and  finances,  and  require  dis- 
tinctive legislation.  The  legislature,  confronted  with  conditions 
arising  from  such  necessities,  has  therefore  passed  laws  relat- 
ing to  them  as  applicable  to  a  class,  althpugh  existing  in  a  sin- 
gle locality,  and  has  founded  such  classification  upon  needs 
imperatively  demanding  legislation.  The  statute  in  the  present 
controversy  relates  to  a  class,  whose  locality  is  restricted,  and 
concerns  the  erection,  completion,  construction  upon  and  pro- 
tection of  public  buildings,  a  subject  that  pertains  to  municipal 
government  so  designated  in  the  general  act  governing  cities  of 
the  first  class,  and  as  essentially  so  as  any  object  of  municipal 
administration.  As  it  is  thus  made  applicable  to  a  general  class 
and  intended  for  a  municipal  purpose,  the  contention  that  it  is 
special,  as  the  class  contains  but  one  member,  cannot  be  suc- 
cessfully maintained,  because  it  has  the  constituents  of  general 
legislation,  namely,  the  class  and  the  purpose.  This  general 
character,  thus  manifested,  cannot  be  modified  by  the  allegation 
that  the  motive  of  the  legislature  in  its  enactment  was  to  ac- 
complish a  special  purpose.  The  judiciary  has  nothing  to  do 
with  the  moving  causes  of  legislation,  and  will  always  presume 
that  a  co-ordinate  branch  of  government  is  impelled  by  proper 
motives  and  is  controlled  by  a  due  i-egard  for  constitutional 
mandate.  The  presumption,  that  general  legislation  was  ia- 
tended  should  therefore  prevail,  and  is  in  harmony  with  judi- 
cial opinion  that  legislation,  with  classification  as  its  basis,  is 
general.  In  Ayars'  Appeal,  122  Pa.  281,  the  present  Chief 
Justice  says :  ^^  Laws  enacted  in  pursuance  of  such  classifica- 
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tion  and  for  such  purposes  are  properly  speaking  neither  local 
nor  special.  They  are  general,  because  they  apply  alike  to  all 
that  are  similarly  situated  as  to  their  peculiar  necessities.  All 
legislation  is  necessarily  based  upon  a  classification  of  its  sub- 
jects, and  when  such  classification  is  fairly  made,  laws  enacted 
in  conformity  thereto  cannot  be  properly  characterized  as  either 
local  or  special." 

In  Reeves  v.  Railway  Company,  152  Pa.  162,  Mr.  Justice 
Mitchell  in  delivering  the  opinion  of  the  court  sustaining 
the  constitutionality  of  the  act  of  May  8,  1876,  relating  to  the 
use  of  motive  power  upon  passenger  railways  in  cities  of  the 
first  class,  said:  ^^It  is  claimed  however  that  it  transgresses 
the  prohibition  of  article  3,  section  7,  of  the  constitution  in 
that  it  is  a  local  or  special  law  amending  or  extending  the 
charter  of  a  corporation.  But  under  the  settled  construction 
of  this  section  classification  of  subjects  including  cities  is  per- 
missible and  legislation  which  applies  alike  to  all  the  members 
of  a  class  is  not  local  or  special  but  general." 

It  is  contended  that  the  act  in  question  is  an  act  prohibited 
by  the  constitution,  because  it  attempts  to  regulate  the  affairs 
of  a  particular  city  by  a  transfer  of  the  functions  of  the  com- 
missioners to  a  special  department  or  officer.  The  act,  under 
which  its  government  is  organized,  creates  a  department  of 
public  works  and  places  under  its  direction,  control  and  admin- 
istration and  in  charge  of  its  director  "  the  construction,  pro- 
tection and  repair  of  public  buildings."  If  when  it  was  passed 
the  proviso  excepting  the  act  creating  the  commissioners  had 
not  been  incorporated  in  it,  the  performance  of  their  functions 
would  have  devolved  upon  that  department,  and  if  the  commis- 
sion by  its  repeal  should  cease  to  exist,  the  same  result  would 
necessarily  follow.  This  act,  then,  in  designating  a  department 
to  which  the  performance  of  the  functions  belong  by  law,  does 
not  thereby  create  for  it  any  new  duty  or  establish  any  new 
commission,  body,  or  department  to  perform  it.  It  is  not  an 
attempt  to  trench  upon  the  rights  of  the  people  to  control  local 
administration,  but  is  a  general  law,  having  for  its  object  the 
removal  of  all  restrictions  upon  such  control  in  cities  of  the 
first  class,  and  springs  from  an  imperative  demand  that  the  pub- 
lic buildings  necessary  for  their  business  shall  be  under  the 
direction  of  municipal  administration.  As  the  city  would  thus 
Vol.  clvt — 37 
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resume  its  charge  of  these  public  buildings,  and  in  doing  so 
perform  that  which  by  law  it  is  required  to  do,  an  act  which, 
by  repeal,  removes  any  restriction  upon  its  performance  and 
thus  leaves  it  to  perform  a  duty  cast  upon  it  by  law,  is  not  one 
regulating  its  affairs  or  making  any  new  transfer  of  its  public 
buildings. 

It  is  said  that  this  act  transgresses  the  article  of  the  consti- 
tution which  prohibits  the  enactment  of  any  law  containing 
more  than  one  subject,  and  requires  the  one  subject  to  be  clearly 
expressed  in  the  title,  but  an  examination  will  demonstrate  that 
it  in  fact  contains  but  one  subject  and  that  which  is  germane 
to  it.  The  first  section  provides  for  the  abolition  of  the  com- 
missioners and  follows  it  with  the  buildings,  the  erection,  com- 
pletion, repair,  removal  and  protection  of  which,  had  been  in 
their  control,  shall  be  under  the  direction  and  control  of  the 
department  of  public  works.  The  second  section  provides  for 
the  repeal  of  the  laws  creating  the  commissioners.  The  title 
expresses  clearly  the  subject  of  the  legislation.  The  words 
of  the  act  designating  the  department  of  public  works  to  have 
control,  direction  and  administration  of  these  buildings,  upon 
the  abolition  of  the  commissioners,  do  not  express  any  new  or 
distinctive  subject  of  legislation.  They  indicate,  as  shown, 
only  the  department  of  the  city  upon  which  would  devolve  the 
duty  of  their  control,  direction  and  administration  upon  the 
abolition  of  the  commissioners.  The  warrant  for  a  judicial  an- 
nulment of  a  law  upon  the  grounds  of  its  unconstitutionality 
should  be  found  in  a  clearly  expressed  prohibition  or  one  neces- 
sarily implied.  And  a  doubt  should  always  resolve  in  favor  of 
its  constitutionality.  To  apply  the  constitutional  prohibition 
to  this  at;t,  is  to  extend  it  beyond  reasonable  limits  and  those 
of  judicial  determination.  In  Myers  v.  Com.,  110  Pa.  224, 
it  is  said,  in  holding  an  act  to  be  constitutional,  "  we  see  no 
merit  as  to  the  insufiiciency  of  the  title  to  this  act.  It  author- 
ized the  reconstruction  of  county  bridges  destroyed  or  partially 
destroyed,  and  empowered  the  commissioners  to  borrow  money 
for  that  purpose.  The  purpose  of  the  act  is  sufficiently  ex- 
pressed in  the  title,  and  the  authority  to  borrow  money  is  ger- 
mane to  the  reconstruction  of  bridges." 

In  Fredericks  v.  Penna.  Canal  Co.,  109  Pa.  55,  involving  the 
constitutionality  of  *'  An  act  to  authorize  turnpike  plank-road 
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and  canal  companies  to  issue  bonds  and  secure  the  same  by 
mortgage  and  to  abandon  portions  of  their  roads  and  lines  for 
public  use,"  it  is  said :  "  The  body  of  the  act  inter  alia  de- 
clares '  any  such  company  may  and  is  hereby  authorized  to 
abandon  for  public  use  such  portions  of  their  road  or  lines  of 
improvement  as  may  be  deemed  by  such  boards  unnecessary  to 
be  kept  open  for  public  use,  provided  however  at  least  two 
thirds  of  the  stockholders  approve  and  consent  to  the  same/ 
The  subject  and  the  several  parts  thereof  specified  in  the  act 
are  germane  to  the  subject  expressed  in  the  title  of  the  act. 
The  title  is  not  deceptive  or  misleading.  The  subject  is  not 
disguised  nor  concealed  thereby.  It  is  therefore  suflBcient" 
I  am  of  opinion  that  the  act  is  constitutional. 


Girard  Trust  Co.  v.  Mellor,  Assignee,  Appellant. 

Trust — Declaration— Delivery — Creditors — Public  policy. 
An  intention  to  create  a  trust  with  respect  to  personal  property  in  the 
settlor^s  control,  looking  to  the  future  and  not  to  the  present,  and  resting 
upon  a  naked  declaration  merely,  without  signing,  or  delivery,  or  promise 
to  deliver,  is  not  sufficient  to  vest  any  right  in  a  creditor  for  whom  the 
trust  was  intended.     Such  a  trust  would  be  against  public  policy. 

Barker  Bros.  &  Co.,  as  agents  and  bankers,  received  deposits  for  stock 
subscriptions.  Delay  occurring  in  the  issuance  of  the  shares.  Barker 
Bros,  wrote  a  declaration  that  certain  enumerated  securities  were  **  held 
as  collateral  security  against  deposits  of  subscribers  and  underwriters.** 
This  declaration  was  not  signed,  and,  with  some  of  the  securities,  was 
placed  in  an  envelope  indorsed  as  containing  the  collatei*als.  This  envel- 
ope, with  the  rest  of  the  securities  enumerated,  was  placed  in  a  tin  box 
which  contained  nothing  else,  and  the  box  was  deposited  for  safe  keeping 
in  the  custody  of  a  ti'ust  company  to  the  credit  of  Barker  Bros.  &  Co..  un- 
til they  made  an  assignment  for  benefit  of  creditors.  The  assignee  de- 
manded and  received  possession  of  the  box.  Barker  Bros.  &  Co.  were 
discharged  as  trustees  of  the  securities  and  plaintiff  was  appointed  trustee 
in  their  stead.  Before  the  assignment  the  assignee  and  one  of  the  sub- 
scribers were  told  that  the  securities  were  set  aside  to  secure  the  sub- 
scribers. J7e^,  that  a  court  of  equity  would  not  decree  a  transfer  of  the 
securities  by  the  assignee  to  plaintiff  as  trustee. 

Argued  Jan.  6,  1893.     Appeal,  No.  822,  Jan.  T.,  1898,  by 
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defendant,  Edward  Mellor,  assignee  in  trust  for  creditors  of 
Barker  Bros.  &  Co.,  from  decree  of  C.  P.  No.  2,  Phila  Co., 
Dec.  T.,  1890,  No.  549,  for  plaintiff,  the  Girard  Life  Ins.,  An- 
nuity and  Trust  Co.,  of  Phila.,  in  bill  in  equity.  Before  Pax- 
son,  C.  J.,  Stebebtt,  Grbbk,  Williams,  MoCollxtm,  Mitch- 
ell and  Dean,  J  J. 

Bill  for  transfer  of  securities. 

The  master,  E.  Hunn  Hanson,  E^q.,  found: 

"  1.  That  in  May  of  1890  there  was  organized  in  London  a 
corporation  to  be  known  as  the  American  and  European  Fi- 
nance Corporation,  Limited,  with  a  capital  of  $6,000,000,  half  of 
which  was  to  be  called  and  twenty  per  centum  of  that  called 
was  to  be  paid.  Barker  Bros.  &  Co.  were  selected  as  the  agents 
and  bankers  in  America  of  that  corporation,  with  authority  to 
xeceive  subscriptions  to  the  capital.  These  they  did  receive. 
Exhibit  A  of  the  bill  filed  contains  the  list  of  those  who  sub- 
scribed through  Barker  Bros.  &  Co.,  and  the  dates  of  the  sub- 
scription and  payment. 

"  2.  That  under  instructions  from  London  these  moneys  sub- 
scribed were  by  Barker  Bros.  &  Co.  placed  to  the  credit  of  the 
American  and  European  Finance  Corporation,  Limited.  The 
issue  of  shares  to  subscribers  was  intended  to  be  made  in  Au- 
gust, 1890  ;  owing  to  the  condition  of  the  money  market  it  was 
deferred  from  time  to  time,  and  in  September  it  was  proposed 
again  to  defer  it.  That  thereupon  about  Sept.  25, 1890,  Whar- 
ton and  Abraham  Barker  intended  to  create  a  trust  in  which 
they  would  be  the  trustees  with  respect  to  the  promissory  notes 
and  mortgage  bonds  which  they  thought  to  set  apart  for  the 
benefit  of  the  subscribers  to  the  American  and  European  Fi- 
nance Corporation,  whose  names  are  set  forth  in  Exhibit  A,  so 
that  Barker  Bros.  &  Co.  might  have  the  means  of  transmitting 
the  moneys  to  London  if  the  company  was  formed,  or  for  pay- 
ment to  the  subscribers  if  the  scheme  was  not  perfected.  And 
accordingly  Wharton  Barker  wrote  the  following  declamtion : 

"  *  Securities  held  as  collateral  security  against  deposits  of 
subscribers  and  underwriters  of  the  American  and  European 
Finance  Coi-poration  Limited,  to  be  established  in  London  as 
per  prospectus  prepared  in  London  in  July,  1890 : 
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Two  notes  of  the  Wharton  R.  R.  Switch  Company  of 

$25,000  each «60,000 

Notes  of  the  Oregon  Pacific  R.  R.  Company,  five  in 
all,  secured  in  the  aggregate  by  $111,000  first 
mortgage  bonds  of  the  Oregon  Pacific  R.  R.  Com- 
pany       66,850 

$180,000  Oregon  Pacific  R.  R.  Company  first  mort- 
gage bonds  at  50 90,000 

$196,850 
Note  of  John  W.  Henderson         ....  2,500 

$199,350 
Total  amount  of  said  deposits  ....      188,750 

Bonds  of  the  Oregon  Pacific  R.  R.  Company  prob- 
ably worth  70.' 

^^3.  That  this  paper,  with  the  notes  and  some  of  the  bonds 
described  in  it,  were  taken  from  the  chest  of  Barker  Bros.  & 
Co.,  and  by  Whai'ton  Barker  placed  in  an  envelope,  on  which 
was  written  '  Subscribers  to  the  American  and  European  Fi- 
nance Corporation,  Limited,  collaterals  all  in  this  box.'  That 
the  rest  of  the  bonds  were  in  a  roll,  and  these  with  the  envelope 
were  placed  in  a  tin  box,  which  contained  nothing  else,  and 
the  box  was  deposited  in  the  custody  of  the  Fidelity  Trust  and 
Safe  Deposit  Company,  where  it  remained  until  Barker  Bros. 
&  Co.  made  an  assignment  for  the  benefit  of  their  creditors  on 
Nov.  20,  1890.  Shortly  after  the  assignee  demanded  of  the 
trust  company  the  box,  and  so  procured  possession  of  it. 

"  4.  That  the  notes  above  mentioned  were  indorsed  by  the 
respective  payees,  and  the  bonds  were  of  the  coupon  variety, 
and  all  the  securities  were  capable  of  a  legal  transfer  by  deliv- 
ery to  a  bona  fide  purchaser  without  notice ;  that  after  the  box 
was  deposited  with  the  trust  company  Barker  Bros.  &  Co.  ex- 
ercised no  relation  to  or  control  over  it.  Prior  to  their  assign- 
ment their  need  was  great  for  money,  and  to  procure  it  they 
used  such  property  as  they  had  with  which  to  raise  it.  They 
did  not  in  any  way  use  the  securities  in  the  box.  In  the  words 
of  Whai-ton  Barker,  *  They  were  not  our  property,  and  there- 
fore we  could  not  use  them.' 

^^5.  That  when  Barker  Bros.  &  Co.  dealt  with  these  seouri- 
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ties  in  the  manner  described  they  believed  themselves  entirely 
solvent,  and  at  that  time,  estimating  their  property  by  the 
money  market  quotations  of  its  value,  they  were  not  only  sol- 
vent but  rich.  The  securities  when  set  aside  were  in  value 
more  than  the  amount  of  the  subscriptions.  Now  they  are 
something  less. 

"  6.  That  Edward  Meilor,.  who  was  then  employed  in  the 
banking  house  of  Barker  Bros.  &  Co.,  at  the  instance  of  George 
W.  Fiss,  one  of  the  subscribers  in  Exhibit  A  of  the  bill,  in- 
quired of  Wharton  Barker  the  situation  of  the  moneys  sub- 
scribed, saying  that  Mr.  Fiss  wished  the  information,  and  Mr. 
Barker  said  that  Barker  Bros.  &  Co.  had  put  securities  aside  to 
secure  the  subscribers  and  to  cover  the  subscriptions,  and  this 
was  communicated  to  Mr.  Fiss  by  Mr.  Meilor ;  that  this  was  a 
week  before  the  assignment  for  the  benefit  of  creditors  was 
made,  and  at  this  time  Barker  Bros.  &  Co.  did  not  believe,  and 
had  no  reason  to  believe,  they  were  about  to  fail.  They  still 
considered  themselves  solvent,  and  also  rich. 

"  7.  And  that  the  complainant  in  the  bill  is  the  duly  appoint- 
ed successor  to  the  position  in  which  Barker  Bros.  &  Co.  stood 
with  respect  to  the  securities  mentioned  in  the  bill. 

"  CONCLUSIONS  FROM  THE  FORBGOINQ  FACTS. 

^  The  principle  invoked  by  the  complainant  and  pressed  in 
argument  on  its  behalf  is,  that  a  trust  may  be  declared  in  favor 
of  a  volunteer  with  respect  to  personal  property  in  the  settlor's 
control,  and  without  any  change  of  its  possession  which  a  court 
of  equity  will  uphold.  Such  a  principle  of  equity  exists,  al- 
though it  has  had  the  unfavorable  comment  of  some  chancel- 
lors, and  others  have  indicated  the  danger  to  creditor  and  other 
rights  attendant  upon  it. 

"  In  order  to  the  validity  of  a  trust  of  peraonal  property  in 
favor  of  a  volunteer,  and  where  the  possession  is  intended  to 
continue  in  the  donor  or  settlor,  the  purpose  of  the  settlor 
should  be  lawful,  and  the  trust  must  be  perfectly  created  in  the 
sense  that  everything  must  be  done  by  him  to  part  with  the 
beneficial  interest  in  the  property  and  to  establish  it  in  him  who 
is  intended  to  be  benefited :  Melroy  v.  Lord,  4  De  G.  F.  &  J. 
264,  274 ;  and  Warriner  v.  Rogers,  16  L.  R.  Eq.  840.  In  the 
last  mentioned  case,  the  Vice  Chancellor,  Sir  James  Bacon, 
said :  '  The  thing  necessary  to  give  validity  to  a  declaration  of 
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trust,  the  indispensable  thing,  I  take  to  be  that  the  donor  or 
grantor,  or  whatever  he  may  be  called,  should  have  absolutely 
parted  with  that  interest  which  had  been  his  up  to  the  time  of 
the  declaration,  should  have  effectually  changed  his  right  in 
that  respect  and  put  the  property  out  of  his  power,  at  least  in 
the  way  of  interest.' 

"  Sir  George  Jessel,  M.  R.,  in  Richard  v.  Delbridge,  18  L.  R. 
Eq.  11,  expressed  the  same  idea  as  follows :  *  The  legal  owner 
of  the  property  may,  by  one  or  other  of  the  modes  recognized 
as  amounting  to  a  valid  declaration  of  trust,  constitute  himself 
a  trustee,  and,  without  an  actual  transfer  of  the  legal  title,  may 
so  deal  with  the  property  as  to  deprive  himself  of  its  beneficial 
ownership,  and  declare  that  he  will  hold  it  from  that  time  for- 
ward, in  trust  for  another  person.' 

"  The  principle  is  conceded  by  the  Supreme  Court  of  Penn- 
sylvania to  be  a  part  of  the  law  of  the  state.  In  Dickerson's 
Appeal,  115  Pa.  198,  210,  it  is  said :  '  It  is  well  settled  that  the 
owner  of  personal  property  may  impress  upon  it  a  valid  present 
trust,  either  by  a  declaration  that  he  holds  the  property  in  trust, 
or  by  a  transfer  of  the  legal  title  to  a  third  party,  upon  certain 
specified  trusts — in  other  words,  he  may  constitute  either  him- 
sels  or  another  person  trustee.  If  he  make  himself  trustee  no 
transfer  of  the  subject-matter  of  the  trust  is  necessary.' 

"  Whether  or  not  the  settlor  has  perfectly  created  a  trust 
mainly  depends  upon  the  facts,  and  in  coming  to  a  conclusion 
in  this  behalf,  the  court  will  give  effect  to  the  relation  of  the 
parties  to  the  transaction  as  well  as  to  the  character  and  situa- 
tion of  the  property. 

^^In  the  present  case  Barker  Bros.  &  Co.  were  the  bankers 
of  the  company  for  whose  shares  subscribers  had  paid  their 
money,  and  as  to  these  latter  they  were  in  duty  bound  to  trans- 
mit the  money  to  the  company  in  London,  and  transfer  from  it 
to  the  subscribers  here  the  shares  for  which  subscriptions  had 
been  made  if  the  enterprise  succeeded.  If  it  did  not,  they 
should  then  become  the  channel  through  which  the  subscribers 
ought  to  receive  again  their  moneys.  The  moneys  paid  had 
gone  presumably  into  the  funds  with  which  Barker  Bros.  &  Co. 
did  their  banking  business,  and  therefore,  the  better  to  secure 
the  purposes  of  the  subscribers,  Barker  Bros.  &  Co.  procured 
and  held  the  securities  mentioned  at  page  2  of  the  bill,  and  this 
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was  the  situation  of  the  property  just  before  Barker  Bros.  & 
Co.  conceived  the  idea  of  declaring,  with  respect  to  these  secu- 
rities, the  trust  which  was  intended  to  be  expressed  in  the  paper 
writing  set  out  at  page  2  of  the  bill.  The  purpose  of  holding 
these  securities  in  trust  was  obviously  lawful  and  judicious,  as 
well  in  view  of  the  delays  of  the  American  and  European  Fi- 
nance Corporation,  Limited,  in  issuing  its  shares,  as  of  the  fur- 
ther delay  in  this  regard  from  September  to  midwinter,  which 
was  contemplated  by  the  corporation. 

"  T}iis  purpose  was  duly  effected  notwithstanding  the  fact 
that  there  was  no  actual  transfer  of  the  legal  title  to  the  securi- 
ties from  Barker  Bros.  &  Co.,  if  they  so  dealt  with  them  as  to 
deprive  themselves  of  all  beneficial  ownership,  and  declared 
that  from  that  time  forth  they  were  the  custodians  or  trustees 
for  those  beneficially  interested  in  the  property.  Their  dealing 
with  the  securities  in  this  connection  is  exhibited :  (1)  By  the 
execution  of  the  paper  writing  at  page  2  of  the  bill,  whereby 
they,  in  substance,  declared  they  held  the  securities  to  secure 
the  purpose  of  the  subscribers,  among  whom  they  were  not 
numbered;  in  other  words,  by  declaring  the  beneficial  owner- 
ship to  be  (at  least  to  the  extent  of  the  subscriptions)  in  the 
subscribers,  and  consequently  to  be  themselves  entirely  divested 
of  it.  (2)  By  their  conduct  conformably  to  the  declaration, 
when  needing  all  the  securities  to  which  they  had  a  right  with 
which  to  raise  money  to  prevent  their  failure,  and,  therefore, 
when  in  extreme  commercial  need,  during  which  time  these  se- 
curities were  never  used  or  touched,  for  as  Wharton  Barker 
testified,  they  were  not  their  property.  (3)  By  their  disclosure 
to  Mr.  Fiss,  one  of  the  subscribers,  that  they  had  put  securities 
aside  to  secure  the  subscribers  (meaning  those  in  Exhibit  A), 
and  to  cover  the  subscriptions,  by  which  one  of  a  class  of  bene- 
ficiaries was  so  informed  that  all  possibility  of  effectively  revok- 
ing the  position  taken  by  Barker  Bros.  &  Co.  was  out  off,  had 
they  attempted  such  revocation,  which  in  point  of  fact  they  did 
not. 

'^  It  may  be  said  that  the  paper-writing  omitted  in  terms  to 
declare  Barker  Bros.  &  Co.  trustees.  That  which  was  done 
must  be  admitted  to  have  been  very  informal,  but  formality 
was  not  essential  to  carry  out  their  intention.  What  was  done 
brought  the  acts  within  the  decision  of  Sir  James  Bacon  in 
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Heartley  v.  Nicholson,  19  L.  R.  Eq.  283,  242,  where  he  decides  : 
^  It  is  not  necessary  that  the  declaration  of  a  trust  should  be  in 
terms  explicit,  but  what  I  take  the  law  to  require  is  that  the 
donor  should  have  evinced,  by  acts  that  admit  of  no  other  in- 
terpretation, that  he  himself  has  ceased  to  be,  and  that  some 
other  person  had  become  the  beneficial  owner  of  the  subject  of 
the  gift  or  transfer,  and  that  such  legal  right  to  it,  if  any,  as  he 
retained  was  held  in  trust  for  the  donee.' 

"  Accordingly,  by  reason  of  the  conclusions  drawn  as  above 
from  the  facts  found,  it  is  determined  that  Barker  Bros.  &  Co., 
in  their  dealing  with  these  securities,  so  created  a  trust  that  no 
aid  of  a  court  was  required  to  perfect  it,  or  any  other  aid  than 
to  carry  into  effect  an  existing  equity  with  respect  to  the  prop- 
erty mentioned  on  page  2  of  the  bill,  of  which  they  were  the 
trustees  and  the  subscribers,  in  Exhibit  A  of  the  bill  the  cestuis 
que  trust. 

"  This  determination  is  not  disturbed  by  the  fact  of  the  as- 
signment on  Nov.  20,  1890,  of  Barker  Bros.  &  Co.,  and  after 
the  existence  of  the  trust. 

'-'  When  the  trust  was  created,  and  almost  up  to  the  time  of 
their  assignment,  they  believed  themselves  far  more  than  sol- 
vent, and  thought  themselves  worth  about  $1,000,000 ;  and  it 
is  in  evidence  that  estimating  their  property  at  the  then  gen- 
erally quoted  market  value  they  were  so.  In  what  they  did, 
as  well  as  in  the  time  at  which  it  was  done,  there  was  not  only 
an  absence  of  any  purpose  to  hinder  or  delay  their  creditors, 
but  an  entire  good  faith,  as  well  to  them  as  to  the  subscribers 
to  the  European  and  American  Finance  Corporation  Limited. 
And  nothing  has  been  disclosed  or  seemingly  exists  from  which 
creditors,  subsequent  to  the  trust,  could  aver  constructive  fraud 
by  virtue  of  the  statute  of  18  Eliz. :  Harlan  v.  Maglaughlin, 
90  Pa.  293." 

The  master  reported  a  decree  in  accordance  with  the  prayer 
of  the  bill.  Exceptions  to  the  legal  conclusions  of  the  master 
were  dismissed  and  a  decree  entered  as  recommended. 

Errors  assigned  were  to  dismissal  of  exceptions  and  to  de- 
cree, quoting  them. 

John  G.  Johnson^  for  appellant. — No  valid  trust  was  created. 
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The  debtor  retained  not  only  the  legal  title  but  also  the  bene- 
ficial interest.  It  was  at  best  a  declaration  of  intention,  with- 
out performance.  The  real  intention  was  to  set  apart  in  a 
separate  place  for  a  special  purpose,  viz.,  that  of  collateral  se- 
curity, certain  named  assets.  The  principle  would  be  the 
same  had  the  assets  consisted  of  a  stock  of  merchandise  in  a 
store. 

Even  though  the  transaction  amounted  to  a  trust,  such  trust 
could  not  be  enforced  as  against  creditors :  Dickerson's  Ap., 
116  Pa.  210  ;  Kater  v.  Steinruck,  40  Pa.  501.  Legal  title  and 
possession  were  in  the  assignee  for  benefit  of  creditors.  Equity 
will  not  decree  a  special  trust  by  defeating  the  trust  for  cred- 
itors. It  is  against  the  policy  of  the  law  to  establish  such  a 
trust  on  the  testimony  of  the  assignor.  The  next  step  will  be 
the  manufacture  of  such  testimony. 

If  the  transaction  was  a  declaration  of  a  valid  and  enforce- 
able trust,  it  amounted  to  an  assignment  for  the  benefit  of  cred- 
itors with  preferences,  and  therefore  inured  to  the  benefit  of 
all  the  creditors  :  Act  of  April  17,  1843,  §  1,  P.  L.  273. 

In  Moses  v.  Murgatroyd,  1  Johns.  Ch.  119,  there  was  an 
assignment  in  trust.  The  person  held  bound  as  trustee  had 
received  the  assets  of  another  under  a  duty  to  account  there- 
for to  the  creditors. 

S.  S.  Hollingsworth^  Mayer  Sulzberger  with  him,  for  appellee. 
— To  create  a  valid  trust  there  must  be  an  intention,  carried 
out  by  a  valid  declaration.  The  essentials  of  a  declaration 
are  :  (a)  suflBcient  words  ;  (6)  a  definite  subject ;  (c)  a  certain 
or  ascertained  object ;  ((£)  a  sufScient  declaration  of  the  terms 
of  the  trust.  All  these  requisites  are  fulfilled  in  this  case: 
Smith's  Est.,  144  Pa.  428 ;  Richards  v.  Delbridge,  L.  R.  18 
Eq.  11, 14 ;  Moses  v.  Murgatroyd,  1  Johns.  Ch.  119. 

An,  assignee  for  the  benefit  of  creditors  is  not  a  purchaser 
for  value,  but  takes  subject  to  equities:  Vandyke  v.  Christ,  7 
W.  &  S.  373  ;  Ludwig  v.  Highley,  5  Pa.  132 ;  Rogers  v.  Fales,  5 
Pa.  164 ;  Bullitt  v.  Church,  26  Pa.  108.  The  equity  here  is 
with  plaintifiE.  The  fund  was  not  a  voluntary  deposit  but  a 
trust  fund  handed  over  for  a  specific  purpose. 

The  rule  of  Clow  v.  Woods,  6  S.  &  R.  276,  that  a  chattel 
mortgage  unaccompanied  with  a  delivery  of  possession  is  void 
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as  against  creditors,  is  not  to  be  extended  to  choses  in  action, 
unless  the  creditors  have  actually  contracted  upon  the  strength 
of  the  supposed  possession  of  the  debtor:  U.  S.  v.  Vaughan,  3 
Bin.  894  ;  Com.  v.  Watmough,  6  Wh.  116  ;  Lightner's  Ap.,  82 
Pa.  301 ;  Early  &  Lane's  Ap.,  89  Pa.  411 ;  CoUius's  Ap.,  107 
Pa.  690  ;  Wallace's  Ap.,  104  Pa.  659 ;  Mellon's  Ap.,  1  Gr.,  Pa. 
212. 

The  act  of  1843  has  reference  only  to  assignments  made 
by  debtors  to  trustees  ^^  on  account  of  inability  at  the  time  of 
the  assignment  to  pay  their  debts."  The  master  found  that 
"  estimating  their  property  by  the  money  market  quotations 
of  its  value  "  the  Barkers  were  solvent.  But  if  insolvent,  it 
would  only  result,  by  the  act,  that  these  securites  would  be  the 
property  of  plaintiff  as  the  successors  of  Barker  Bros.,  in  trust 
for  creditors,  of  which  defendant  is  not  one. 

Opinion  by  Mr.  Chief  Justice  Stbbrbtt,  Oct.  2, 1893 : 

All  the  facts  necessary  to  a  proper  understanding  of  the  ques- 
tions involved  in  this  contention  are  clearly  and  concisely  stated 
in  the  report  of  the  learned  master,  to  whose  findings  of  fact  no 
exceptions  appear  to  have  been  taken.  The  specifications  of 
error  relate  to  conclusions  drawn  from  the  facts  thus  established. 
Extended  reference  to  the  testimony,  etc.,  tending  to  prove  said 
facts,  is  therefore  unnecessary. 

When  the  genei-al  assignment  of  Barker  Bros.  &  Co.,  to  the 
defendant  Mellor,  in  trust  for  the  benefit  of  all  their  creditors, 
was  executed  on  November  20, 1890,  it  is  conceded  that  the 
legal  title  to  the  bonds  and  notes  in  controversy,  as  well  as  the 
possession  thereof,  was  in  said  assignors.  Under  the  deed  of 
assignment,  the  securities  were  demanded  by  the  assignee  as 
part  of  the  assets  of  the  assigned  estate,  and  were  received  by 
him  from  the  Fidelity  Insurance  Trust  and  Safe  Deposit  Co., 
with  which  they  had  been  deposited  by  the  assignors  for  safe 
keeping  only. 

It  must  be  conceded  that  the  company  plaintiff  has  no  right 
to  the  custody  of  the  securities  in  question  unless  a  trust  thereof, 
valid  and  binding  not  only  as  against  Barker  Bros.  &  Co.,  but 
also  as  against  their  creditors,  was  created  by  the  acts  of  said 
firm  in  favor  of  the  parties  now  represented  by  said  plaintiff. 
As  agents,  in  this  country,  for  a  corporation  organized  in  Lon- 
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don  in  1890,  to  be  known  as  the  American  and  European  Fi- 
nance Corporation,  Limited,  Barker  Bros.  &  Co.  received  from 
sundry  persons  subscription  moneys,  to  the  capital  stock  of  said 
corporation,  which  as  bankers  they  were  at  liberty  to  use  in 
same  manner  as  funds  of  other  depositors.  In  case  the  Loudon 
corporation  failed  to  issue  the  shares  of  stock  subscribed  for,  it 
would,  of  course,  be  the  duty  of  Barker  Bros.  &  Co.  to  return 
said  money  to  the  respective  subscribers  from  whom  the  same 
was  received.  They  were  therefore  debtors  to  said  London 
corporation,  or  to  the  subscribers,  for  the  stock  thereof,  who  had 
paid  their  subscriptions  to  them,  in  same  manner  as  to  their 
ordinary  depositors.  The  securities  were  not  purchased  with 
the  funds  deposited  by  said  subscribers  ;  nor  does  it  appear  that 
there  was  anything  to  distinguish  them  from  the  general  assets 
of  Barker  Bros.  &  Co.,  unless  it  be  due  to  or  results  from  the 
manner  in  which  they  were  marked,  etc.,  by  Barker  Bros.  & 
Co.  They  prepared  a  declaration  setting  forth  that  ceitain 
specified  notes  and  bonds  valued  at  $199,350,  but  claimed  by 
them  to  be  worth  considerably  more,  were  **  held  as  collateral 
security  against  deposits  of  subscribers  and  underwriters  of  the 
American  and  European  Finance  Corporation,  Limited,  to  be 
established  in  London,  as  per  prospectus  prepared  in  London 
in  July,  1890."  Appended  to  this  is  a  schedule  of  the  notes 
and  bonds,  valued  as  aforesaid.  This  paper  (unsigned),  with 
the  notes  and  some  of  the  bonds  described  in  said  schedule,  was 
placed  in  an  envelope  on  which  was  written :  "  Subscribers  to 
the  American  and  European  Finance  Corporation,  Limited,  col- 
laterals, all  in  this  box."  This  envelope,  with  the  rest  of  the 
bonds,  was  placed  in  a  tin  box  which  was  deposited  by  Mr. 
Wharton  Barker,  one  of  the  firm,  in  the  Fidelity  Insurance 
Trust  and  Safe  Deposit  Company,  where  it  and  its  contents  re- 
mained undisturbed  until  defendant,  as  assignee  of  Barker  Bros. 
&  Co.,  took  possession  of  it.  A  few  days  thereafter,  upon  the 
petition  of  Barker  Bros.  &  Co.,  the  court  of  common  pleas 
discharged  them  as  trustees  of  said  securities,  and  same  day,  on 
petition  of  one  of  said  depositors,  appointed  the  company  plain- 
tiff trustee  in  their  stead.  The  bill,  filed  shortly  afterwards, 
avers  in  substance,  inter  alia,  the  receipt  by  Barker  Bros.  &  Co., 
as  bankers,  etc.,  of  certain  subscription  moneys,  to  the  stock  of 
said  London  corporation,  aggregating  $183,650,  and  that  said 
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bankers  had  set  apart,  in  their  own  hands,  the  securities  afore- 
said as  collateral  security  for  said  deposits,  etc.,  and  praying 
that  defendant  be  enjoined  from  in  any  way  dealing  with  or 
disposing  of  said  securities ;  and  that  he  be  ordered  to  transfer 
the  same  to  the  company  plaintiff,  etc. 

The  learned  master  came  to  the  conclusion  that  there  had 
been  such  a  setting  apart  of  said  securities  by  Barker  Bros.  & 
Co.  as  legally  amounted  to  the  creation  of  a  valid  trust  in  favor 
of  those  who  had  deposited  said  subscription  moneys,  and  rec- 
ommended a  decree  ordering  the  delivery  of  the  same  by  the 
defendant  assignee  to  the  company  plaintiff.  Exceptions  to 
the  report  were  dismissed  and  decree  as  prayed  for  was  made. 

Defendant  contends  that  the  acts  above  referred  to  were  in- 
sufScient  to  create  a  valid  trust,  in  favor  of  said  depositors,  en- 
forceable either  against  Barker  Bros.  &  Co.  themselves,  or 
against  their  general  creditors,  whom  he,  as  their  trustee  under 
the  deed  of  assignment,  now  represents. 

Referring  to  the  unsigned  declaration,  etc.,  of  Barker  Bros. 
&  Co.,  the  learned  master  rightly  concedes  that  what  they  did 
was  very  informal,  but,  assuming  that  formality  was  not  essen- 
tial to  carrying  out  their  intention,  he  concluded  that  what  was 
done  brought  the  case  within  the  principle  recognized  in  Heart- 
ley  V.  Nicholson,  19  L.  R.  Eq.  288,  248.  The  rule,  as  it  is 
stated  in  that  case,  requires  ^^  that  the  donor  shall  have  evinced, 
by  acts  that  admit  of  no  other  interpretation,  that  he  himself 
had  ceased  to  be,  and  that  some  other  person  had  become  the 
beneficial  owner  of  the  subject  of  the  gift  or  transfer,  and  that 
such  legal  right  to  it,  if  any,  as  he  retained  was  held  in  trust 
for  the  donee."  Tested  even  by  this  principle,  we  think  the 
acts  of  Barker  Bros.  &  Co.,  in  this  case,  fall  short  of  what  is  re- 
quired to  create  a  trust  such  as  is  claimed  by  the  plaintiff.  As 
already  observed  it  is  conceded  that  the  legal  title  to  the  securi- 
ties in  question  remained  in  Barker  Bros.  &  Co.  until  the  exe- 
cution and  delivery  of  their  deed  of  assignment  to  defendant 
in  trust  for  all  their  creditors.  The  delivery  of  that  instrument 
was  their  final  act  disposing  of  all  their  property  and  assets. 
Prior  thereto,  and  up  to  that  time,  the  securities  were  in  their 
possession  and  under  their  exclusive  control.  No  one  could 
have  successfully  challenged  their  right  to  dispose  of  them  as 
they  saw  fit.     Conceding  the  existence  of  a  bona  fide  intention 
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to  create  the  alleged  trust,  that  intention  was  never  in  fact 
executed,  either  by  signing  the  declaration  above  quoted,  bj 
change  of  possession,  or  in  any  other  manner.  Such  an  inten- 
tion,  looking  to  the  future  and  not  to  the  then  present,  and 
resting  upon  a  naked  declaration  merely,  without  signing  or 
delivery,  or  promise  to  deliver,  is  not  sufficient  to  vest  any  right 
in  the  creditor. 

The  facts,  as  to  what  was  done  by  Barker  Bros.  &  Co.,  rest 
mainly  on  the  testimony  of  Mr.  Wharton  Barker,  the  junior 
member  of  the  firm.  The  accuracy  of  his  testimony  as  to  the 
transaction  is  not  questioned ;  nor  can  the  integrity  of  purpose, 
by  which  it  was  prompted,  be  doubted.  But  the  question  be- 
fore us  depends  not  so  much  upon  the  bona  fides  of  the  trans- 
action as  it  does  upon  the  legal  and  equitable  rights  of  the 
general  creditors,  under  the  deed  of  assignment,  as  against  the 
assertion  of  right  in  the  particular  class  of  creditors  under  the 
alleged  special  trust  represented  by  the  company  plaintiff.  That 
question  must  be  decided  on  broader  grounds  than  purity  of 
motive  or  goodness  of  character.  Considerations  of  public 
policy,  if  not  absolutely  controlling,  are  largely  involved  there- 
in. If  alleged  special  trusts,  similar  in  theii*  mode  of  creation 
to  that  in  controversy,  are  upheld  as  valid,  there  is  nothing  to 
prevent  any  business  man  or  owner  of  personal  property  from 
parceling  out  his  goods  or  securities  as  he  sees  fit,  and  schedul- 
ing escch  parcel  under  a  similar  unsigned  declaration  in  favor  of 
particular  creditors,  or  classes  of  creditors,  without  any  change 
of  possession,  or  even  notification  to  such  favored  creditors.  If 
that  can  be  done,  the  temptation  to  commission  of  fraud,  and, 
what  is  worse,  to  sustain  if  by  perjury,  would  be  greater  than 
can  be  tolerated  with  any  degree  of  public  safety.  The  conse- 
quences to  which  it  would  lead  are  so  manifest  that  it  should 
not  be  sanctioned,  unless  established  principles  of  law  require 
us  to  do  so.  We  are  satisfied  they  do  not ;  and  hence,  aside 
from  other  considerations,  we  think  that  public  policy  forbids 
recognition  of  the  alleged  trust  as  valid  against  the  general 
creditors  of  the  assignors. 

As  a  general  rule,  in  this  state  a  debtor  cannot,  as  against 
his  creditors,  assign  personal  property,  as  security,  etc.,  and  at 
the  same  time  retain  the  possession  thereof  as  theretofore.  Pos- 
session must  accompany  the  transfer  as  an  essential  part  there- 
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of.  If  the  property  is  peimitted  to  remain  in  the  exclusive 
possession  and  control  of  the  assignor,  the  transaction,  while 
good  as  against  himself,  is  a  constructive  or  legal  fraud  upon 
his  creditors  and  may  be  so  treated  by  them.  To  hold  that  ex- 
clusive possession  may  be  retained  by  the  debtor  provided  he 
agrees  to  hold  as  trustee  until  the  same  is  demanded  by  his 
creditor  or  until  default  is  made,  would  be  to  permit  that  to  be 
done  secretly  and  by  indirection  which  the  law  condemns  when 
done  directly  and  openly.  This  principle  is  so  firmly  grounded 
in  our  jurisprudence  that  no  court  of  equity  should  lend  its  aid 
in  the  enforcement  of  a  transaction  that  is  not  in  harmony  with 
the  settled  law  on  that  subject.  We  think  the  transaction  in 
question  clearly  belongs  to  that  class.  There  are,  it  is  true, 
some  exceptions  to  the  general  rule,  but  they  are  grounded  upon 
the  special  facts  and  ciicumstances  of  each  case,  such  as  in  Col- 
lins' Ap.,  107  Pa.  690,  and  Wallace's  Ap.,  104  Pa.  669.  There 
appears  to  be  nothing  in  the  facts  of  the  case  under  considera- 
tion that  ought  to  exempt  it  from  the  operation  of  the  general 
principle. 

It  is  also  contended  by  defendant  that  '*  if  the  transaction 
was  a  declaration  of  a  valid  and  enforceable  trust,  it  amounted 
to  an  assignment  for  the  benefit  of  creditors  with  preferences." 
It  is  unnecessary  to  pass  upon  the  question  involved  in  this 
proposition,  because  we  are  of  opinion,  aside  from  other  con- 
siderations, that  the  acts  of  Barker  Bros.  &  Co.,  relied  on  by 
plaintiff  company,  were  insufScient  to  create  a  valid  trust  of 
any  kind,  and  especially  such  a  trust  as  that  claimed  by  said 
plaintiff. 

Decree  reversed ;  and  it  is  now  adjudged  and  decreed  that 
the  bill  be  hence  dismissed,  with  costs  to  be  paid  by  the  plaintiff. 


Wessels  v.  Weiss  Bros.,  Appellants.  il^  ^ 

[Marked  to  be  reported.]  f^O^I 

"l56         591] 
Sale — Be$cis9ton^Inaoli>ency — Fraud.  209        *482i 

Unless  there  are  eonvincing  facts  in  evidence  to  show  with  clear  cer- 
tainty that  a  condition  of  insolvency  was  well  known  to  a  purchaser  of 
goods  at  the  time  when  he  asserted  solvency  as  a  means  of  procuring  a 
sale  of  goods  to  himself,  his  assertion  does  not  have  that  aspect  of  fraud 
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or  artifice  or  misrepresentatioii  which  is  reqaired  to  abrogate  an  executed 
contract. 

If  an  intending  purchaser  has  a  right  to  regard  himself  as  solvent,  and 
firmly  believes  that  he  is  so,  and  therefore  asserts  his  solvency  to  an  in- 
tending seller  who  sells  him  goods,  his  assertion  of  liis  solvency  is  not 
fraudulent,  even  though  insolvency  actually  arises  before  payment  for  the 
goods  is  made. 

It  does  not  follow  tliat,  if  a  business  man^s  obligations  exceed  his  re- 
sources and  he  ought  to  have  known  the  fact,  his  assertion  of  his  ability 
to  pay  for  an  intended  purchase  was  a  tiick  or  aitifice  to  deceive  the  sell- 
er. It  might  be  so  or  it  might  not,  depending  on  the  other  facts  in  the 
case.  But  intrinsically  and  by  itself  alone  it  would  not  be.  The  evidence 
of  fraud  in  this  case  was  held  not  sufficient  to  submit  to  the  jury. 

Argued  Jan.  17,  1893.  Appeal,  No.  172,  July  T.,  1892,  by 
defendants,  Weiss  Bros.,  from  judgment  of  C.  P.  No.  4,  Phila. 
Co.,  Dec.  T.,  1890,  No.  487,  on  verdict  for  plaintiffs,  G.  Wea- 
sels &  Co.  Before  Paxson,  0.  J.,  Stbbrbtt,  Gbbbn,  Wil- 
liams, McCoLLUM,  MrrcHBLL  and  Dean,  JJ. 

SheriflTs  interpleader.     Before  Willson,  J. 
The  facts  appear  by  the  opinion  of  the  Supreme  Court 
Defendant's  points  were,  among  others,  as  follows  : 
'*  1.  In  October,  1890,  when  Ernest  Weiss  was  asked  in  New 
York  by  G.  Wessels  if  he  could  pay  for  the  logwood  he  had 
bought,  and  he  said  he  could,  yet  if  you  find  from  the  evidence 
that  in  point  of  fact  his  obligations  were  then  in  ei^cess  of  his 
resources  and  that  he  ought  to  have  known  this,  his  answer  was 
not  in  itself  a  trick  or  an  artifice  calculated  to  deceive  Wessels, 
and  there  is  no  further  evidence  from  which  you  will  be  justi- 
fied in  concluding  that  he  so  intended,  and  therefore  your  ver- 
dict should  be  for  the  defendant."     Refused. 

"  8.  That  if  you  believe  from  the  evidence  (and  it  is  not  dis- 
puted) that  Wessels  was  present  at  the  sherifPs  sale,  at  which 
the  defendant's  agent  bought  the  logwood  now  in  dispute,  that 
the  plaintiff  then  bid  for  it  and  did  not  give  notice  to  the  bid- 
ders (among  whom  were  the  defendants  or  their  agents)  that 
he  claimed  the  logwood,  he  cannot  now  and  in  this  action  be 
allowed  to  assert  that  it  was  his  property,  and  your  vei*dict  on 
this  score  should  be  for  the  defendant."  Refused. 
Verdict  and  judgment  for  plaintiffs.     Defendants  appealed. 
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Errors  assigned  were  (1,  2)  above  instructions,  quoting  them. 

jK  Himn  JETanso/i.and  E,  F.  Hoffman^  0.  B,  Krein  with  them, 
for  appellants. — Insolvency  was  not  in  itself  such  a  fraud  on 
the  part  of  the  buyers  as  would  justify  the  seller  in  rescinding 
a  sale  after  delivery  of  the  merchandise :  Backentoss  v.  Speich- 
er,  81  Pa.  824 ;  Rodman  v.  Thalheimer,  76  Pa.  282.  At  the 
time  of  the  representations  Weiss  was  not  insolvent  and  the 
whole  case  showed  him  to  be  entirely  honest. 

Plaintiff  was  estopped :  Carr  v.  R.  R.,  L.  R.  10  C.  P.  807  ; 
Seton  v.  Lefone,  L.  R.  19  Q.  B.  68. 

Isaac  S.  Sharp^  S.  JET.  Alleman  with  him,  for  appellee. — ^A 
man  is  chargeable  civilly  for  the  legitimate  consequences  of  a 
false  representation,  whether  he  intended  to  defraud  or  not : 
Smith  V.  Smith,  21  Pa.  870.  Although  he  may  not  have  fully 
realized  his  condition  :  Dobson  v.  Warner,  11  N.  Y.  760.  See 
also  Coal  &  Iron  Co.  v.  Sargent,  2  Ind.  Appellate  Court  Re- 
ports, 468 ;  Bradberry  v.  Keas,  6  Marshall,  (Ky..)  446. 

Weiss  asserted  his  solvency  and  stated  that  he  did  a  cash 
business  exclusively,  and  yet  his  insolvency  came  about  by  bad 
debts. 

Under  the  feigned  i^ue,  it  would  have  been  improper  for 
plaintiffs  to  have  given  notice  at  the  sheriff's  sale.  It  would 
have  tended  improperly  to  depress  the  price. 

Opinion  by  Mr.  Justice  Green,  October  2, 1898 : 
In  this  case  the  sale  of  the  logwood  by  Wessels  &  Co.  to  E. 
Weiss  «&  Co.  was  made  in  Januaiy,  1890,  without  any  inquiry 
on  the  part  of  the  vendors,  or  any  assertion  on  the  part  of  the 
vendee,  as  to  the  solvency  of  the  vendee,  or  his  ability  to  pay. 
Tiiere  is  no  pretence  that  the  sale  was  procured  to  be  made  by 
means  of  any  imposition,  trick,  artifice  or  false  representation 
of  any  kind.  The  logwood  was  sold  to  arrive  at  a  later  time, 
and  did  not  arrive  until  in  November,  1890.  Prior  to  its  arrival, 
in  October,  1890,  the  plaintiffs,  having  received  a  report  that 
the  purchaser  was  given  to  drinking  more  than  was  prudent, 
sent  for  him,  and  he  went  to  New  York  and  then  some  conver- 
sation passed  between  them,  which  the  plaintiff,  Gerhart  Wes- 
sels, thus  describes :  *^  I  was  not  satisfied  with  his  responsibility. 
Vol.  clvi — 88 
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SO  I  sent  for  him.  He  came  to  New  York  to  my  oflBce  when  I 
questioned  him  in  regard  to  it.  Q.  Inregard  to  what?  A.  To 
his  responsibility.  I  was  not  satisfied  with  it.  I  didn't  wish 
to  deliver  it  till  I  knew  that  it  was  all  correct.  He  assured 
me  that  he  was  perfectly  solvent,  that  he  was  able  to  pay  for 
every  bill  he  owed,  everything  he  owed  as  well  as  this  cargo, 
that  he  sold  everything  for  cash  and  gave  no  credit.  I  still 
furthermore  insisted  that  I  wanted  the  warehouse  receipts  for 
these  goods.  I  didn't  want  to  trust  him  with  them.  The  con- 
tract was  then  made  that  as  soon  as  the  cargo  arrived  he  should 
give  notes  for  it  at  thirtjs  sixty  and  ninety  days  and  four 
months,  and  to  give  warehouse  receipts  for* four  different  lots; 
as  the  notes  were  paid  the  lots  were  to  be  delivered  to  him ; 
in  the  meantime  to  remain  our  property.  ...  Q.  What  did 
he  say  at  that  interview  (Nov.  20th  or  21st)  if  anything  in  ref- 
erence to  his  solvency  ?  A.  That  he  was  perfectly  solvent,  he 
said,  to  pay  every  bill  that  he  owed,  as  well  as  this  cargo. 
The  following  day  he  sent  me  the  four  notes,  of  which  two 
were  paid  subsequently,  and  two  were  not  paid." 

The  witness  also  testified  that  the  cargo  arrived  on  the  first 
of  November,  that  the  purchaser  claimed  that  the  logwood  was 
defective,  that  about  the  20th  or  21st  of  November  he  went 
over  to  see  him  at  Wind  Mill  Island,  where  the  purchaser's 
factory  was  located,  and  after  examining  the  logwood  he  al- 
lowed ^226  off  the  price  for  the  defects  in  it,  that  he  then  de- 
manded the  notes  and  warehouse  receipts,  but  the  purchaser 
told  him  that  if  he  gave  such  receipts  it  would  injure  his  credit, 
and  that  he,  the  plaintiff,  then  "  told  him  if  he  was  perfectly 
solvent  I  would  suspend  the  receipts  for  the  present."  The 
receipts  were  dispensed  with  and  the  notes  were  sent  to  the 
plaintiffs  the  next  day. 

Charles  T.  Wessels,  the  other  plaintiff,  testified,  and  gave  a 
substantially  similar  account  of  the  conversation.  He  said: 
*'  As  near  as  I  can  recollect  he  stated  that  he  was  not  a  large 
man,  not  so  large  as  Sharpless  and  some  others ;  he  said  that 
he  did  a  small  business ;  that  he  did  not  give  credit,  but  sold 
for  cash,  and  that  he  was  able  to  pay  all  his  bills,  and  always 
had  been,  and  that  he  could  pay  for  this  cargo  that  was  com- 
ing in."  The  witness  repeated  this  testimony  on  his  further 
examination. 
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The  defendant's  account  of  the  same  conversation  is  not  ma- 
terially different  from  that  of  the  plaintifiTs.  He  was  asked : 
"  Q.  What  questions  did  Mr.  Wessels  ask  you  about  your  finan- 
cial condition  at  this  interview?  A.  He  asked  me  whether 
I  was  able  to  pay  for  that  wood,  and  I  said,  '  Yes,  I  am  certain 
that  I  cati  pay  for  it,'  as  you  would  always  say,  of  courae, 
when  you  considered  yourself  solvent,  which  I  did  at  that 
time,  unquestionably.  Q.  Was  that  the  only  question  he 
asked  you?  Did  he  ask  you  the  amount  of  your  capitail  or 
your  assets?  A.  No,  sir.  I  stated,  as  has  been  mentioned,  ^ I 
am  not  a  very  large  dealer,'  but  I  never  said  that  I  only  would 
sell  for  cash,  because  such  a  thing  is  unknown  in  the  commer- 
cial trade.  You  cannot  sell  goods  for  cash  on  delivery.  Any 
merchant  knows  that.  We  have  to  give  time,  like  everybody 
else  in  the  trade.  I  mentioned  that  I  was  not  as  large  as 
Sharpless,  and  of  course  Mr.  Wessels  was  well  aware  of  that 
fact." 

The  testimony  of  the  two  plaintiffs  and  the  similar  though 
not  quite  so  strong  testimony  of  Mr.  Wheeler  is  all  that  was 
given  on  the  trial,  in  support  of  the  allegation  of  fraud,  trick, 
artifice  or  misrepresentation  on  the  part  of  the  defendant,  in 
the  making  of  the  sale.  If  this  testimony  was  not  sufficient  to 
entitle  the  plaintiffs  to  rescind  the  sale  at  the  time  they  made 
claim  to  the  sheriff,  of  title  in  the  goods,  they  have  no  case. 

It  must  constantly  be  borne  in  mind  that  this  is  an  attempt 
to  rescind  a  sale,  fully  completed,  the  goods  all  delivered,  the 
whole  consideration  delivered  in  precisely  the  way  in  which  it 
was  agreed  to  be  delivered,  to  wit,  four  notes  at  thirty,  sixty 
and  ninety  days,  and  four  months,  two  of  these  notes  paid  as 
they  matured,  amounting  to  about  four  thousand  dollars,  and 
the  rescission  not  being  attempted  until  a  year  after  the  sale 
was  made  and  three  months  after  the  delivery  was  completed. 
These  are  unusual  and  extraordinary  circumstances  in  which 
to  set  up  a  right  of  rescission.  As  there  is  no  pretence  that 
there  was  any  misrepresentation  at  the  time  the  sale  was  made, 
the  inquiry  is  limited  to  the  interview  that  took  place  in  Oc- 
tober, and  the  subsequent  one  with  Mr.  Gerhart  Wessels  in  No- 
vember. At  the  last  one  in  November  nothing  was  said  but  a 
mere  repeating  of  what  was  said  at  the  October  interview. 

Now  the  allegation  of  the  plaintiffs  is  that  the  defendant 
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said  that  he  was  solvent,  that  he  was  able  to  pay  his  bills,  in- 
cluding the  logwood,  and  that  he  sold  for  cash.  As  to  his 
selling  for  cash  it  was  only  a  statement  of  his  mode  of  selling 
goods,  and  contains  in  it  nothing  that  can  be  regarded  as  ma- 
terial to  the  question  of  the  inducement  to  make  the  sale. 
Whether  he  sold  for  cash  or  credit  he  would  be  entitded  to  the 
full  proceeds  of  his  sales,  and  whether  he  obtained  those  at  an 
earlier  or  later  day,  his  ability  to  pay  his  own  debts  would  not 
be  impaired.  This  narrows  the  question  to  the  single  assertion 
of  his  solvency.  The  solvency  of  a  manufacturer  or  a  merchant, 
who  has  debts  and  assets,  unless  the  assets  are  of  a  fixed  and 
stable  character  and  very  largely  exceed  the  liabilities,  is  quite 
an  uncertain  factor,  and  is  very  much  a  matter  of  opinion. 
The  history  of  the  business  affairs  of  our  couutry  at  this  mo- 
ment illustrates  the  truth  of  this  proposition  in  an  extraor- 
dinary degree.  When  numbers  of  the  most  extensive,  And 
apparently  wealthiest,  manufacturing,  transporting,  mercantile 
and  banking  firms  and  companies,  are  constantly  prostrated  by 
the  want  of  ready  means,  or  the  want  of  a  market  for  their 
commodities,  or  by  a  sudden  and  great  diminution  in  the  value 
of  their  assets,  the  uncertainty  as  to  their  solvency  is  about 
the  only  certain  thing  that  can  be  said  of  them.  The  highly 
successful  manufacturing  enterprise  of  to-day,  may  to-morrow  be 
a  total  wreck  in  a  business  point  of  view.  So  also  is  it  with 
banks,  scores  of  which  have  within  the  shortest  time  been 
obliged  to  close  their  doors  and  their  business,  their  solvency 
never  questioned  until  the  moment  of  their  failure.  In  point 
of  fact,  hundreds  of  business  enterprises  which  three  montlis, 
or  two  months,  or  one  month  ago  were  in  successful  and  pros- 
peix)us  operation,  to-day  are  financial  ruins.  Yet,  would  it  be 
sound  law,  to  permit  the  indiscriminate  rescission  of  sales  to 
such  concerns,  followed  by  delivery  of  the  goods  sold  and  part 
payment  made,  to  prevail,  because  at  the  time  of  the  sales  or 
the  deliveries  their  solvency  was  asserted  by  the  peraons  ne- 
gotiating the  sales  on  their  behalf?  Certainly  not.  Unless 
therefore  there  are  convincing  facts  in  evidence,  to  show  with 
clear  certainty  that  a  condition  of  insolvency  was  well  known 
to  a  purchaser  of  goods  at  the  time  when  he  asserted  solvency 
as  a  means  of  procuring  a  sale  of  goods  to  himself,  his  assertion 
does  not  have  that  aspect  of  fraud,  or  artifice  or  misrepresenta- 
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tioa  which  is  required  to  abrogate  an  executed  contract.  If  an 
intending  purchaser  has  a  right  to  regard  himself  as  solvent 
and  firnd}"^  believes  that  he  is  so,  and  therefore  asserts  his  sol- 
vency to  an  intending  seller  who  seUs  him  goods,  his  assertion 
of  his  solvency  is  certainly  not  fraudulent,  even  though  insol- 
vency actually  arises  before  payment  of  the  goods  is  made. 

In  Backentoss  v.  Speicher,  31  Pa.  824,  we  said :  "  Where  there 
is  a  sale  of  goods  and  delivery  of  possession  even  though  the 
buyer  intends  at  the  time  not  to  pay  for  them  and  conceals  his 
insolvency  from  the  vendor,  it  is  not  a  cheat  that  will  avoid 
the  sale.  There  must  be  artifice  practiced  such  as  was  intended 
and  fitted  to  deceive,  to  constitute  a  cheat." 

In  Rodman  v.  Thalheimer,  75  Pa.  232,  we  said :  "  The  law 
in  this  state  is  not  that  insolvency  and  the  mere  knowledge  of 
it  are  such  a  fraud  as  to  set  aside  the  sale  and  enable  the  seller 
to  rescind,  and  to  replevy  the  goods  after  they  have  come  f uUy 
and  fairly  into  the  possession  of  the  purchaser.  It  requires 
artifice,  trick  or  false  pretence,  as  a  means  of  obtaining  posses- 
sion, to  avoid  the  purchase.  There  must  be  bad  faith — an  intent 
at  the  time  to  defraud  the  seller.  Insolvency  and  a  knowledge 
of  it  at  the  time  of  the  sale  are  evidence  to  go  to  the  jury  with 
other  facts  to  show  the  intended  fraud,  but  standing  alone  will 
not  operate  to  rescind  after  a  possession  fully  and  fairly  ac- 
quired.    The  New  York  doctrine  does  not  hold  in  this  state." 

The  same  ruling  had  been  made  in  Smith  v.  Smith,  Murphy 
&  Co.,  21  Pa.  367. 

In  the  present  case  it  is  true  there  was  an  assertion  of  sol- 
vency, but  we  think  it  perfectly  manifest  fi'om  the  testimony 
that  the  assertion  was  made  in  entire  good  faith,  and  there  is 
no  sufScient  evidence  that  at  the  time  it  was  made  it  was  not 
true.  The  purchaser's  bookkeeper  testified  that  in  January, 
1890,  his  capital  over  and  above  all  his  debts  was  $7,086,  and 
that  on  Nov,  1,  1890,  the  total  of  the  liabilities  was  $32,476, 
and  the  assets  were  $32,487.  Some  losses  had  been  sustained 
during  the  year  which  caused  the  shrinkage  in  his  surplus  capi* 
tal,  but  he  was  still  solvent  in  the  sense  that  his  assets  were 
equal  to  his  liabilities.  This  testimony  was  entirely  uncontra- 
dicted, but  to  be  effective  for  the  purpose  of  setting  aside  an 
executed  contract  on  the  ground  of  an  alleged  insolvency  as 
opposed  to  an  assertion  of  solvency,  it  would  be  very  necessary 
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to  support  the  allegation  by  very  clear  proof  of  the  falsity  of 
the  assertion  at  the  time  it  was  made.  The  same  witness  tes- 
tified to  large  losses  which  occurred  during  November  and  De- 
cember, which  would  account  for  the  impairment  of  capital 
and  assets,  but  which  would  not  establish  the  untruthfulness 
of  an  assertion  of  solvency  made  in  January  and  on  Novem- 
ber 1, 1890.  Beyond  all  this,  in  making  the  statement  of  sol- 
vency, the  defendant  had  a  right  to  count  upon  the  proceeds 
of  the  cargo  of  logwood  which  he  was  buying,  and  the  profits 
to  be  derived  from  his  business  in  dealing  with  it.  Moreover 
he  had  previously  bought  a  larger  quantity  of  the  same  class  of 
goods  from  the  plaintiflEs,  amounting  to  about  $9,000,  and  had 
paid  them,  in  the  course  of  his  dealings  with  them,  the  entire 
amount  of  the  debt  then  incurred.  In  addition  to  this,  although 
the  present  lot  of  logwood  was  not  delivered  until  November, 
1890,  he  had  already,  in  January,  1891,  paid  the  first  and  sec- 
ond of  the  notes  given  at  thirty  and  sixty  days,  each  for  upward 
of  $2,000,  and  there  is  every  reason  to  believe  that  if  he  had  not 
been  suddenly  called  upon  to  pay  in  cash  a  debt  of  $7,000  for 
money  which  had  been  loaned  to  him  by  a  friend  to  carry  on 
business  with,  he  would  have  paid  the  other  two  notes  given 
to  the  plaintiffs  as  they  matured.  He  owed  this  same  $7,000, 
and  also  the  debt  of  $15,000  to  his  brothers,  during  the  time  he 
bought  and  paid  for  the  plevious  lot  of  logwood,  amounting  to 
$9,000.  Those  debts  did  not  interfere  with  his  ability  to  pay 
for  that  lot,  and  it  seems  to  us  he  had  a  good  right  to  believe 
he  could  pay  for  this  lot  when  he  said  he  could  do  so.  Upon 
a  careful  review  of  the  whole  of  the  testimony,  we  think  the 
concluding  declaration  of  the  defendant's  first  point,  that  there 
was  no  other  evidence,  than  his  answer  that  he  could  pay  for 
the  logwood,  of  an  intention  to  deceive  Wessels  by  a  trick  or 
an  artifice  was  right  and  should  have  been  aflBrmed. 

The  remainder  of  the  point  is,  that  even  if  his  obligations 
were  then  in  excess  of  his  resources  and  he  ought  to  have  known 
it,  his  assertion  of  his  ability  to  pay  for  the  logwood,  was  not, 
in  itself,  a  trick  or  an  artifice  calculated  to  deceive  Wessels. 
The  learned  court  below  denied  the  whole  of  the  point  without 
qualification.  The  proposition  of  the  point  required  the  judg- 
ment of  the  court  upon  a  specified  fact,  to  wit,  that  the  defend 
ant  had  said  he  could  pay  for  the  logwood,  that  it  did  not  follow 
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from  this  that  this  declaration  was  a  trick  or  an  artifice  to  de- 
ceive Wessels  even  although  Weiss's  obligations  exceeded  his 
resources.  As  an  abstract  proposition  we  think  this  point  was 
sound  and  should  have  been  aflSrmed,  even  with  the  concluding 
part  of  the  point,  that  there  was  no  other  evidence  of  an  intent 
to  deceive,  as*  we  have  shown  heretofore.  It  does  not  follow 
that  if  a  business  man's  obligations  exceed  his  resources  and 
he  ought  to  have  known  the  fact,  his  assertion  of  his  ability  to 
pay  fdr  an  intended  purchase  was  a  trick  or  an  artifice  to  de- 
ceive the  seller.  It  might  be  so  or  it  might  not,  depending  upon 
the  other  facts  in  the  given  case.  But  intrinsically,  and  by  it- 
self alone,  it  would  not  be,  and  we  think  the  point  as  it  stood 
should  have  been  affirmed,  or  denied  with  a  qualification,  to 
wit,  that  while  a  person  in  business  might  know,  or  ought  to 
know  that  his  obligations  exceeded  his  resources,  yet  he  might 
also  know  that  his  obligations  or  a  large  part  of  them  might  be 
held  by  friends  who  would  not  interfere  with  his  business,  and 
therefore  a  mere  declaration  that  he  could  pay  for  a  proposed 
purchase  would  not  be  inconsistent  with  good  faith ;  and  on  the 
other  hand  if  he  knew  or  ought  to  know  that  his  obligations 
were  pressing  him  and  that  his  creditors  were  likely  to  seize  the 
property  purchased,  then  a  declaration  of  ability  to  pay  would 
be,  or  might  be,  evidence  of  an  intent  to  deceive  by  a  trick  or 
artifice. 

To  our  minds  the  evidence  in  this  case  does  not  indicate  any 
intent  on  the  part  of  Ernest  Weiss  to  deceive  Mr.  Wessels  by 
the  declaration  of  his  ability  to  pay  for  this  logwood,  and  we 
therefore  think  the  defendant's  first  point  should  have  been 
affirmed,  both  as  an  abstract  proposition  and  as  a  judgment  up- 
on the  whole  of  the  facts.  We  think  that  Ernest  Weiss  had 
good  grounds  to  believe  that  neither  his  brothei-s  nor  Smith 
would  interfere  with  his  business  by  any  sudden  demand  for 
their  money.  Smith  had  agreed  that  his  judgment  note  was 
not  to  be  entered  as  a  judgment  unless  Weiss  failed  or  declared 
himself  insolvent.  And  we  see  no  reason  to  doubt  that  all  the 
notes  given  for  this  logwood  would  have  been  paid  at  maturity 
if  Smith  had  not  demanded  his  money  and  entered  his  judgment 
and  issued  execution  thereon.  There  is  not  the  slightest  reason 
to  believe  that  Weiss  did  not  intend  to  pay  for  the  logwood  in 
full.     His  prompt  payment  of  the  first  two  notes  at  their  ma- 
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turity  was  the  best  evidence  that  he  intended  to  pay  the  whole 
four  as  they  fell  due,  and  the  declaration  of  his  ability  to  pay 
was  not,  in  view  of  all  the  evidence  in  the  case,  any  evidence 
of  an  intent  to  deceive  Mr.  Wessels  by  any  trick  or  artifice 
or  in  any  other  way.  The  learned  judge  of  the  court  below 
submitted  the  case  to  the  jury,  with  great  accuracy  and  clear- 
ness of  statement,  and  if  we  thought  there  was  evidence  enough 
of  a  design  to  cheat  Mr.  Wessels  to  sustain  a  verdict  in  his 
favor,  we  would  certainly  affirm  the  judgment.  He  charged 
the  jury  that,  "  if  Mr.  Ernest  Weiss,  who  had  the  personal 
dealings  in  this  case,  misrepresented  to  Wessels  &  Company  in 
a  material  way,  that  is  in  a  substantial  way,  his  pecuniary  con- 
dition, and  they,  relying  upon  his  statement,  sold  him  the 
logwood ;  then,  if  this  was  done  in  such  a  way  as  showed  a 
positive  intention  on  his  part  to  deceive  them,  and  the  plain- 
tiffs suffered  in  consequence,  you  ought  in  that  case,  find  a  ver- 
dict for  the  plaintiff."  This  was  entirely  correct,  and  if  there 
was  any  evidence  more  than  a  scintilla  to  show  that  there  was 
any  positive  intention  on  the  part  of  Ernest  Weiss  to  deceive 
the  plaintiffs  in  the  declarations  he  made  to  them,  we  would 
sustain  the  judgment.  But  the  whole  testimony  in  the  case, 
including  that  of  the  plaintiffs,  impresses  us  strongly  the  other 
way,  and  we  therefore  feel  consti-ained  to  reverse  on  the  first 
assignment. 

The  second  assignment  has  no  merit.  The  parties  agreed  to 
substitute  the  proceeds  of  the  sale  for  the  goods  sold,  and  to 
contest  for  the  money  and  not  for  the  goods.  Of  course  it 
was  perfectly  competent  for  Mr.  Wessels  to  be  a  bidder  at  such 
a  sale  without  incurring  any  penalty  of  estoppel. 

Judgment  reversed. 
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Yeakel,  Executrix,  Appellant,  v.  McAtee. 

Oift^Parent  and  child— Fraud— Irrevocdble  gift 

If  there  is  no  evidence  which  tends  to  show  that  a  donor  was  incompe- 
tent to  make  a  gift,  or  which  raises  a  suspicion  of  fraud  or  undue  influ- 
ence on  the  part  of  the  donee,  the  capacity  of  the  donor  arid  the  fairness 
of  the  transaction  will  be  presumed,  unless  the  relation  between  the  par- 
ties is  such  that  the  policy  of  the  law  casts  upon  the  donee  the  burden  of 
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showing  that  the  gift  was  the  voluntary  and  intelligent  act  of  the  donor. 
In  the  absence  of  such  evidence  this  burden  does  not  rest  on  children  who 
receive  gifts  from  their  parents. 

It  is  not  incumbent  on  a  child  who  receives  a  gift  from  a  parent  to  prove 
affirmately,  in  a  proceeding  to  annul  the  gift,  that  the  donor  was  told  she 
might  outlive  tlie  donee,  or  that  the  gift  was  irrevocable. 

A  mother  gave  certain  bonds  and  stock  to  her  daughter.  The  evidence 
affirmatively  showed  the  voluntary  character  of  the  gift.  It  also  appeared 
that  the  mother  was  not  impoveiished  by  the  gifts  and  that  she  made  no 
complaint  during  the  life  of  her  daughter  that  she  had  not  retained  prop- 
erty enough  to  afford  her  a  comfortable  maintenance.  From  the  evidence 
it  appeared  that  the  mother  had  a  strong  will,  and  was  not  controlled  by 
her  daughter  or  anybody  else.  Held  that  the  mother  was  not  entitled  after 
the  death  of  the  daughter  to  have  the  gifts  rescinded. 

Evidence — Competency  of  witnes$ — Decedents'  estates. 

In  an  action  by  a  mother  against  the  estate  of  a  daughter  to  rescind  a 
gift  made  by  the  plaintiff  to  her  daughter,  the  plaintiff  is  not  a  competent 
witness  under  the  act  of  May  23,  1887,  P.  L.  168. 

Argued  Jan.  80,  1893.  Appeal,  No.  74,  July  T.,  1892,  by 
plaintiff,  Sarah  Teakel,  executrix  of  Maria  Corson,  from  decree 
of  C.  P.  Montgomery  Co.,  Dec.  T.,  1886,  No.  8,  on  bill  in  equity 
against  J.  Q.  McAtee  and  J.  Q.  Mc Atee,  executor  of  Mary  Ann 
Corson.  Before  Paxson,  C.  J.,  Green,  Williams,  MoCol- 
LUM,  Mitchell  and  Dean,  J  J. 

Bill  to  compel  transfer  of  stock  and  bonds. 

The  case  was  referred  to  B.  E.  Chain,  Esq.,  as  master,  who 
reported  a  decree  in  favor  of  the  plaintiff.  Exceptions  to  the 
master's  report  were  sustained  by  the  court  in  the  following 
opinion  by  S"WARTZ,  P.  J. : 

"  The  master  states  clearly  the  facts  upon  which  he  bases  his 
conclusion.  There  was  before  him  a  great  mass  of  testimony. 
Much  of  this  evidence  was  taken  in  the  prior  controversies  un- 
der the  will  of  Mary  A.  Corson  and  submitted  to  the  master  in 
the  present  equity  proceeding.  The  report  fails  to  state  clearly 
what  portions  of  this  testimony  are  competent  and  relevant  in 
the  present  controversy. 

"  Maria  Corson,  the  mother  of  Mary  A.  Corson,  began  the 
litigation  by  contesting  the  will  of  her  daughter  on  the  grounds 
of  her  daughter's  mental  weakness  and  the  fraud  and  undue  in- 
fluence on  the  part  of  said  John  Q.  McAtee,  the  defendant  in 
the  present  bill.     Other  litigation  followed  and  the  equity  pro- 
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ceeding  was  instituted.  Mrs.  Corson  also  made  an  effort  to 
surcharge  Mr.  McAtee,  the  executor  of  the  daughter,  with  the 
value  of  certain  stocks  which  McAtee  received  from  the  daugh- 
ter as  a  gift.  The  will  was  sustained  and  the  effort  to  sur- 
charge the  executor  with  the  value  of  the  stocks  failed.  The 
testimony  taken  before  the  auditor  in  the  latter  controversy  was 
submitted  to  the  master  under  the  following  agi'eement  of 
counsel :  '  Agreed  that  the  testimony  taken  before  the  auditor 
in  the  estate  of  Mary  Ann  Corson  -and  filed  May  7,  1888,  shall 
be  taken  in  this  case  with  the  same  force  and  effect  as  if  the 
witnesses  had  appeared,  been  qualified  and  examined  in  this 
case,  but  the  testimony  so  received  shall  be  and  is  subject  to  all 
legal  exceptions  by  the  counsel  on  either  side,  this  agreement 
to  include  all  documentary  evidence  offered  in  said  audit,  sub- 
ject to  the  same  objection.' 

"Atthe  death  of  Mary  A.  Corson  the  following  stocks  and 
bonds  stood  in  her  name :  Sixty-six  shares  of  preferred  stock  of 
the  Northern  Pacific  R.  R.  Co.,  bonds  of  the  United  States  for 
twenty-four  hundred  dollars,  and  three  and  one  half  shares  of 
the  Jefferson  Fire  Ins.  Co.  The  complainant  alleges  in  her 
bill  that  these  stocks  and  bonds  are  her  property  and  prays  that 
they  may  be  transferred  to  her.  She  claims  that  she  never 
knowingly  transferred  these  stocks  and  bonds,  that  they  are 
still  her  property  and  never  belonged  to  her  daughter.  The 
testimony  of  the  complainant  submitted  under  the  foregoing 
agreement  was  received  and  the  master  says  he  fully  consid- 
ered her  evidence.  [She  was  not  a  competent  witness.  She 
does  not  claim  these  stocks  by  devolution  on  the  death  of  the 
owner,  but  claims  them  as  a  part  of  her  own  estate  by  a  title 
prior  to  the  death  of  her  daughter.  Her  interest  is  adverse  to 
the  right  of  the  deceased  and  she  is  incompetent  as  to  any  mat- 
ter occurring  prior  to  the  death  of  her  daughter.  Section  5, 
clause  (e),  act  of  May  23, 1887.  Nor  can  her  testimony  be 
admitted  as  a  deposition,  for  when  she  was  examined  before 
the  auditor,  Mary  A.  Corson  was  dead.]  [1]  [Nor  is  she  com- 
petent against  J.  Q.  McAtee  for  whatever  fraud  or  wrong  he 
may  have  perpetrated,  if  we  are  to  believe  her  evidence,  enured 
to  the  benefit  of  Mary  A.  Corson.  Under  the  complainant's 
allegation  he  was  but  the  instrument  or  agent  to  put  the  stocks 
in  the  name  of  the  deceased.     Under  the  act  of  1887,  the  pro- 


Digitized  by  VjOOQlC 


YEAKEL,  AppeUant,  v.  McATEE.  605 

1893.]  Opinion  of  Court  below. 

hibition  extends  to  any  matter  occurring  before  the  death  of 
Mary  A.  Corson,  whether  it  took  place  between  the  surviving 
party  and  the  deceased  or  any  other  party :]  [2]  Southerland 
V.  Ross,  140  Pa.  879.  This  evidence  was  submitted  prior  to 
the  act  of  June  11,  1891,  P.  L.  287.  [Maria  Corson,  the  com- 
plainant, died  shortly  after  her  evidence  was  submitted.  John 
Q.  McAtee  was  competent  to  testify  against  her,  for  she  was 
living  at  the  time  his  evidence  was  offered.  He  was  not  adverse 
to  the  interest  of  the  deceased,  but  on  the  contrary  was  testify- 
ing for  the  estate.]  [8]  Objection  is  made  by  the  defendant 
to  the  testimony  of  George  FoUett,  taken  under  a  commission 
to  the  state  of  New  York.  This  evidence  was  taken  in  the  pro- 
ceedings between  Maria  Corson,  the  contestant  of  the  will  of 
Maiy  A.  Corson,  and  John  Q.  McAtee,  the  executor  who  was 
cited  to  show  cause  why  an  issue  should  not  be  awarded  to  try 
the  validity  of  the  will.  He  appeared  and  successfully  defended 
the  probate  of  the  will.  This  deposition  was  therefore  taken 
in  a  controversy  between  the  same  parties  and  involved,  at  least 
in  part,  the  same  subject-matter,  to  wit :  the  fraud  and  undue 
influence  of  Mr.  McAtee.  We  think  the  testimony  is  compe- 
tent, but  of  little  importance.  True,  it  shows  that  the  sixty-six 
shares  of  Pacific  railroad  stock  were  transferred  upon  the  books 
of  the  company  but  two  days  before  Maiy  A.  Corson's  death. 
This  was  sufficient  to  give  the  daughter  a  complete  legal  title 
to  the  stock.  The  transfer  was  absolute ;  whether  the  certifi- 
cate was  received  by  her  in  her  lifetime  is  immaterial.  The 
best  evidence  of  ownership  is  the  transfer  on  the  books  of  the 
company.  The  certificate  is  but  secondary  evidence  of  such 
ownership ;  it  is  nothing  more  than  an  official  declaration  by 
the  company  of  what  already  appears  on  their  books :  Roberts's 
Appeal,  85  Pa.  87. 

"  Much  of  the  evidence  found  in  the  two  hundred  pages  of 
printed  testimony  is  irrelevant.  It  is  hardly  fair  to  the  master 
or  the  court  to  hurl  this  mass  of  testimony  at  us,  and  say,  '  We, 
as  counsel,  object  to  this  evidence,  but  you  pick  out  that  which 
you  find  relevant  and  competent.'  This  method  is  labor-saving 
to  counsel,  but  I  can't  say  that  it  is  altogether  satisfactory  to 
the  master  or  the  couiii.  While  the  master  was  in  error  in  con- 
sidering the  testimony  of  the  complainant,  it  does  not  appear 
that  it  influenced  him  in  his  findings  of  fact     He  evidently  did 
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not  believe  her,  for  he  finds  that  she  made  the  transfers  of  stocks 
and  bonds  and  knew  that  she  made  the  assignments  to  her 
daughter.  [His  findings  are  approved  with  the  following  modi- 
fications and  additions.     We  cannot  agree  that  Maria  Coi*son 

*  was  ejitirely  dependent  on  her  daughter.'  True,  the  daughter 
was  her  faithful  attendant  in  her  blind  and  helpless  condition, 
but  she  had  sufficient  means  to  provide  other  helpers.]  [4]  She 
had  relatives  who  were  quick  to  offer  their  services  after  the 
daughter's  death,  even  in  her  alleged  reduced  financial  condi- 
tion. [The  distribution  of  her  property,  that  is,  the  gifts  to  her 
daughter,  did  not  *  render  her  without  means.'  She  was  still 
the  owner  of  real  estate  worth  from  eight  to  ten  thousand  dol- 
lars ;  she  also  had  some  little  personal  estate.  With  her  frugal 
habits  and  simple  tastes  this  sum  was  sufficient  to  maintain  her 
the  rest  of  her  days,  even  if  her  life  had  been  prolonged  beyond 
expectation.]  [5]  Mr.  McAtee  as  one  of  the  legatees  under 
the  will  of  Mary  A.  Corson  was  not  interested  in  having  the 
bonds  transferred  to  her.  Their  bonds  were  transferred  to  Mary 
A.  Corson  in  April,  1885,  and  the  will  which  makes  Mr.  Mc- 
Atee one  of  the  residuary  legatees  was  not  executed  until  Feb- 
ruary, 1886.  The  prior  will  gave  him  a  specific  legacy  which 
was  in  no  way  dependent  upon  this  transfer  of  bonds. 

*'  This  finding,  if  confined  to  the  railioad  stocks,  is  supported 
by  the  evidence.     It  is  by  no  means  clear  that  the  complainant 

*  never  anticipated  that  her  daughter  would  die  first.'  Her  own 
will  in  1885  provided  for  this  very  contingency.  She  gave 
everything  to  her  daughter,  but,  if  the  daughter  died  first,  then 
to  the  children  of  Sarah  Yeakle  and  othei*s.  That  she  fully 
understood  this  will  is  shown  by  the  subscribing  witnesses  who 
testify  that  she  gave  her  reasons  for  the  bequest  over  should 
she  survive  the  daughter.  [The  master  does  not  question  the 
truthfulness  of  the  testimony  of  Mr.  McAtee  and  his  wife. 
There  is  no  competent  evidence  contradicting  their  testimony 
as  to  declarations  made  by  the  complainant,  '  that  Mary  kept 
house  for  her  and  nursed  her  and  cared  for  her  so  many 
years  during  her  blindness,  ....  that  she  would  give  them 
{the  government  bonds)  as  compensation  to  her  for  her  kind- 
ness and  affection  in  nursing  her.'  The  master  should  have 
found  as  a  fact  that  the  foregoing  was  the  reason  assigned  by 
the  mother  for  the  transfer  of  the  bonds  to  the  daughter.  ]  [6] 
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Likewise  the  complainant  declared  that  she  would  retain  her 
'  scrip ' — she  might  need  money — ^but  would  give  her  daughter 
the  railroad  stocks  and  '  then  she  would  have  nothing  to  worry 
her  mind  about ; '  'she  (the  mother)  could  die  in  peace  and  think 
about  other  matters ; '  that '  she  had  willed  it  to  her,  and  Mary 
was  her  only  heir  anyhow.'  [There  is  no  evidence  to  sustain 
the  allegations  of  fraud  or  undue  influence  on  the  part  of  Mr. 
McAtee.  The  transfer  to  the  daughter  were  not  suggested 
by  him ;  he  did  not  advise  them,  he  did  not  solicit  the  mother 
to  make  them.  Through  her  importunities  he  assisted  her  in 
carrying  out  her  purposes.]  [7]  This  was  not  the  case  of  a 
child  taking  care  of  an  aged  mother  of  feeble  mind,  for  the 
plaintiff's  witnesses  say  that '  the  mother  in  her  old  age,  at  the 
time  of  her  daughter's  death,  had  a  stronger  mind  than  the 
daughter  ever  had.'  Another  of  the  complainant's  witnesses, 
in  answer  to  the  question,  *  Which  one  could  influence  the 
other  one?'  replied,  *  The  mother,  of  course.' 

"  The  master  bases  his  conclusions  upon  two  deductions  that 
he  draws  from  this  evidence.  First,  The  mother  never  antici- 
pated that  the  daughter  would  die  first  and  her  confidential 
adviser  and  agent  failed  to  call  this  contingency  to  her  mind. 
Second,  The  confidential  adviser  never  informed  her  that  the 
gifts  were  irrevocable. 

"  As  already  shown  their  findings  have  no  application  to  the 
United  States  bonds.  She  gave  them  to  her  daughter  in  April, 
1885,  and  in  January  of  the  same  year  she  made  her  will,  in 
which  she  carefully  and  intelligently  provided  for  the  contin- 
gency that  she  might  survive  her  daughter.  [She  must  have 
known  that  the  transfer  was  irrevocable ;  she  intended  to  give 
it  that  effect,  for  she  declared  that  the  daughter  was  to  take 
these  bonds  as  compensation  for  her  long  devoted  services  to 
her.]  [8]  But  suppose  the  master  is  correct  in  his  findings. 
Can  it  be  said  that  the  daughter  may  not  hold  these  bonds  un- 
less she  first  shows  that  her  mother  knew  that  the  transfer  was 
irrevocable,  and  that  she  might  survive  the  daughter?  If  under 
the  circumstances  this  burden  is  cast  upon  the  daughter,  then 
few  gifts  from  parent  to  child  can  stand.  [At  the  time  the 
bonds  were  transfeiTed  the  mother  had  an  estate  of  at  leitst 
#15,000 ;]  [9]  her  only  child,  sixty  years  old,  remained  with 
her  and  kept  house  for  her.     For  twenty  years  this  child  admin- 
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istered  to  every  want  of  her  blind  mother.  The  mother  is  con- 
tinually speaking  in  the  highest  terms  of  the  filial  devotion  of 
this  daughter.  The  mother,  now  eighty-seven  years  old,  know- 
ing that  her  days  can  be  but  few,  declares  that  she  will  give  to 
her  daughter  one  sixth  of  her  estate  as  an  appreciation  for  this 
devotion  and  affection.  She  gives  her  money,  which  amounts 
to  but  one  hundred  dollars  per  year  for  the  last  twenty-five 
years'  services ;  it  is  a  small  sum,  but  it  shows  her  gratitude. 
But  the  daughter  as  soon  as  she  had  the  money  is  compelled  to 
return  it,  because  she  cannot  show  that  she  told  her  mother 
that  such  gifts  were  irrevocable  and  because  she  forgot  to  re- 
mind her  that  life  is  uncertain  and  that  the  child  may  die  before 
the  parent. 

"  We  must  not  encourage  children  in  their  efforts  to  secure 
compensation  for  care  bestowed  upon  parents,  but  this  does  not 
mean  that  a  child  must  not  take  such  compensation  voluntarily 
given  by  a  parent  who  is  financially  able  to  pay  over  the  money 
as  a  token  of  her  appreciation  of  the  child's  loving,  faithful  devo- 
tion. [The  daughter  held  these  bonds  for  more  than  a  year* be- 
fore the  mother  makes  any  claim  to  them.  The  interest  was  paid 
to  the  daughter  in  several  payments  for  one  year.  There  is  no 
doubt  in  our  mind  that  the  mother  fully  underatood  that  these 
bonds  belonged  to  her  daughter.]  [10]  [The  transfer  was  made 
with  a  full  knowledge  of  its  import  and  the  mother  intended  to 
give  her  child  an  absolute  title.]  [11]  Is  there  anything  to 
impeach  the  daughter's  title  to  the  sixty-six  shares  of  railroad 
stock  ?  [These  stocks  were  worth  at  the  time  of  the  transfer 
thirty-six  hundred  and  thirty  dollars.  They  were  given  to  the 
daughter  because  she  was  the  only  child  and  heir,  to  save  the 
mother  all  worry  and  annoyance  over  them  and  to  avoid  com- 
missions and  expenses  in  the  settlement  of  the  mother's  es- 
tate.] [12]  We  think  a  twofold  error  runs  through  the  report 
of  the  master.  Firat,  he  treats  the  case  as  if  the  gift  proceeded 
from  the  child  to  the  parent ;  and,  secondly,  he  fails  to  draw 
the  distinction  between  a  gift  to  the  daughter  and  one  to  a  con- 
fidential adviser.  The  gift  was  not  made  to  Mr^  McAtee  nor 
suggested  by  him.  This  is  not  the  case  of  a  spiritual  adviser 
taking  advantage  of  the  relationship  to  fill  his  own  pockets.  It 
is  true  he  was  benefited  by  the  gift  of  the  stocks  to  the  daughter, 
for  he  is  interested  in  her  will,  but  unless  we  find  that  the  whole 
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transaction  was  a  part  of  a  fraudulent  scheme  to  swell  the 
daughters  estate  for  the  purpose  of  benefiting  himself,  it  proves 
nothing. 

"  There  is  no  evidence  upon  which  we  can  base  actual  fraud. 
The  master  finds  no  fraud,  but  concludes  the  gifts  are  void  be- 
cause, under  the  circumstances,  they  are  against  the  policy  of 
the  law.  Miskey's  Appeal,  107  Pa.  616,  does  not  sustain  the 
complainant's  contention.  In  that  case  the  son  deeded  his 
property  to  his  father,  making  but  a  slight  provision  for  wife 
and  child.  The  son's  mind  was  wrecked  by  habits  of  intemper- 
ance, and  he  never  passed  beyond  the  parental  control  or  influ- 
ence of  the  father.  The  father  was  a  man  of  large  means  and 
not  in  need  of  his  son's  gift.  Under  such  circumstances  the 
donee  must  show  that  the  donor  underatood  that  the  gift  he 
made  was  irrevocable  or  it  cannot  stand.  Even  in  this  case  it 
was  said  that  the  mere  absence  of  a  power  of  revocation  is  not 
sufficient  of  itself  to  set  aside  an  instrument  unless  the  other 
circumstances  of  the  case  required  it.  What  circumstance  is 
there  in  the  case  before  us  to  demand  the  return  of  stocks  ? 
Not  the  necessities  of  the  complainant,  for  at  the  time  of  the 
filing  of  her  bill  she  was  possessed  of  an  estate  consisting  of 
land  worth  eight  to  ten  thousand  dollars,  and  under  the  wiU  of 
her  daughter  she  was  entitled  not  only  to  the  income  of  the  very 
stocks  in  question,  but  of  all  her  daughter's  estate.  The  trans- 
fer of  stocks  is  unlike  the  case  of  a  trust  where  the  grantor  re- 
tains a  life  interest.  In  the  latter  case  he  may  well  think  that 
he  retains  such  an  interest  as  will  enable  him  to  recall  his  pro- 
posed disposition  of  the  property,  but  it  requires  but  a  mild 
form  of  intelligence  for  a  person  to  understand  that  a  transfer 
of  stocks  as  a  gift,  with  immediate  delivery  of  the  certificate 
and  evidences  of  title,  means  a  final,  absolute  disposition  of  the 
property.  How  could  Mrs.  Corson  fail  to  understand  that  the 
transfer  of  the  stocks  to  her  daughter,  in  the  presence  of  wit- 
nesses to  whom  she  declared  her  knowledge  of  what  she  was 
about  to  do,  meant  an  absolute  disposition  of  her  property  so 
handed  over  to  her  daughter  ? 

**  [Where  a  gift  is  made  by  a  child  to  a  parent  while  the  pa- 
rental authority  and  influence  still  continue,  it  may  well  be 
that  a  presumption  arises  against  the  validity  of  such  gift,  but 
where  the  gift  proceeds  from  the  parent  to  the  child  .there  can 
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be  no  such  presumption.]  [18]  On  the  contrary,  the  presump- 
tion, if  any,  is  in  favor  of  the  child,  that  the  gift  upon  full  de- 
livery is  irrevocable  and  intended  to  aid  the  child.  There  must 
be  some  evidence  of  undue  means  to  shift  this  presumption : 
Cowee  V.  Cornell,  75  N.  Y.  101.  That  parents  will,  especially 
in  old  age,  settle  part  of  their  estates  upon  their  children,  is  the 
rule  and  not  the  exception.  Where  there  is  no  evidence  of 
mental  weakness,  or  fraud,  or  undue  influence,  a  gift  from  pa- 
rent to  child  does  not  cast  the  burden  upon  the  child  to  show 
that  the  gift  was  free,  a  voluntary  and  intended  gift  of  the  do- 
nor ;  certainly  not  where  the  evidence  failed  to  establish  that 
the  gift  was  improvident.  But  suppose  the  gift  and  relation- 
ship, standing  alone,  do  raise  the  question  of  constructive  fraud, 
the  presumption  is  overcome  by  the  fact  that  the  gift  to  the 
daughter  is  no  more  than  a  just,  adequate  settlement  by  the 
parent  upon  an  only  child  who  spent  much  of  her  entire  life 
caring  for  her  helpless  mother.  [But  it  is  contended  that  al- 
though the  spiritucd  adviser  did  not  receive  the  g^t,  it  was  by 
reason  of  his  relationship  that  the  daughter  secured  the  stocks, 
and  therefore  her  title  must  be  tested  by  the  same  rules  of  law 
that  are  applicable  to  the  confidential  ad\dser.  This  is  a  vio- 
lent assumption,  for  how  can  we  say  that  the  gifts  to  the  daugh- 
ter are  the  result  of  the  intimate  and  friendly  relation  of  Mr. 
McAtee  and  Mrs.  Corson  ?  What  evidence  is  there  that  the 
daughter  is  indebted  to  Mr.  McAtee  for  the  gifts  ?  There  is 
'  no  evidence  of  any  act,  word  or  deed  on  the  part  of  Mr.  McAtee 
that  suggests  these  gifts  to  the  daughter.]  [14]  Suppose  a 
child  were  to  perform  these  same  offices  for  a  parent  that  were 
extended  by  Mr.  McAtee  to  Mrs.  Corson,  still  we  do  not  see 
how  this  fact  could  invalidate  the  gifts  under  the  circumstances 
in  the  case  before  us.  Under  the  same  pending  relationship 
and  surrounduigs,  Mr.  McAtee  secured  a  gift  of  one  hundred 
shares  of  stock  from  the  daughter.  Although  she  was  weaker 
mentally  than  her  mother,  this  gift,  after  careful  consideration, 
was  found  to  be  valid :  Corson's  Estate,  137  Pa.  168.  Now, 
when  the  same  person  secures  a  smaller  gift  of  sixty-six  shares 
of  the  same  stock,  not  for  himself,  but  for  a  faitliful  daughter, 
we  cannot  agree  that  such  a  gift  is  void. 

"The  three  and  one  half  shares  of  Jeffei*son  Fire  Insurance 
stock  belonged  to  the  estate  of  Maria  Corson.     The  agreement 


Digitized  by  VjOOQlC 


YEAKEL,  Appellant,  .;.  McATEE.  609 

1893.]  Opinion  of  Court  below— Arguments. 

of  January  20, 1886,  shows  that  this  stock,  while  in  the  name 
of  Mary  A.  Corson,  was  in  fact  the  property  of  Maria  Corson. 
This  agreement  may  be  treated  as  a  declaration  of  trust  by 
Mary  A.  Corson  in  favor  of  her  mother.  There  was  nothing 
subsequent  to  this  agreement  that  gave  Mary  A.  Corson  title  to 
this  stock,  [and  now.  May  2, 1892,  the  exceptions  to  the  mas- 
ter's report  so  far  as  they  relate  to  the  bonds  and  railroad 
stocks  are  sustained.]  [15] 

"  [  And  now,  May  6, 1892,  this  cause  came  to  be  heard  at  this 
term  and  was  argued  by  counsel,  and  thereupon  on  considera- 
tion thereof  it  is  ordered,  adjudged  and  decreed  as  follows,  viz. : 
That  the  said  66  shares  of  preferred  stock  of  the  Northern  Pa- 
cific Railroad  Company,  and  the  said  registered  bonds  of  the 
United  States  for  twenty-four  hundred  dollars,  belong  to  the 
estate  of  Mary  A.  Corson,  deceased,  and  shall  be  so  held  and  dis- 
tributed by  said  defendant,  John  Q.  McAtee,  executor  of  Mary 
A.  Corson,  deceased ;  that  the  said  defendant  transfer  to  the 
executrix  of  Maria  Coi-son,  deceased,  the  said  3|  shares  of 
stock  of  the  Jefferson  Fire  Insurance  Co.,  and  all  dividends 
thereon  collected  by  him ;  and  that  two  thirds  of  the  costs  of 
this  suit  be  paid  by  the  estate  of  Maria  Corson,  deceased,  and 
one  third  by  the  estate  of  Mary  A.  Corson,  deceased.  The  fees 
of  the  master  are  fixed  at  one  hundred  and  seventy-five  dol- 
lars.] "  [16] 

Errors  assigned  were  (1-16)  portions  of  opinion  as  above, 
and  decree,  quoting  them. 

N,  H.  Larzelere^  Gilbert  It.  Fox  with  him,  for  appellee,  cited : 
Irwin  V.  Keen,  3  Wh.  354 ;  Whelan  v.  Whelan,  8  Cowen,  687- 
Taylor  v.  Taylor,  8  How.  183 ;  Huguenin  v.  Baseley,  8  L.  C. 
Eq.  484;  RusseU's  Ap.,  75  Pa.  290;  Miskey's  Ap.,  107  Pa. 
681 ;  Rhoades  v.  Bate,  L.  R.  1  Ch.  Ap.  252 ;  Darlington's  Ap., 
86  Pa.  618 ;  Greenfield's  Est.,  14  Pa.  489. 

Charles  Eunsicker^  Joseph  Fomance  with  him,  for  appellee, 
cited:  Eaton's  Ap.,  66  Pa.  488;  Cresson's  Ap.,  91  Pa.  180 
Burke's  Ap.,  99  Pa.  350;  Fidelity  Co.  v.  Weitzel,  81  W.  N 
414 ;  Yeakel's  Ap.,  137  Pa.  160. 
Vol.  clvi — 39 
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Opinion  by  Mr.  Justice  McCollum,  October  2, 1898: 
It  is  possible  that  McAtee  is  as  bad  as,  in  the  interest  of  the 
appellant,  he  is  represented  to  be ;  but  that  he  is  a  clergyman 
who  enjoys  the  confidence  of  his  parishioners  is  not  sufficient 
ground  for  believing  that  he  is.  In  the  mere  fact  that  Maria 
Corson  sought  and  received  his  assistance  in  the  transfer  of 
certain  stocks  and  bonds  as  a  gift  to  her  daughter  there  is  noth- 
ing indicative  of  a  fraudulent  purpose  on  his  part  or  discredit- 
able to  either  of  them.  It  is  not  a  necessary  inference  from 
such  fact  that  his  compliance  with  the  request  of  the  donor  was 
tainted  with  dishonesty  or  prompted  by  selfishness ;  nor  has  the 
fact  that  he  receives  a  legacy  under  the  will  of  the  donee,  made 
nearly  a  year  after  the  bonds  were  transferred,  any  tendency  to 
invalidate  the  gift  of  them.  These  bonds  were  assigned  by 
the  donor  to  the  donee  in  the  presence  of  Geo.  Eyster,  assist- 
ant treasurer  of  the  United  States  at  Philadelphia,  to  whom 
she  stated  her  reasons  for  making  the  gift.  The  assignment 
was  made  at  her  home,  and  thereafter  the  donee  regularly  drew 
the  interest  on  the  bonds  whilst  she  lived.  There  is  not  a 
scintilla  of  evidence  that  the  gift  was  suggested  by  McAtee  or 
her  daughter,  or  that  in  making  it  she  was  influenced  in  the 
slightest  degree  by  either  of  them.  It  plainly  appears  from  the 
testimony  that  she  was  prompted  to  make  it  by  natural  affec- 
tion and  a  desire  to  compensate  her  daughter  for  faithful  and 
valuable  services.  It  was  a  just  as  well  as  a  generous  act,  and, 
in  view  of  these  services  and  her  own  circumstances,  it  cannot 
be  regarded  as  improvident  or  indicative  of  a  want  of  capacity 
to  comprehend  the  nature  and  effect  of  what  she  was  doing. 
The  suggestion  of  the  learned  master  that  she  did  not  consider 
that  possibly  she  might  survive  her  daughter  is  founded  on  a 
mere  guess,  which  is  sufficiently  answered  by  the  fact  that,  in 
making  her  will  three  months  before,  she  provided  for  such  a 
contingency.  Besides  it  is  not  incumbent  on  a  child  who  re- 
ceives a  gift  from  a  parent  to  prove  affirmatively,  in  a  proceed- 
ing to  annul  the  gift,  that  the  donor  was  told  she  might  outlive 
the  donee,  and  it  would  be  a  harsh  rule  which  allowed  the 
donor  to  recover  the  gift  from  the  estate  of  the  deceased  child 
on  the  ground  that  her  legal  representatives  failed  to  make 
such  proof.  If  there  is  no  evidence  which  tends  to  show  that 
the  donor  was  incompetent  to  make  the  gift,  or  which  raises  a 
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suspicion  of  fraud  or  undue  influence  on  the  part  of  the  donee, 
the  capacity  of  the  donor  and  the  fairness  of  the  transaction 
will  be  presumed,  unless  the  relation  between  the  parties  is 
such  that  the  policy  of  the  law  casts  upon  the  donee  the  bur- 
den of  showing  that  the  gift  was  the  voluntary  and  intelligent 
act  of  the  donor.  In  the  absence  of  such  evidence  this  burden 
does  not  rest  on  children  who  receive  gifts  from  their  parents. 
These  gifts  are,  prima  facie,  good,  and  it  requires  something 
more  than  the  mere  relation  of  parent  and  child  to  nullify  them, 
or  to  impose  on  the  donee  the  burden  of  showing  that  they  are 
free  from  any  taint  of  fraud  or  undue  influence :  Worrall's  Ap- 
peal, 110  Pa.  349.  It  is  natural  for  parents  to  assist  their  chil- 
dren, and  if  they  do  so  by  making  gifts  to  them  which  are,  under 
the  circumstances,  reasonable,  no  presumption  of  incapacity 
arises.  In  these  cases  the  natural  affection  of  the  donor  for 
the  donee  and  the  kind  and  faithful  services  rendered  by  the 
latter  to  the  former  are  corroborative  of  the  positive  testimony 
that  a  gift  was  made:  8  A.  &  E.  Ene.  L.,  pages  1836-7; 
Rhodes  v.  Childs,  64  Pa.  18. 

In  the  case  under  consideration  the  mother  declared  her  in- 
tention to  give  the  bonds  to  her  daughter,  to  whom,  in  execu- 
tion of  her  expressed  purpose,  she  afterwards  assigned  and 
delivered  them.  The  bonds  were  held  by  the  daughter  as  her 
own,  with  the  knowledge  and  acquiescence  of  the  rootf^er,  who, 
in  speaking  of  the  transfer  sometime  after  it  was  made,  said  it 
was  just  as  she  wanted  it.  Another  evidence  that  she  under- 
stood and  was  satisfied  with  what  she  had  done  appears  in  her 
declarations  in  the  winter  and  spring  of  1886  that  she  had  given 
her  bonds  to  her  daughter.  * 

The  gift  of  the  railroad  stock  was  made  more  than  a  year 
after  the  gift  of  the  bonds,  but  it  was  impelled  by  like  consider- 
ations, and  is  governed  by  the  same  principles.  If  the  clear 
and  positive  testimony  in  relation  to  it  is  believed,  and  we  fail 
to  discover  any  sufficient  reason  why  it  should  be  disregarded, 
it,  like  the  former  gift,  was  the  voluntary  and  deliberate  act  of 
the  donor.  This  testimony  affirmatively  shows  the  voluntary 
character  of  her  action,  and  thus  substantially  negatives  the 
claim  that  there  was  fraud  or  undue  influence  in  it. 

The  donor  was  not  impoverished  by  the  gifts,  because,  after 
making  them,  she  still  possessed  ample  means  to  provide  for 
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all  her  wants.  The  learned  judge  of  the  court  below,  in  his  able 
and  exhaustive  opinion  reversing  the  learned  master,  says  that 
her  real  estate  interests  alone  were  worth  from  $8,000  to  $10,000. 
It  is  certain  that  during  the  life  of  her  daughter  she  made  no 
complaint  or  suggestion  that  she  had  not  retained  property 
enough  to  afford  her  a  comfortable  maintenance.  After  the 
death  of  the  daughter,  and  under  her  will,  the  entire  income 
of  her  estate,  including  interest  and  dividends  on  the  bonds 
and  stock,  were  paid  to  the  mother  while  she  lived.  It  seems 
therefore  that  the  suit  to  cancel  the  gifts  did  not  originate  in 
an  apprehension  of  the  donor  that  her  property  was  insufficient 
for  her  support,  but  that  it  was  instituted  to  enable  her  to  trans- 
fer the  bonds  and  stock  to  the  appellant,  who  is  her  sole  legatee. 
It  is  probable  that  the  donee  could  not  have  influenced  the 
donor  in  making  the  gifts  if  she  had  attempted  to,  because  it 
appears  in  the  testimony  submitted  by  the  appellant  that  the 
latter  possessed  a  stronger  mind  and  will  than  the  former. 
Margaret  Pflieger  testified  that  the  donor  had  a  veiy  strong 
mind  and  an  excellent  memory,  "a  stronger  mind  than  her 
daughter  ever  had."  Bridget  Calahan  said  that  the  donor 
could  influence  the  donee.  William  Pflieger  said  the  donee 
"  was  a  person  that  could  be  influenced  by  almost  anybody." 
The  donor  in  her  deposition  taken  in  July,  1886,  said  that  Mc- 
Atee  could  not  influence  her,  but  she  could  not  say  whether 
he  could  influence  her  daughter  or  not.  It  is  true  that  she 
was  old  and  physically  infirm,  but  it  is  equally  true  we  think, 
after  a  careful  consideration  of  all  the  evidence,  that  she  had 
sufficient  capacity  to  make  the  gifts  and  that  there  was  nothing 
unconscionable  in  the  donSe's  acceptance  of  them.  It  appeals 
that  they  were  prompted  by  natural  affection  and  by  a  just  ap- 
preciation of  the  filial  devotion  ai]id  faithful  services  of  the 
donee,  that  they  were,  under  the  circumstances,  reasonable, 
and  that  they  were  intelligently  and  voluntarily  made.  Why 
then  should  they  be  declared  void  ?  Is  it  because  they  were 
made  by  a  mother  to  her  deserving  child  ?  We  have  already 
shown  that  the  mere  existence  of  this  relation  does  not  inval- 
idate them.  Is  it  because  there  is  no  positive  evidence  that 
McAtee  told  the  donor  that  she  might  survive  the  donee  and 
that  the  gifts  were  irrevocable.  As  we  understand  the  report 
of  the  learned  master,  his  recommendation  of  a  decree  that  the 
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stocks  and  bonds  be  transferred  to  the  estate  of  the  donor  rests 
on  an  affirmative  answer  to  this  question.  On  this  point  it  is 
unnecessary  to  add  anything  to  what  has  been  so  well  said  by 
the  learned  judge  of  the  court  below.  His  reasons  for  holding 
that  the  learned  master  erred  in  his  conclusion  that  the  donor 
did  not  know  the  nature  and  effect  of  her  action  are  sensible 
and  sound,  and  he  has  clearly  and  forcibly  stated  them.  That 
she  intended  to  make  a  present  and  absolute  gift  of  the  bonds 
is  manifest  in  what  she  said  before,  at  the  time  and  after  she 
transferred  them ;  and  that  it  was  her  deliberate  purpose  to 
make  a  like  gift  of  the  stock  is  apparent  from  her  declarations 
from  time  to  time  for  nearly  a  year  before  she  assigned  it. 

McAtee  was  unquestionably  competent  to  testify  for  the 
estate  of  the  donee  in  the  lifetime  of  the  donor,  and  she  was 
clearly  incompetent  to  testify  against  it.  We  are  not  dealing 
with  the  question  whether  she  was  a  competent  witness  in  her 
suit  against  McAtee  individually,  but  our  inquiry  is  whether 
her  testimony  so  taken  is  competent  in  her  suit  against  the 
estate  of  her  donee. 

The  specifications  of  error  are  overruled. 

Decree  affirmed  and  appeal  dismissed  at  the  costs  of  the 
appellant. 


Frederick  v.  Lansdale  Borough,  Appellant. 

TrespoM — Boroughs — Overflowing  lands — Opening  street. 

In  an  action  of  trespass  against  a  borough  to  recover  damages  for  inju- 
ries to  land  caused  by  flooding,  where  there  is  evidence,  though  contra- 
dicted, that  the  borough,  in  opening  a  street,  increased  the  natural  flowage 
and  flooded  the  land,  the  case  should  be  submitted  to  the  jury. 

Evidence — Borough — Flooding  land. 

In  an  action  against  a  borough  for  backing  water  into  an  alley  and 
flooding  a  cellar,  it  is  proper  to  permit  defendant  to  show  that  the  acre- 
age drained  was  lessened  by  the  grading  of  the  streets  of  the  borough, 
and  that  the  flow  of  water  over  the  alley  was  less  than  the  original  natu- 
ral flow. 

In  such  action  it  is  proper  to  permit  plaintiff  to  show  that  the  owner  of 
neighboring  property  had  constructed  an  artificial  ditch  for  the  overflow 
of  water  from  clay  pits,  and  that  this  ditch  drained  UDon  a  street  which 
carried  the  waler  to  the  alley. 


Digitized  by  VjOOQIC 


614   FREDERICK  v.  LANSDALE  BOROUGH,  AppeUant. 

Statement  of  Facts— Arguments.  [156  Pa. 

Argued  Jan.  31, 1893.  Appeal,  No.  169,  July  T.,  1892,  by 
defendant,  from  judgment  of  C.  P.  Montgomery  Co.,  Dec.  T., 
1891,  No.  41,  on  verdict  for  plaintiff,  Benjamin  S.  Frederick. 
Before  Paxson,  C.  J.,  Gbbek,  Williams,  Mitchell  and 
Dean,  JJ. 

Trespass  for  flooding  land.     Before  Weand,  J. 

The  pleadings  were  not  printed  in  the  paper-books,  and  it 
did  not  appear  what  was  the  exact  cause  of  action.  From  plain- 
tiffs evidence,  the  claim  for  damages  was  apparently  based  upon 
injuries  caused  by  an  alleged  undue  flowage  of  water  upon  Hud- 
son alley,  opening  off  from  Broad  street  in  the  borough  of  Lana- 
dale. 

Plaintiff  offered  to  show  that  the  owner  of  the  property  upon 
which  certain  clay  pits  are  situated,  or  some  other  person,  had 
erected  a  bank  to  prevent  the  natural  overflow  of  the  clay  pits 
toward  the  east,  and  that  the  water  was  conducted  from  those 
clay  pits  by  an  artificial  ditch  and  drained  upon  Broad  street 
and  conducted  along  the  gutters  of  Broad  street  and  thrown 
upon  Hudson  alley.     Objected  to.     Objection  overruled.  [1] 

The  court  refused  to  permit  defendant  to  show :  That  there 
was  no  other  stream  or  no  other  manner  in  which  to  take  the 
water  out  of  the  basin  in  which  this  Hudson  alley  lay.  [2] 
That  there  was  less  water  came  from  the  direction  of  Ridge 
avenue  than  originally  came  from  the  same  place.  [3]  That 
the  acreage  drained  was  lessened  by  the  grading  of  the  streets 
of  the  borough.  [4]  The  court  refused  to  permit  defendant 
to  ask  a  witness  whether  the  territorial  drainage  flowing  into 
this  ditch  was  greater  or  less  at  the  time  of  suit  brought  than 
before  the  laying  out  of  the  streets  and  grading  of  the  same.  [5] 

The  court  gave  binding  instructions  for  plaintiff  for  six  cents 
damages  and  six  cents  costs. 

Verdict  and  judgment  accordingly.     Defendant  appealed. 

Errors  assigned  were  (1-5)  rulings  on  evidence,  quoting 
offers,  but  not  bills  of  exceptions ;  (6)  in  holding  defendant 
liable  ;  (7)  in  instructing  for  plaintiff ;  (8)  in  not  instructing 
for  defendant.  • 

Mlwood  L.  HaUman^  of  Hallman  ^  Place,  for  appellant, 
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cited :  Can*  v.  Northern  Liberties,  36  Pa.  327  ;  Manii  v.  Mayor, 
etc.,  of  Pittsburgh,  40  Pa.  364 ;  Bethlehem  Borough  v.  Haus, 
26  W.  N.  348 ;  Pittsburgh  etc.  R.  R.  v.  Gilleland,  56  Pa.  446  ; 
AUentown  v.  Kramer,  73  Pa.  406  :  HoflE  v.  Phila.,  93  Pa.  272 ; 
Fair  v.  Phila.,  88  Pa.  311. 

Louis  M.  Childs^  Montgomery  Evans  with  him,  for  appellee, 
cited :  Washburn  on  Easements,  3d  ed.,  460  ;  Rhoades  v.  Da- 
vidheiser,  133  Pa.  226 ;  Torrey  v.  Scranton,  133  Pa.  173 ;  Elli- 
ott V.  Oil  City,  129  Pa.  670 ;  Huddleson  v.  Borough,  111  Pa. 
110 ;  Kauflfman  v.  Griesemer,  26  Pa.  407 ;  Martin  v.  Riddle, 
26  Pa.  416 ;  Miller  v.  Laubach,  47  Pa.  164 ;  Hays  v.  ffinkle- 
man,  68  Pa.  324. 

Opinion  by  Mr.  Justice  Green,  October  2, 1893 : 
The  questions  at  issue  in  this  case  were  questions  of  fact. 
The  action  is  trespass.  The  narr  is  not  printed,  and  both  the 
history  of  the  case  and  the  counter  statement  omit  to  state 
what  was  the  cause  of  action  claimed.  But,  as  we  gather  from 
the  statements  of  the  parties,  and  from  the  testimony,  the 
claim  was  to  recover  damages  for  causing  the  flow  of  more 
water  than  was,  by  nature,  accustomed  to  flow,  through  a  gully 
or  ditch  passing  the  rear  of  the  plaintiff's  land.  Apparently 
the  plaintiffs  allegations  were  that  the  defendant  borough 
changed  somewhat  the  manner  in  which  the  surface  water  was 
formerly  discharged  through  the  ditch  in  question,  and  there- 
by increased  the  quantity  of  the  natural  flowage  and,  by  that 
means,  caused  the  cellar  of  the  plaintiff's  house  and  his  land; 
at  times,  to  be  overflowed  with  water.  The  testimony  took  a 
very  wide  range  and  embraced  questions  of  fact  as  to  whether 
the  boi-ough,  in  laying  out  and  opening  its  streets,  and  provid- 
ing for  their  drainage,  caused  more  water  to  flow  through  the 
ditch  than  was  accustomed  to  flow  there  before  the  streets  were 
opened.  Incidentally  it  was  alleged  by  the  plaintiff,  and  de- 
nied by  the  defendant,  that  a  greater  territorial  area  was  drained 
than  formerly  and  that  a  greater  flow  was  thus  induced.  The 
defendant  alleged,  and  gave  evidence  to  prove,  that  the  drain- 
age was  less  in  extent,  and  less  in  the  volume  of  the  water  dis- 
charged through  the  ditch,  after  the  streets  were  opened  than 
before.    The  defendant  also  alleged,  and  gave  evidence  to 
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prove,  that  the  changes  in  the  size  and  course  of  the  ditch  were 
produced  by  the  acts  of  the  plaintiff  and  other  lot  owners,  in 
digging  out  foundations,  in  filling  up  low  places  and  in  other 
modes,  and  claimed  that  the  borough  was  not  responsible  for 
the  effect  of  such  changes  on  the  flow  of  the  water.  The  effect 
of  opening  a  certain  brick  yard  and  digging  pits  in  it,  in  the 
vicinity,  upon  the  flow  of  the  water  was  also  a  subject  of  much 
contention  and  of  quite  considerable  testimony  of  a  conflicting 
character. 

For  some  reason  which  is  not  explained,  and  which  we  are 
unable  to  understand,  as  there  was  no  opinion  or  charge,  the 
learned  court  below  withdrew  the  case  from  the  jury  and  gave 
a  binding  instruction  to  them  to  find  a  verdict  for  the  plaintiff 
for  six  cents  damages  and  six  cents  costs.  No  explanation  has 
been  furnished  us  by  the  court  below,  or  by  the  counsel  for  the 
appellee,  to  show  why  this  quite  unusual  course  was  adopted, 
and  after  the  expenditure  of  much  time  and  effort  in  an  en- 
deavor to  understand  it  we  are  obliged  to  abandon  the  attempt. 
The  questions  were  purely  of  fact.  A  great  amount  of  testi- 
mony was  given,  very  much  of  which  was  of  a  seriously  con- 
flicting character,  and  nothing  but  the  verdict  of  a  jury,  after 
a  consideration  of  all  the  testimony,  could  reach  their  solu- 
tion. We  cannot  at  all  understand  how  the  court  could  under- 
take to  dispose  of  such  a  case,  and  in  such  a  condition  of  the 
testimony.  We  are  constraiued  to  hold  that  the  binding  in- 
struction was  erroneous,  and  that  the  case  should  have  been 
given  to  the  jury  with  proper  explanations  and  directions  as  to 
the  questions  before  them,  and  the  treatment  of  the  conflicting 
testimony.  We  *must  therefore  sustain  the  sixth  and  seventh 
assignments  of  error.  The  eighth  assignment  is  not  sustained, 
because  it  complains  only  of  a  refusal  of  the  court  to  give  a 
binding  instruction  in  favor  of  the  defendant.  The  court  was 
not  asked  to  do  so  by  any  point  submitted,  and  it  would  have 
been  error  to  affirm  such  a  point  if  it  had  been  presented. 

The  remaining  assignments,  except  the  first,  are  to  the  rejec- 
tion of  certain  offei-s  of  proof  by  the  defendant.  These  offers 
seem  to  us  to  be  admissible,  as  they  relate  to  various  aspects  of 
the  several  contentions  of  the  parties.  While  it  seems  likely 
that  some  of  the  testimony  offered  and  rejected  did  get  into 
the  case,  we  can  only  pass  upon  the  offers  as  they  were  made* 
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and,  doing  so,  we  sustain  the  second,  third,  fourth,  and  fifth 
assignments.  The  first  is  not  sustained,  as  the  subject  of  the 
offer  which  was  made  and  admitted  is  sufficiently  connected 
with  the  controvei-sy,  and  therefore  proper  for  the  consideration 
of  the  jury. 

Judgment  reversed  and  new  venire  awarded. 
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[Marked  to  be  reported.]  '- 

Domicile — Evidence — Intention, 

A  person ^8  domicile  is  the  place  where  he  has  his  true,  fixed  and  perma- 
nent home  and  principal  establishment,  and  to  which,  whenever  he  is  ab- 
sent, he  has  the  intention  of  returning. 

Domicile  is  acquired  by  actual  residence  coupled  with  the  intention  to  re- 
side in  a  given  place  or  country,  and  cannot  be  acquired  in  any  other  way. 
If  the  intention  of  permanently  residing  in  a  particular  place  exists,  a 
residence  in  pursuance  of  that  intention,  however  short,  will  establish  a 
domicile. 

Domicile  (^f  origin — Presumption  of  change — B\^rden  of  proof. 
Domicile  of  origin  must  be  presumed  to  continue  until  another  sole  domi- 
cile has  been  acquired  by  actual  residence,  coupled  with  the  intention  of 
abandoning  the  domicile  of  origin.    This  change  must  be  animo  et  facto, 
and  the  burden  of  proof  is  on  the  party  who  asserts  the  change. 

Will — Executor — Domicile — Burden  of  proof* 

On  an  issue  to  determine  the  domicile  of  a  testator,  the  executor  of  the 
will  was  made  plaintiff,  and  testator^s  only  child  defendant.  Plaintiff  in 
his  declaration  averred  that  testator  at  his  decease  was  a  resident  of  Penn- 
sylvania. This  was  traversed  by  the  plea.  It  appeared  from  uncon- 
tradicted evidence  that  testator^s  domicile  of  ori^n  was  West  Chester,  Pa. ; 
that  his  domicile  of  choice  was  Brooklyn,  N.  Y. ;  that,  having  purchased 
a  farm  near  West  Chester,  he  returned  from  Brooklyn  to  West  Chester, 
where  he  died.  J7eld,  that,  under  the  pleadings,  the  burden  of  proof  was 
on  plaintiff  to  establish  a  change  of  domicile. 

Domicile — Change  in  itinere — Domicile  of  origin. 

In  the  above  case  it  was  not  error  to  charge  that  if  the  jury  conclude 
that  testator  abandoned  his  residence  in  Brooklyn  with  the  intention  of  re- 
siding on  his  farm,  or  in  Philadelphia,  but  died  before  consummating 
that  intention,  Brooklyn  continued  to  be  his  legal  place  of  residence. 

Argued  Feb.  6,  1898.  Appeal,  No.  312,  Jan.  T.,  1892,  by 
plaintiff,  Charles  J.  Price,  from  judgment  of  C.  P.  Chester  Co.. 
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Aug*  T.,  1891,  No.  100,  on  verdict  for  defendant,  Jennie  E. 
Price.  Before  Paxson,  C.  J.,  Stbbbbtt,  McCollum,  Mitoh- 
ELL  and  Dean,  J  J. 

Issue  to  determine  domicile  on  appeal  from  probate  of  wiQ. 

At  the  trial,  before  HsMPHiLii,  J.,  it  appeared  that  Henry  F. 
Price  was  a  native  of  West  Chester,  Chester  county,  Pa. 
Shortly  before  reaching  his  majority  he  left  West  Chester  and 
resided  for  several  years  in  Philadelphia,  where  he  was  in  busi- 
ness. Subsequently  he  engaged  with  the  Laflin  &  Rand  Pow- 
der Co.,  as  bookkeeper,  went  to  Brooklyn,  and  resided  in  that 
city  for  fifteen  years  until  June  80, 1890.  He  then  returned 
to  West  Chester,  where  he  remained  until  Aug.  26, 1890,  when 
he  died,  leaving  a  will  good  in  Pa.  but  not  in  N.  Y. 

The  further  facts  appear  by  the  charge  of  the  court,  which 
was  in  part  as  follows : 

"  It  becomes  important  for  you  to  determine  what  was  the 
purpose — what  the  intent — of  Mr.  Price  when  he  left  the  city  of 
Brooklyn ;  and  was  that  intention  consummated  by  his  subse- 
quent acts  ?  Now,  all  the  testimony  that  has  been  offered  as  to 
what  occurred  previcjus  to  his  departure  from  Brooklyn  is  for 
the  purpose  of  showing  you  what  his  intentions  were,  and  that 
they  were  carried  out,  or  were  not  carried  out  by  his  subse- 
quent actions ;  because  his  mere  intention  would  avail  noth- 
ing unless  consummated  by  subsequent  acts.  It  appears  from 
the  testimony  that  he  contemplated  at  one  time  going  to  West 
Chester  to  live ;  at  another  time  residing  in  Phodnixville ;  at 
another  time  Birchrunville ;  and  at  another  time  in  Philadel- 
phia. It  is  in  evidence  that  his  intentions  at  one  time  were 
merely  to  come  to  West  Chester,  not  for  the  purpose  of  making 
it  his  residence,  but  on  account  of  his  illness,  and  because  he 
could  get  better  nursing  or  better  care  here,  and  with  a  view 
of  returning  to  his  residence  in  the  city  of  Brooklyn.  Now 
you  will  call  to  mind  the  testimony  produced.  There  can  be 
no  doubt  that,  some  time  in  May,  he  determined  to  quit  bis 
business  in  New  York ;  his  health  would  not  permit  of  the  seden- 
tary life  he  was  then  leading.  There  can  be  no  question  about 
that ;  it  is  not  a  disputed  question  in  this  case ;  and  with  that 
in  view  he  first  spoke  to  the  president  and  told  him  of  his  in- 
tention of  resigning  about  June  1,  1890 ;  that  he  followed  that 
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up  by  his  actual  resignation ;  that  he  subsequently  packed  up 
all  his  pictures  (or  all  except  one,  I  believe),  and  his  books, 
and  stored  them  in  the  basement  of  the  building  in  which  he 
had  been  employed ;  that  he  had  his  trunks  packed  and  ready 
for  removal ;  that  on  the  5th  of  June  his  condition  became  such 
that,  under  the  advice  of  his  phjrsician,  he  was  removed  to  the 
hospital,  to  the  homoeopathic  hospital  in  Brooklyn.  He  re- 
mained there  until  brought  to  West  Chester,  which  was  on  the 
30th  of  June.  Before  leaving,  he  gave  up  his  room  in  the  board- 
ing house,  in  the  city  of  Brooklyn  ;  brought  with  him  to  West 
Chester  the  two  trunks  that  he  had  left  there,  or  had  had  con- 
veyed to  the  hospital  with  him,  I  am  not  certain  which,  and 
paid  his  board  bilL 

^^  Now  the  plaintiffs,  upon  whom  the  burden  rests  to  satisfy 
you  that  there  was  a  change  of  residence  from  the  city  of 
Brooklyn  to  West  Chester,  first  offer  these  facts,  which  are  un- 
contro verted,  and  ask  you  to  infer  from  them  that  he  thus  act- 
ed, thus  severed  all  his  business  relations,  and  his  boarding- 
house  relations  in  New  York,  because  he  then  contemplated 
coming  to  the  borough  of  West  Chester  to  make  it  his  resi- 
dence and  to  leave  his  residence  in  the  city  of  Brooklyn.  He 
came  here  in  company  with  Dr.  Victor,  a  physician  who  had 
been  attending  him  befoi^e  he  went  to  the  hospital,  and  went  to 
his  sisters'  home.  What  was  his  purpose  in  coming  ?  You 
have  learned  of  his  various  declarations  and  of  his  various  in- 
tentions, and  it  is  for  you  to  weigh  one  with  the  other.  Letters 
have  been  read  to  you  from  him  to  his  daughter,  to  his  brother, 
to  his  farmer,  and  to  the  senator  in  New  York,  from  whom  he 
purchased  this  patent  irrigation,  and  several  others  whom  I  do 
not  now  recall,  for  the  purpose  of  showing  you,  preceding  his 
coming  here,  what  his  intentions  were,  and  those  after  he  had 
come,  to  show  you  that  he  had  either  consummated  them  or  to 
satisfy  you  that  he  was  only  here  temporarily,  and  intended,  as 
soon  as  his  health  was  restored,  to  go  back. 

"  Now,  gentlemen  of  the  jury,  if  he  came  here  solely  for  the 
purpose  of  recuperation,  if  he  had  no  intention  of  remaining 
here  longer  than  necessary  to  recover  his  health  or  to  gain 
strength,  then  I  say  to  you  he  had  not  acquired  a  residence 
here.  A  man  may  go  abroad  for  years  seeking  health,  seeking 
amusement,  or  on  business,  and  never  lose  his  residence,  if  he 
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has  what  the  law  terms  the  animum  revertendi,  the  intention  of 
returning.  The  plaintiflfs  have  produced  evidence  as  to  the 
declarations  he  made,  with  a  view  of  satisfying  you  that  he 
came  here,  not  merely  to  remain  until  his  health  was  restored, 
or  on  a  visit  to  his  sisters,  but  for  the  purpose  of  making  it  his 
permanent  home.  They  have  shown  you  that  he  purchased  a 
property  in  April  with  a  view  of  making  a  change  in  his  busi- 
ness— that  property  was  located  near  Birchrunville — and  that 
he  had  said  he  would  spend  his  time  in  Phoenixville,  Philadel- 
phia and  West  Chester.  They  have  attempted  to  satisfy  you 
by  the  testimony  of  his  sister,  who  waited  ^n  him  after  he 
came  here,  and  by  the  testimony  of  his  brother,  that  he  had  no 
intention  of  returning  to  New  York,  unless  it  was,  as  he  said, 
to  \asit  his  friends.  You  will  bear  in  mind,  that  these  sisters 
and  this  brother  are  interested  parties,  and  in  weighing  their 
testimony  you  will  consider  how  far  that  interest,  that  pecuni- 
ary interest  which  they  have  here,  is  likely  to  influence  or  affect 
them  in  giving  their  testimony.  In  addition  to  the  testimony 
of  these  witnesses,  you  have  also  the  declarations  of  Mr.  Price, 
the  decedent,  which  you  have  heard  commented  upon  by  both 
sides.  Both  consider  his  declarations  as  favorable  to  their  re- 
spective sides.  You  will  say  what  your  judgment  is.  Letters 
written  after  his  arrival  here  have  also  been  offered,  and  in 
addition  to  these  his  verbal  declarations  by  the  one  side  or  the 
other ;  there  was  also  produced  a  will,  as  it  is  called,  a  letter  of 
direction,  a  paper  of  a  testamentaiy  character,  written  to  his 
brother  to  take  effect  after  his  death,  and  you  are  asked — from 
the  fact  that  in  it  he  crossed  out  his  late  residence,  in  which  he 
said  "  I  reside  at  193  Livingstone  street,  New  York" — to  de- 
duce from  that  that  it  was  his  intention  therebj'^  to  give  up  his 
residence  there.  In  fact,  to  say :  '  It  is  no  longer  my  residence, 
West  Chester  is  to  be  my  residence — I  have  changed  my  resi- 
dence.' And  as  further  evidence  of  his  intention  they  have 
produced  a  draft  here  of  his  contemplated  improvements  to  the 
house  of  his  sisters — the  old  homestead,  as  it  is  called.  It  is  in 
testimony  also  that  the  draft  was  made  by  himself — that  it  was 
his  intention  and  purpose  to  have  built  two  rooms  in  the  rear 
of  his  old  homestead — the  one  below  to  be  a  summer  kitchen, 
and  the  upper  one  a  room  for  himself,  which  was  to  be  fitted 
up  for  his  own  uses  and  purposes.     They  ask  you  to  say  from 
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that  that  he  intended  to  make  that  place  his  permanent  home 
and  that  he  had  ceased  to  be  a  resident  of  Brookl3m.  Now, 
gentlemen  of  the  jury,  as  I  said  to  you  at  the  outset,  I  do  not 
propose  to  review  this  testimony ;  it  has  been  carefully  and  la- 
boriously gone  over  by  counsel  for  both  sides.  I  have,  so  far 
as  I  can  recall  the  salient  points,  hastily  gone  over  them,  as 
they  have  presented  themselves  to  my  mind.  There  may  be 
others  which  I  have  overlooked,  which  I  do  not  remember,  but 
[it  is  the  duty  of  the  jury  to  recollect  all  the  evidence,  to  pass 
upon  the  credibility  of  the  witnesses,  and  then,  after  considering 
aU  the  evidence,  say  whether  or  not  Mr.  Price  had  changed  his 
residence,  prior  to  his  death,  from  the  city  of  Brooklyn  to  the 
borough  of  West  Chester.  He  did  not  change  it  to  any  other 
place.  You  cannot  go  astray  on  that  point,  for  he  never  went 
any  other  place,  no  matter  what  his  intention  may  have  been. 
His  intention  may  have  been  to  go  to  Birchrunville  or  Phila- 
delphia, but  an  intention  not  carried  out,  not  consummated  by 
actual  removal,  amounts  to  nothing.  It  does  not  change  his 
residence.  His  residence  would  remain  where  it  was  previous 
to  any  such  thought  or  the  existence  of  any  such  intention. 
But  if  he  came  here  from  Brooklyn,  if  he  severed  all  his  busi- 
ness relations  and  connections  and  came  here  to  make  this  his 
residence,  or  if  after  he  came  here,  perhaps  not  coming  with 
the  intention  of  remaining  permanently,  but  temporarily,  he 
changed  his  mind  and  then  not  only  intended  to  but  actually 
made  this  his  residence  by  remaining  here,  then  he  changed 
his  residence ;  otherwise,  gentlemen,  if  his  residence  was  not 
changed  to  West  Chester,  it  still  remained  in  Brooklyn.]  [8] 
[If  the  plaintifP  has  satisfied  you  that  he  changed  his  residence 
in  the  way  in  which  I  have  described  to  you,  that  the  law  re- 
quires it  shall  be  changed, — then  your  verdict  will  be  for  the 
plaintiffs.  If  the  plaintiffs  have  failed  to  satisfy  you  that  he 
changed  his  residence,  or  if  you  are  convinced  from  the  evi- 
dence that  he  did  not  change  it,  then  your  verdict  will  be  for 
the  defendant."]   [9] 

Defendant's  points  were  as  follows  : 

"  1.  Henry  P.  Price  having  been  a  resident  of  the  city  of 
Brooklyn,  in  the  state  of  New  York,  for  more  than  fifteen  years 
prior  to  June  80,  1890,  the  burden  of  proof  is  on  the  plaintiff 
in  this  cause  to  satisfy  the  jury  that,  at  the  time  of  his  death, 
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tx)  wit,  August  26, 1890,  his  legal  residence  was  other  than  in 
the  city  of  Brooklyn  aforesaid."     Affirmed.  [1] 

^*  2.  The  plaintiff  having  alleged  that  the  legal  residence  of 
Henry  F.  Price,  at  the  time  of  his  decease,  was  in  West  Ches- 
ter, said  plaintiff  must  satisfy  the  jury  of  this  fact,  otherwise 
the  verdict  must  be  for  the  defendant."     Affirmed.  [2] 

"  8.  If  the  jury  find  that  the  legal  residence  of  Henry  F. 
Price,  at  the  time  of  his  decease,  was  anywhere  else  than  in  the 
borough  of  West  Chester,  !Penna.,  the  verdict  must  be  for  the 
defendant."     Affirmed.  [3] 

**  6.  If  the  jury  are  unable  to  find  where  the  legal  residence 
of  Henry  F.  Price  certainly  was,  at  the  time  of  his  decease,  the 
law  presumes  that  said  residence  was  at  his  last  well-known 
place  of  residence,  to  wit,  in  the  city  of  Brooklyn,  and  there- 
fore the  verdict  must  be  for  the  defendant."     Affirmed.  [4] 

'*  6.  In  order  for  the  jury  to  find  that  the  residence  of  Henry 
F.  Price,  at  the  time  of  his  death,  was  at  West  Chester,  they 
must  be  satisfied  that  he  not  only  lived  here  in  point  of  fact, 
but  that  it  was  his  intention  to  make  West  Chester  his  home." 
Affirmed.  [6] 

"  9.  If  the  jury  should  conclude  that  Henry  F.  Price  aban- 
doned his  residence  in  Brooklyn,  with  the  intention  of  residing 
in  West  Chester,  at  Birchrunville,  or  in  Philadelphia,  but  died 
before  consummating  that  intention,  Brooklyn  still  continues  to 
be  his  legal  place  of  residence,  and  the  verdict  must  be  for  the 
defendant.  Answer :  That  I  affirm,  for  I  have  already  said  to 
you,  gentlemen,  that  his  last  residence  continues  to  be  his  resi- 
dence until  he  acquires  a  new  one."  [6] 

"  10.  If  the  jury  conclude  that  Henry  F.  Price  left  Brooklyn 
and  came  temporarily  to  West  Chester,  by  reason  of  his  illness, 
with  the  intention  of  residing  on  his  farm,  at  or  near  Birchrun- 
ville, the  verdict  must  be  for  the  defendant.  An9toer :  That 
point  is  also  affirmed.  An  intention  to  remain  temporarily 
does  not  constitute  residence.  It  must  be  to  make  that  a  per- 
manent place  of  abode."  [7] 

Verdict  and  judgment  for  defendant.     Plaintiff  appealed. 

Errors  assigned  were  (1-9)  instructions,  quoting  them. 
William  T.  Barbery  Washington  Townsend  with  him,  for  ap 
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pellant. — A  man  is  prima  facie  domiciled  at  the  place  where  he 
is  resident  at  the  time  of  his  death,  and  it  is  incumbent  on  those 
who  deny  it  to  repel  the  presumption  of  law :  Guer  v.  O'Dan- 
iel,  1  Am.  L.  Gas.  768 ;  Williams  v.  Whiting,  11  Mass.  424 ; 
Cambridge  v.  Charleston,  13  Mass.  501 ;  Story,  Confl.  L.  §  45 ; 
Whart.  Confl.  L.  §  31;  Act  of  March  15, 1833,  P.  L. 

If  a  man  has  acquired  a  new  domicile  difPerent  from  that  of 
his  birth,  and  he  removes  from  it  with  an  intention  to  resume 
his  native  domicile,  the  latter  is  re-acquired,  even  while  he  is  on 
his  way,  in  itinere,  for  it  reverts  from  the  moment  the  other  is 
given  up:  Story,  Confl.  L.  §  47. 

Abandoning  an  elective  domicile,  coupled  with  a  return  to 
the  original  domicile,  though  without  the  intention  of  remain- 
ing, may  revive  that  domicile ;  and  so,  a  fortiori,  may  an  aban- 
donment with  an  intention  to  return  to  such  original  domicile  : 
Whart  Confl.  L.  §  60. 

A  domicile  remains  until  a  new  one  be  obtained  in  fact  and 
intention ;  except  that  the  domicile  of  birth  reverts,  as  soon  as 
one  who  had  acquired  a  new  domicile  removes  from  it,  with  the 
purpose  to  resume  his  native  domicile :  Reed's  Ap.,  71  Pa.  378. 

Domicile  of  origin  is  coextensive  with  register's  jurisdiction : 
Wh.  Confl.  L.,  2d  ed.,  §  31. 

Wm.  M.  EayeB^  for  appellee. — As  the  issue  was  formed  the 
burden  of  proof  was  upon  plaintiff.  The  burden  of  proof  lies 
upon  him  who  asserts  a  change  of  domicile :  Hood's  Est.,  21  Pa. 
106 ;  Bumham  v.  Rangeley,  Wood  &  Minot,  7 ;  5  A.  &  E.  Enc.  L. 
866,  n.  2;  Story,  Confl.  L.,  p.  53,  note  b;  Wh.  Confl.  L.  §  55. 

To  effect  a  change  of  domicile  there  must*  be  intention 
and  act  united:  2  Kent,  431,  note  c;  Casey's  Case,  1  Ash. 
126;  Pfoutz  V.  Comford,  86  Pa.  422;  Wilbraham  v.  Ludlow, 
99  Mass.  687 ;  Forbes  v.  Forbes,  3  Am.  Law  Reg.  O.  S.  255 ; 
Carey's  Ap.,  75  Pa.  201 ;  Reed's  Ap.,  71  Pa.  383 ;  Hindman's 
Ap.,  85  Pa.  469 ;  Follweiler  v.  Lutz,  112  Pa.  107  ;  Moorhouse 
V.  Lord,  10  H.  of  L.  C.  272 ;  Ayer  v.  Weeks,  65  N.  H.  248;  3 
A.  &  E.  Ekic.  L.  632  ;  5  lb.  877 ;  Whart.  Conf .  L.  §  69  a. 

Where  a  person  abandons  the  domicile  of  origin  in  fact  and 
with  a  present  intention  to  acquire  a  new  one,  if  he  dies  in 
itinere  and  before  he  has  consummated  that  intention  by  an 
actual  residence,  the  domicile  of  origin  immediately  reverts : 
Smith  V.  Croom,  71  Fla.  81. 
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The  place  of  a  person^s  death  is  of  very  little  importance  in 
determining  his  domicile :  Jacobs  on  Domicile,  §  426 ;  Somer- 
ville  V.  Somerville,  5  Ves.  Jr.  750 ;  5  A.  &  E.  Enc.  L.  872. 

In  general,  the  place  where  an  unmarried  man  has  his  busi- 
ness, and  exercises  his  political  right,  is  his  domicile :  Malone 
V.  Lindley,  1  PhQa.  192. 

Where  a  person  abandons  his  business  and  home,  not  with  a 
view  to  a  permanent  abode  elsewhere,  but  only  to  regain  his 
health  or  prolong  his  life  by  travel,  he  does  not  thereby  change 
his  domicile  :  Still  v.  Woodville,  88  Miss.  646 ;  Isham  v.  Gib- 
bons, 1  Bradf .  69 ;  Hegeman  v.  Fox,  31  Barb.  475 ;  Dupuy  v. 
Wurtz,  53  N.  Y.  556. 

Opinion  by  Mb.  Chttcf  Jitstiob  Stbbrbtt,  Oct.  2, 1898 : 
In  obedience  to  the  precept  of  the  orphans'  court,  this  feigned 
issue  was  formed  for  the  purpose  of  determining  the  disputed 
question  of  fact,  whether,  at  the  time  of  his  decease  in  August, 
1890,  Henry  F.  Price  was  a  resident  of  and  domiciled  in  Penn- 
sylvania. The  validity  of  the  testamentary  paper  alleged  to  be 
his  last  will,  as  well  as  the  jurisdiction  of  the  register  of  wiUs 
in  admitting  the  same  to  probate,  depended  upon  the  determin- 
ation of  that  question.  The  proponent  of  said  alleged  will,  the 
executor  therein  named,  was  made  plaintiff  in  the  issue,  and  de- 
cedent's only  child  was  made  defendant.  In  his  declaration,  the 
plaintiff  "  averred  that  said  Henry  F.  Price,  at  the  time  of  his 
decease,  was  a  legal  resident  of  Pennsylvania,"  etc.  Defend- 
ant in  her  plea  distinctly  traversed  that  averment,  and  issue 
was  joined  thereon.  It  therefore  follows  that  the  burden  of 
proof  was  on  the  plaintiff ;  and  he  recognized  that  fact  by  prov- 
ing in  the  outset  that  decedent  was  born  in  West  Chester,  Pa. ; 
that,  about  the  time  he  attained  his  majority,  he  embarked  in 
business  and  acquired  a  domicile  of  choice  in  the  city  of  Phila- 
delphia, and,  after  residing  there  for  eight  or  ten  years,  he  re- 
moved to  New  York,  many  years  ago,  and  there  acquired  and 
maintained  his  second  domicile  of  choice.  These  facts  were  con- 
ceded ;  but  it  was  necessary  for  plaintiff  to  go  further,  and  he 
accordingly  introduced  testimony  tending  to  prove  that  said 
decedent,  less  than  two  months  before  his  decease,  abandoned 
his  New  York  domicile  and  resumed  his  domicile  of  origin  in 
West  Chester,  Pa.«  and  resided  there  until  he  died.     This  lat- 
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ter  allegation,  that  he  abandoned  his  New  York  domicile,  eto., 
was  controverted  by  defendant,  who  introduced  testimony  tend- 
ing to  prove  the  contrary.  It  is  not  our  purpose  to  review  or 
discuss  this  conflicting  testimony.  It  is  sufficient  to  say  that 
it  bore  directly  on  the  issue  formed  by  the  pleadings  and  was 
clearly  for  the  exclusive  consideration  of  the  jury,  whose  special 
province  was  to  judge  as  to  the  credibility  of  the  witnesses, 
weigh  the  evidence  and  determine  for  themselves  whether  it 
was  true,  as  alleged  by  the  plaintiff,  that  the  decedent  did  aban- 
don his  New  York  residence  and  come  to  West  Chester  with  the 
intention  of  thenceforth  making  his  permanent  home  in  this  state. 
By  their  verdict  in  defendant's  favor,  the  jury  have  by  necessary 
implication  declared  that  he  did  not ;  and  unless  the  learned 
trial  judge  erred  in  one  or  more  of  the  particulars  complained 
of,  their  verdict  should  not  be  disturbed. 

The  question  at  issue,  and  the  different  phases  thereof,  as 
presented  by  the  testimony,  together  with  the  law  applicable 
thereto,  were  all  clearly  and  accurately  stated  in  the  general 
charge  and  answers  to  defendant's  points.  In  the  language  of 
her  fourth,  seventh  and  eighth  points,  which  were  affirmed  and 
not  excepted  to,  the  following  instructions  were  given :  *'  4.  If 
the  jury  find  that  the  legal  residence  of  Henry  P.  Price  was,  at 
the  time  of  his  decease,  in  the  state  of  New  York,  the  verdict 
must  be  for  the  defendant."  ^^  7.  Acts  alone  are  not  sufficient 
to  constitute  residence,  but  it  requires  acts  and  intentions  com- 
bined." "  8.  The  ownei-ship  of  real  estate  in  Chester  county, 
not  coupled  with  residence  therein,  is  of  no  value  with  refer- 
ence to  domicile  or  residence."  The  first  to  seventh  specifica- 
tions, inclusive,  are  to  the  learned  judge's  answers  to  her 
remaining  points,  and  the  eighth  and  ninth  are  to  portions  of 
his  charge  recited  therein  respectively.  In  affirming  the  first 
and  second  points,  he,  in  the  language  thereof,  instructed  the 
jury :  "  1.  Henry  F.  Price  having  been  a  resident  of  the  citj" 
of  Brooklyn,  in  the  state  of  New  York,  for  more  than  fifteen 
years  prior  to  June  80,  1890,  the  burden  of  proof  is  on  the 
plaintiff  in  this  cause  to  satisfy  you  that,  at  the  time  of  his 
death,  August  26,  1890,  his  leg^l  residence  was  other  than  in 
the  city  of  Brooklyn,  aforesaid  :  "  and  "  2.  The  plaintiffs  hav- 
ing alleged  that  the  legal  residence  of  Henry  P.  Price,  at  the 
time  of  his  decease,  was  in  West  Chester,  said  plaintiff  must 
Vol.  clvi — 40 
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satisfy  the  jury  of  this  fact,  otherwise  the  verdict  must  be  for 
the  defendant." 

Tliere  was  certainly  no  error  in  affirming  these  points.  It 
was  proved  by  plaintiff  and  conceded  by  defendant  that  Brook- 
lyn, New  York,  was  decedent's  chosen  domicile  for  more  than 
fifteen  years  prior  to  June  30, 1890.  In  the  absence  of  affirma- 
tive proof  to  the  contrary,  the  presumption  would  be  that  Brook- 
lyn continued  to  be  the  place  of  his  legal  residence  until  his 
decease.  The  defendant  was  certainly  not  required  to  prove  a 
negative,  especially  in  view  of  the  pleadings,  in  which,  as  we 
have  seen,  the  plaintiff  assumed  the  burden  of  proving  the  af- 
firmative fact  upon  which  his  whole  case  depended.  Citation 
of  authority  for  a  pix>position  so  self-evident  as  that  is  surely 
not  required. 

In  view  of  the  evidence,  we  think  there  is  no  eiTor  in  either 
of  the  other  answers  to  defendant's  points.  Neither  of  them  re- 
quires discussion.  We  find  nothing  in  any  of  the  instructions 
complained  of  that  is  not  substantially  in  harmony  with  the 
settled  principles  of  law,  relating  to  the  subject  of  domicile. 

As  generally  defined,  a  person's  domicile  is  the  place  where  he 
has  his  true,  fixed  and  permanent  home  and  principal  establish- 
ment, and  to  which,  whenever  he  is  absent,  he  has  the  inten- 
tion of  retuiTiing.  Beginning  life  as  an  infant,  every  person  i» 
at  fii-st  necessarily  dependent.  When  he  becomes  an  independ- 
ent person  he  will  find  himself  in  possession  of  a  domicile,  which 
in  most  cases  will  be  the  place  of  his  bii-th,  or  domicile  of  origin 
as  it  is  termed.  By  his  own  act  and  will,  he  can  then  acquire 
for  himself  a  legal  home  or  domicile  different  from  that  of  origin, 
termed  a  domicile  of  choice.  This  is  acquired  by  actual  resi- 
dence coupled  with  the  intention  to  reside  in  a  given  place  or 
country,  and  cannot  be  acquired  in  any  other  way.  For  that 
purpose,  residence  need  not  be  of  long  duration.  If  the  inten- 
tion of  permanently  residing  in  a  particular  place  exists,  a  resi- 
dence in  pursuance  of  that  intention,  however  short,  will  establish 
a  domicile.  The  requisite  animus  is  the  pi-esent  intention  of  per- 
manent or  indefinite  residence  in  a  given  place  or  country,  or, 
negatively  expressed,  the  absence  of  any  present  intention  of 
not  residing  there  permanently  or  indefinitely.  Domicile  of  ori- 
gin must  be  presumed  to  continue  until  another  sole  domicile 
has  been  acquired  by  actual  residence,  coupled  with  the  inten* 
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tion  of  abandoning  the  domicile  of  origin.  This  change  must  be 
animo  et  facto,  and  the  burden  of  proof  is  on  the  party  who  as- 
serts the  change :  6  Am.  &  Eng.  Enc.  of  Law,  857,  861  to  866, 
and  cases  there  cited ;  Hood's  Est.,  21  Pa.  106 ;  Pfoutz  v.  Craw- 
ford, 36  Pa.  421 ;  Reed's  Ap.,  71  Pa.  378,  383 ;  Carey's  Ap., 
75  Pa.  201 ;  Hindman's  Ap.,  85  Pa.  466,  469 ;  Pollweiler  v. 
Lutz,  112  Pa.  107 ;  Jacobs  on  Domicile,  §  150 ;  Story's  Confl.  of 
Laws,  §  55. 

In  those  portions  of  the  charge  complained  of  in  the  last  two 
specifications  the  jury  were  rightly  instructed  "  to  recollect  all 
the  evidence,  to  pass  upon  the  credibility  of  the  witnesses,  and 
then,  after  considering  all  the  evidence,  say  whether  or  not 
Mr.  Price  had  changed  his  residence,  piior  to  his  death,  from 
the  city  of  Brooklyn  to  the  borough  of  West  Chester.  He 
did  not  change  it  to  any  other  place.  You  cannot  go  astray  on 
that  point,  for  he  never  went  to  any  other  place,  no  matter  what 
his  intention  may  have  been.  His  intention  may  have  been  to 
go  to  Birchrunville  or  Philadelphia,  but  an  intention  not  car- 
ried out,  not  consummated  by  actual  removal,  amounts  to  noth- 
ing. It  does  not  change  his  residence.  His  residence  would 
remain  where  it  was  previous  to  any  such  thought  or  the  exist- 
ence of  any  such  intention If  his  residence  was  not 

changed  to  West  Chester,  it  still  remained  in  Brooklyn." 

Again :  ^^  If  the  plaintiff  has  satisfied  you  that  he  changed 
his  residence,  in  the  way  I  have  described  to  you,  that  the  law 
requires  it  shall  be  changed,  then  your  verdict  will  be  for  the 
plaintiff." 

The  case  appears  to  have  been  carefully  tried.  We  find  no 
error  in  the  instructions  given  to  the  jury.  If  they  erred  in 
not  finding  according  to  the  weight  of  the  evidence,  the  rem- 
edy was  in  the  court  below  on  the  motion  for  new  trial.  That 
was  considered  and  denied,  presumably  because  the  trial  judge 
was  satisfied  with  the  verdict.  We  cannot  review  his  action 
in  that  regard. 

Judgment  affirmed. 
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|}§f^  [Marked  to  be  reported.] 

[•56    tti8 

'-^    ^  Husband  and  wife— Tenancy  by  entireties, 

aoo  ^1  A  tenancy  by  entireties  arises  whenever  an  estate  vests  m  two  persons, 

15^ g28  ^^^  *"'®»  *'  *^®  ^^°^®  when  the  estate  vests,  husband  and  wife.    It  may 

210        ^574  exist  in  pei*sonal  as  well  as  real  property,  in  choses  in  action  as  well  as 
156  — 6^  *"  choses  in  possession. 

Conveyance  to  husband  and  to^e. 

Words  which  in  a  conveyance  to  unmarried  persons  constitute  a  johfit 
tenancy,  will  create,  if  the  grantees  are  husband  and  wife,  a  tenancy  by 
entireties. 

Survivorship— rfoint  tenancy—Act  cf  March  81,  1812. 

The  tenancy  established  by  a  conveyance  to  husband  and  wife  is  not 
destroyed  or  affected  by  the  act  of  March  31,  1812,  P.  L.,  Pur.  Dig.  939, 
or  5  Sra.  896,  which  abolished  survivorship  among  joint  tenants. 

Husband  and  wife — Legal  unity — Act  cf  June  8,  1887. 

The  Married  Persons  Property  Act  of  June  8,  1887,  P.  L.  882,  did  not 
destroy  tlie  legal  unity  of  husband  and  wife  at  oonunon  law  so  as  to  af- 
fect an  estate  by  entireties. 

Husband  and  wife — Estate  by  entireties — Mortgage, 
A  conveyance  of  land  to  husband  and  wife  in  consummation  of  their 
joint  purchase  of  it  during  coveiture  vests  in  them  an  estate  by  entireties, 
and  when  on  a  sale  of  the  land  so  held  they  take  in  their  joint  names  a 
mortgage  for  the  purchase  money,  the  presumption  is  that  they  intend  to 
hold  the  mortgage  as  they  did  the  land. 

Land  was  conveyed  to  a  husband  and  wife,  the  wife  paying  one  half  of 
the  purchase  money  out  of  her  separate  estate,  the  husband  paying  the 
other  half.  The  grantees  held  the  land  for  twenty-five  years,  when  they 
sold  it  and  took  from  their  vendee  his  bond  and  mortgage  to  secure  to 
them  a  portion  of  the  purchase  money.  Ten  days  after  this  sale  was  con- 
summated by  a  conveyance,  the  wife  died.  Held,  that  the  husband  was 
entitled  to  the  whole  mortgage. 

Argued  Feb.  7,  1898.  Appeal,  No.  176,  July  T.,  1892,  by 
H.  James  Bramberry,  from  decree  of  O.  C.  Chester  Co.,  dis- 
tributing estate  of  Rachel  A.  Bramberry,  deceased.  Before  Fax- 
son,  C.  J.,  Stbbbett,  McCollum,  Mitchbll  and  Deak,  JJ. 

Exceptions  to  auditor's  report  on  exceptions  to  administra- 
tor's account,  and  on  distribution. 
The  account  filed  by  appellant,  husband  of  decedent,  was  r©« 
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ferred  to  William  T.  Fulton,  Esq.,  as  auditor,  who  found  the 
facts  as  stated  in  the  opinion  of  the  Supreme  Court.  The  au- 
ditor surcharged  accountant  with  one  half  of  a  mortgage  given 
jointly  to  himself  and  his  wife,  the  decedent,  and  distributed 
the  same  to  her  heirs.  Exceptions  to  the  auditor's  report  by 
accountant  were  dismissed  by  the  court,  Waddbll,  P.  J. 

Error 9  assigned  were  dismissal  of  exceptions,  quoting  them. 

&eo.  B,  Johnson^  for  appellant. — Husband  and  wife  both 
hold  real  and  personal  estate  which  is  in  their  joint  names  by 
entireties  and  not  by  moieties  ;  and  therefore,  by  right  of  sur- 
vivorship, upon  the  death  of  either,  the  survivor  takes  the 
whole:  2  Bl.  Com.  182;  2  Kent,*  182;  Stuckey  v.  Keefe,  26 
Pa.  401 ;  Gillan  v.  Dixon,  66  Pa.  896;  Slaymaker  v.  Bank,  10 
Pa.  878 ;  Donnelly's  Est.,  7  Pa.  C.  C.  R.  198. 

Where  it  clearly  appears  to  the  Supreme  Court  that  an  au- 
ditor has  not  only  found  facts  against  the  weight  of  the  evidence, 
but  has  disregarded  the  evidence,  and  thereby  reached  an  un- 
just result,  his  findings  of  fact  and  law,  though  confirmed  by 
the  court  below,  will  be  reversed :  Miller's  Ap.,  102  Pa.  544. 

The  principle  of  tenancy  by  entireties  in  real  estate  and  the 
right  of  survivorship  between  persons  jointly  possessed  of  any 
chattel  interest,  created  by  the  common  law  (  2  Bl.  Com.  page 
182-3,  899),  has  always  been  recognized  and  applied,  as  an  es- 
tablished rule  of  construction,  to  all  grants  of  real  estate  or 
personal  property,  or  titles  to  choses  in  action,  vested  in  a  hus- 
band or  wife  during  coverture,  in  Pennsylvania.  No  distinc- 
tion seems  to  be  made  in  this  respect  between  personalty  and 
realty :  Lodge  v.  Hamilton,  2  S.  &  R.  498 ;  Slaymaker  v.  Bank, 
10  Pa,  878 ;  Frankenfield  v.  Gruver,  7  Pa.  448 ;  Robb  v.  Bea- 
ver, 8  W.  &  S.  107 ;  French  v.  Mehan,  56  Pa.  286 ;  Haram  v. 
Meisenhelter,  9  Watts,  849 ;  Wintercast  v.  Smith,  4  Rawle, 
177  ;  Fink  v.  Hake,  6  Watts,  182;  Fleek  v.  Zillhaver,  117  Pa. 
218. 

A  bond  or  judgment  to  husband  or  wife,  or  any  other  chose 
in  action  survives  to  husband  and  wife :  Gibson  v.  Todd,  1 
Rawle,  462 ;  Carey's  Est.,  1  Ches.  Co.  R.  99  ;  Gillan  v.  Dixon, 
65  Pa.  896 ;  Diver  v.  Diver,  66  Pa.  107  ;  Holcomb  v.  People's 
Saving  Bank,  92  Pa.  888 ;  Doe  v.  Parratt,  5  T.  R.  652 ;  McCur- 
dy  V.  Canning,  14  T.  R.  40. 
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The  doctrine  of  the  right  of  survivorship  as  to  personalty  held 
jointly  by  husband  and  wife,  has  been  recognized  in  every  re- 
ported case  on  the  subject  in  this  state  since  the  act  of  June  3, 
1^87,  as  well  as  before :  Homberger  to  use  v.  Whitely,  1  Dist. 
R.  809. 

Statutes  similar  to  ours  of  June  3,  1887,  have  received  the 
same  construction  in  Arkansas :  Robinson  v.  Eagle,  29  Ark. 
202;  in  Mississippi:  McDuff  v.  Beauchamp,  60  Miss.  881; 
Hemingway  v.  Scales,  42  Miss.  1 ;  in  Missouri :  Garner  v. 
Jones,  62  Mo.  68 ;  Hall  v.  Stephens,  65  Mo.  670 ;  in  Indiana : 
Abshire  v.  State,  63  Ind.  64;  Anderson  v.  Tannehill,  42  Ind. 
141 ;  Hulett  v.  Inlow,  57  Ind.  412 ;  Carver  v.  Smith,  90  Ind. 
222 ;  in  New  Jersey :  Buttlar  v.  Rosenblath,  8  Cent.  R.  853 ; 
and  in  New  York :  Beitles  v.  Nunan,  92  N.  Y.  162. 

The  seisin  of  the  entirety  by  each  and  the  right  of  survivor- 
ship of  the  husband,  could  not  be  divested  by  a  subsequent 
statute,  as  those  rights  vested  by  virtue  of  the  grant,  and  not 
of  mere  succession :  Zorntlein  v.  Bram  (N.  Y.),  1  Cent.  R.  66 ; 
Harrer  v.  Wallner,  80  111.  197  ;  Stuckey  v.  Keefe,  26  Pa.  897 ; 
Martin  v.  Jackson,  27  Pa.  504 ;  Lefever  v.  Witmer,  10  Pa.  505 ; 
Mann's  Ap.,  50  Pa.  375 ;  Stehman  v.  Huber,  21  Pa.  260 ;  Bach- 
man  v.  Chrisman,  23  Pa.  162 ;  Peck  v.  Ward,  18  Pa.  506. 

The  act  of  1887  can  abolish  neither  estate  where,  as  in  this 
case,  rights  of  property  vested  before  its  passage,  and  it  at- 
tempts to  do  neither  as  to  subsequent  estates.  Its  language  is 
permissive,  not  imperative,  and  there  is  nothing  in  the  statute 
which  seems  intended  to  do  away  with  any  rules  of  construc- 
tion applicable  as  such  to  common  law  conveyances  of  realty 
or  personalty :  Slaymaker  v.  Bank  10  Pa.  373 ;  Hecht's  Est, 
9  Pa.  C.  C.  R.  464;  Weir's  Est.,  13  W.  N.  618;  McCon- 
nell  V.  Lindsay,  131  Pa.  476 ;  Rank  v.  Rank,  120  Pa.  191 ; 
Trimble  v.  Reis,  37  Pa.  448. 

Thomas  W.  Pierce^  U.  D  Bingham  with  him,  for  appellees. — 
While  the  estate  in  the  land,  created  by  the  conveyances  of 
Seal  and  wife  was  an  estate  in  entireties,  the  voluntary  conver- 
cion  of  it  into  personalty  by  Bramberry  and  wife,  would  make 
manifest  theii*  intention  of  resuming  their  respective  rights  in 
the  proceeds,  which  would  belong  to  them  separately  in  pro- 
portion to  the  amounts  contributed  by  each  to  the  [tirchase. 
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The  purpose  of  the  mortgage  was  to  secure  the  conversion 
of  the  wife's  land  into  money,  and  it  was  no  part  of  the  trans- 
action that  the  wife  should  give  any  of  her  property  to  her  hus- 
band. That  would  require  a  distinct  transaction,  of  which 
there  is  no  evidence :  Trimble  v.  Reis,  87  Pa.  448  ;  M cKinney 
V.  Hamilton,  51  Pa.  68 ;  Dexter  v.  Billings,  110  Pa.  135  ;  Hol- 
<jomb  V.  People's  Saving  Bank,  92  Pa.  338. 

This  case  is  easily  distinguishable  from  those  cited  by  the 
appellant  in  support  of  his  contention.  They  are  all  decisions 
upon  the  kind  of  interest  and  estate  taken  by  husband  and  wife 
in  deeds  conveying  land,  in  devises,  and  where,  by  operation 
of  the  intestate  laws,  property  rights  passing  to  them  are  ex- 
pressly given  to  them  jointly,  or  where  no  property  of  the  wife 
is  involved,  and  the  intent  to  create  a  joint  interest  in  the  hus- 
band and  wife,  with  the  right  of  survivorship,  is  found  upon 
an  interpretation  of  the  instrument  of  gift  or  grant.  This  case 
is  the  loan  of  money  by  husband  and  wife  and  is  controlled  by 
the  property-right  of  the  wife  in  the  debt,  and  not  by  the  form 
of  the  instrument  taken  to  secure  it. 

Opinion  by  Mr.  JusTiens  McCollum,  October  2, 1893 : 
Assuming  that  the  auditor's  findings  or  deductions  of  fact 
were  warranted  by  the  evidence  before  him,  we  have  a  purchase 
by  and  a  conveyance  to  husband  and  wife  of  seventeen  acres  of 
land,  a  payment  by  the  wife  from  her  separate  estate  of  one  half 
the  purchase  money  and  a  payment  by  the  husband  of  the  other 
half  of  it.  The  grantees  held  the  land  so  purchased  and  con- 
veyed twenty-five  years,  when  they  sold  it  and  took  from  their 
Yendee  his  bond  and  mortgage  to  secure  to  them  a  portion  of 
the  purchase  money.  Ten  days  after  this  sale  was  consum- 
mated by  a  conveyance  the  wife  died,  and  the  question  now 
presented  for  our  determination  is  whether  one  half  the  sum  so 
secured  belongs  to  her  estate,  or  her  husband,  as  survivor,  is 
the  owner  of  the  whole  of  it.  The  learned  auditor's  view  ap- 
proved by  the  learned  court  below  was  that  inasmuch  as  the 
wife's  money  was  blended  with  the  husband's  in  the  purchase 
of  the  land,  one  half  the  proceeds  arising  from  the  sale  of  it 
belonged  to  her  estate,  although  the  obligation  for  such  pro- 
ceeds, like  the  conveyance  of  the  land,  was  made  to  the  hus 
band  and  wife.     It  was  also  thought  by  the  learned  auditoi 
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that  tenancy  by  entireties  was  abolished  by  the  act  of  June  8, 
1887,  relating  to  the  property  of  married  women  and  their 
control  of  it. 

A  tenancy  by  entireties  arises  whenever  an  estate  vests  in 
two  persons,  they  being,  when  it  so  vests,  husband  and  wife. 
It  may  exist  in  personal  as  well  as  real  property,  in  a  chose  in 
action  as  well  as  in  a  chose  in  possession  :  Freeman  on  Coten- 
ancy and  Partition,  sees.  68  and  68 ;  Gillan  v.  Dixon,  65  Pa. 
896.  The  common  law  rule  is  that  the  words  which  in  a  con- 
veyance to  unmarried  persons  constitute  a  joint  tenancy,  will 
create,  if  the  grantees  are  husband  and  wife,  a  tenancy  by  en- 
tireties. The  tenancy  established  by  a  conveyance  to  husband 
and  wife  is  not  destroyed  or  affected  by  the  act  of  March  81, 
1812,  which  abolished  survivorship  among  joint  tenants,  nor 
does  the  rule  referred  to  yield  to  an  express  provision  in  the 
deed  that  the  grantees  shall  hold  the  estate  granted  as  tenants 
in  common :  Stuckey  v.  Keefe's  Executors,  26  Pa.  897.  It  has 
been  contended,  and  in  some  jurisdictions  held,  that  the  legisla- 
tion which  secures  to  the  wife  the  enjoyment  of  her  separate 
estate  is  destructive  of  the  legal  unity  of  husband  and  wife  on 
which  tenancies  by  entireties  depend.  But  the  better  view  is 
that  such  tenancies  are  not  destroyed  or  impaired  by  it:  Am. 
&  Eng.  Ency.  of  Law,  vol.  9,  page  851,  and  cases  cited.  In 
Diver  v.  Diver,  56  Pa.  106,  it  was  expressly  decided  that  the 
act  of  April  11,  1848,  did  not  in  any  manner  affect  the  crear 
tion  and  enjoyment  of  estates  by  entireties,  and  Strong,  J.,  in 
delivering  the  opinion  of  the  court  said:  "To  hold  it  as  op- 
erating upon  the  deed  conveying  land  to  a  wife,  making  such 
deed  assure  a  different  estate  from  what  it  would  have  assured 
without  the  act,  is  to  lose  sight  of  the  legislative  purpose. 
Were  we  to  do  so  it  would  become  in  many  cases  a  means  of 
divesting  her  of  her  property  instead  of  an  instrument  of  pro- 
tection. In  the  present  case  if  it  has  converted  the  estate 
granted  to  Diver  and  his  wife  into  a  tenancy  in  common,  it  has 
taken  from  her  her  ownership  and  enjoyment  of  the  entirety 
during  her  husband's  life  and  her  right  of  survivorship  to  the 
whole.  We  hold  then  that  no  such  effect  is  to  be  given  to  the 
act  of  1848  or  any  of  its  cognate  acts.  The  legal  unity  of  hus- 
band and  wife  still  remains  and  consequently  Mrs.  Diver  on  the 
death  of  her  husband  succeeded  to  the  whole  estate  granted  by 
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the  deed."  We  think  this  language  in  reference  to  the  act  of 
1848  and  tenancy  by  entirety,  is  applicable  to  the  act  of  June  8, 
1887,  and  the  case  under  consideration.  The  act  of  1887,  like 
the  act  of  1848,  was  "  intended  to  protect  the  property  of  the 
wife  from  the  dominion  or  control  of  the  husband,  but  not  to 
change  the  nature  of  her  estate  or  to  destroy  the  legal  unity 
of  person  which  characterizes  their  relations  to  each  other:" 
Gillan's  Executors  v.  Dixon,  supra.  Prima  facie  the  convey- 
ance of  the  land  in  1865  to  H.  James  Bramberry  and  Rachel  A. 
Bramberry,  they  being  at  the  time  husband  and  wife,  vested 
in  them  an  estate  by  entireties  and  when  on  the  sale  of  the  land 
in  1890  they  accepted  from  their  vendee  his  bond  and  tnortgage 
to  secure  to  them  a  portion  of  the  purchase  money,  they  held  the 
sum  so  secured  not  as  joint  tenants  or  tenants  in  common  but 
as  tenants  by  the  entirety :  Freeman  on  Cotenancy  and  Parti- 
tion, sec.  68,  and  cases  cited.  If  either  had  died  before  the 
land  was  sold  the  survivor  would  have  held  it  against  any  claim 
of  the  heirs  or  ci-editors  of  the  decedent,  and  no  valid  reason 
appears  for  applying  a  different  rule  to  the  chose  in  action 
taken  by  them  in  their  joint  names  for  a  portion  of  the  purchase 
money.  There  is  certainly  nothing  on  the  record  to  indicate 
that  the  parties  intended  a  division  of  this  sum  between  them, 
or  to  repel  the  presumption  arising  from  the  form  of  the  obliga- 
tions given  to  secure  it.  These  obligations  conform  to  the  own- 
ership established  by  the  conveyance  and  we  may  fairly  conclude 
from  them,  in  the  absence  of  evidence  to  the  contrary,  that  it 
was  the  purpose  of  the  vendors  to  hold  the  purchase  money  as 
they  held  the  land. 

We  cannot  say  that  the  auditor  erred  in  finding  that  the  hus- 
band and  wife  were  joint  purchasers  of  the  land  and  that  the 
wife  paid  from  her  separate  estate  one  half  the  sum  or  price  they 
gave  for  it.  This  finding  was  based  on  the  declarations  of  the 
surviving  husband  and  in  a  contest  between  him  and  the  heirs 
of  the  wife  he  ought  not  to  complain  that  what  he  said  about 
the  purchase  was  accepted  by  the  auditor  as  true.  The  facts 
so  found  did  not  change  the  character  or  qualities  of  the  estate 
granted ;  they  merely  showed  that  the  husband  and  wife  were 
jointly  entitled  to  the  land  which  was  conveyed  to  them.  If, 
as  in  Trimble  v.  Reis,  87  Pa.  448,  and  Dexter  v.  Billings,  110 
Pa.  185,  the  wife  alone  was  entitled  to  the  land,  or,  as  in  Ma 
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Kinney  v.  Hamilton,  61  Pa.  68,  the  mortgage  was  for  purchase 
money  due  on  a  sale  by  the  wife  of  land  she  inherited  from  her 
father,  a  diflfei-ent  question  would  be  presented.  But  a  con- 
veyance of  land  to  husband  and  wife  in  consummation  of  their 
joint  purchase  of  it  duiing  coverture  vests  in  them  an  estate  by 
entireties,  and  when  on  a  sale  of  the  land  so  held  they  take  in 
their  joint  names  an  obligation  for  the  purchase  money  the  pre- 
sumption is  that  they  intend  to  hold  the  latter  as  they  did  the 
former.  It  follows  from  these  views  that  the  appellant,  as  sur- 
vivor, is  the  owner  of  the  fund  secured  by  the  bond  and  mort- 
gage, and  that  it  was  error  to  surcharge  him  as  administrator 
with  one  half  thereof  and  to  award  the  same  to  the  heirs  of  the 
decedent. 

Decree  reversed  at  the  cost  of  the  appellees,  and  it  is  ordered 
that  the  record  be  remitted  to  the  court  below,  with  instructions 
to  enter  a  decree  in  accordance  with  this  opinion. 


27  SC  1192, 


Baily's  Estate.     Jackson's  Appeal. 

[Marked  to  be  reported.] 

Principal  and  surety — Contribution, 
9^  sn  110^  Where  two  persons  are  jointly  and  severally  bound  as  sureties  for  the 
debt  of  another,  there  is  an  implied  promise  by  each  surety  to  the  other  to 
pay  one  half  of  their  principars  debt  in  case  of  his  inability  to  pay  it,  and 
their  relation  to  each  other  for  one  half  of  the  debt  is  that  of  principal 
and  surety. 

Legacy  by  surety  to  principal — Setoff, 

If  a  surety  gives  a  legacy  to  his  principal  the  latter  cannot  recover  it 
from  the  estate  of  the  former  until  he  has  satisfied  or  furnished  indemnity 
against  the  demand  for  which  the  testator  was  his  surety.  If  the  debt  of 
the  principal  has  been  psAd  by  the  surety  or  his  estate  such  payment  may 
be  relied  on  to  satisfy  or  reduce  the  amount  of  the  legacy,  and  this  is  so 
although  the  payment  was  made  by  the  estate  after  proceedings  for  the 
recovery  of  tlie  legacy  were  instituted. 

Testator  and  one  of  his  legatees  were  co-sureties  jointly  and  severally 
liable  for  the  default  of  a  guardian.  After  testator^s  death  but  before 
distribution  of  his  estate,  the  legatee  sold  and  asMgnod  his  legacy  to  an- 
other. After  the  assignment,  default  was  made  by  the  guaixlian,  where- 
upon testator's  executors  paid  the  whole  amount  of  the  loss.  Held,  that 
one  half  of  the  loss  for  which  the  legatee  was  liable  as  co-surety  of  testa- 
tor, could  be  set  off  against  the  legacy  although  the  legacy  had  been  as- 
signed to  a  bona  fide  purchaser  for  value  without  notice. 
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Argued  Feb.  8,  1893.  Appeal,  No.  184,  Jan.  T.,  1898,  by 
Elizabeth  Jackson,  legatee,  from  decree  of  O.  C.  Chester  Co., 
dismissing  exceptions  to  adjudication  in  estate  of  Richard  B. 
Daily,  deceased.  Before  Paxson,  C.  J.,  Stbrrbtt,  McCollum, 
Mitchell  and  Dean,  JJ. 

Exceptions  to  report  of  auditor  on  exceptions  and  distribu- 
tion, in  decedent's  estate.    Before  Hemphill,  J. 

From  the  report  of  the  auditor,  H.  H.  Gilkyson,  EJsq.,  it  ap- 
peared that  Richard  B.  Baily  gave  by  his  will  $4,000,  to 
Fi-ancis  Worth.  At  the  time  of  his  death,  testator  and  Fran- 
cis Worth  were  sureties  upon  the  bond  of  Ebenezer  Worth, 
guardian  of  Jesse  Anna  Phipps  et  al.  After  the  will  was  pro- 
bated Francis  Worth  offered  to  sell  his  legacy  to  J.  Mitchell 
Baker.  Baker  called  upon  one  of  the  executors,  and  was  told 
that  the  legacy  was  all  right,  and  that  Worth  was  entitled  to 
it.  Baker  then  took  an  assignment  of  the  legacy,  paying  for  it 
its  full  value,  less  collateral  inheritance  tax  and  interest.  Sub- 
sequently Ebenezer  Worth,  guardian,  filed  his  account,  show- 
ing a  balance  of  $3,692.16  due  his  wards.  The  guardian  was 
unable  to  pay  the  balance.  Cloud  Pyle  was  substituted  guar- 
dian in  Worth's  place,  and  to  him  Baily's  executoi's  paid  the 
whole  amount.  The  auditor  awarded  the  whole  amount  of 
the  legacy  less  collateral  tax  to  J.  Mitchell  Baker,  refusing  to 
deduct  one  half  of  the  loss  caused  by  Ebenezer  Worth's  default. 
The  auditor  reported  in  part  as  follows : 

"  Francis  Worth  is  entitled  to  a  legacy  of  four  thousand  dol- 
lars under  the  will  of  Mr.  Baily.  This  legacy  he  sold  and  as- 
signed to  J.  Mitchell  Baker,  on  October  3,  1890,  and  upon  the 
same  day  the  executors  accepted  notice  of  the  assignment.  On 
the  18th  of  October,  1890,  Mr.  Baker  secured  a  bond  of  indem- 
nity from  Francis  Worth,  with  Samuel  P.  Webb  as  surety,  on 
which  they  covenajit  to  pay  and  make  up  any  deficiency,  to  Mr. 
Baker,  which  may  exist  or  arise  with  said  legacy  by  reason  of 
any  deduction  or  diminution  in  the  hands  of  the  executors. 

*'  On  March  25, 1891,  the  executoi-s  paid  to  Cloud  Pyle,  guar- 
dian of  Jesse  Anna  Phipps,  the  sum  of  $3,681.96,  being  the 
amount  due  upon  a  bond  given  by  Ebenezer  Worth,  a  former 
guai'dian,  and  upon  which  Richard  B.  Baily  and  Francis  Worth 
were  co-sureties,  and  jointly  and  severally  both.    The  executors 
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claim  the  right  to  set  off  the  one  half  due  on  said  bond  by 
Francis  Worth  against  his  legacy  of  four  thousand  dollars  in 
their  hands,  and  J.  Mitchell  Baker  claims  the  legacy  by  virtue 
of  his  assignment. 

"  The  right  of  the  executors  to  the  setK)ff  claimed  must  de- 
pend upon  the  proper  application  of  the  principles  relating  to 
contribution,  and  the  time  when  that  contribution  can  be  en- 
forced. 

"  '  The  right  of  contribution  arises  between  sureties  when  one 
has  been  called  upon  to  make  good  the  principal's  default,  and 
has  paid  more  than  his  share  of  the  entire  liability,  and  the 
right  docs  not  arise  until  that  surety  has  paid  more  than  his 
share  of  the  dept : '  Adams'  Equity,  *  269 ;  Wood  v.  Leland,  1 
Mete.  (Mass.)  387 ;  Bisphara's  Equity,  §§  628-880 :  1  L.  C.  Eq., 
part  1,  (text  book  series,)  *120. 

"  Payment  must  have  been  compulsory ;  that  is,  one  which 
the  surety  could  not  resist :  4  A.  &  E.  Enc.  L.,  page  5,  note. 

"  Payment  in  the  case  was  made  by  the  executors  to  Cloud 
Pyle  on  March  25, 1891,  and  in  that  payment  was  included  the 
one  half  due  by  Francis  Woilh  upon  the  bond.  The  right  of 
contribution,  therefore,  arose  at  that  time,  and  the  set-off  was 
complete  against  Francis  Worth's  claim  for  his  legacy.  If 
this  were  a  claim  by  Worth  himself,  or  by  his  creditors,  this 
set-off  would  be  effectual,  for  the  creditors  of  Worth  would  be 
in  no  better  situation  than  Worth  himself.  But  can  the  in- 
terest of  a  prior  bona  fide  purchaser  for  value,  without  knowl- 
edge or  notice  of  this  set-off,  be  affected  by  it  ?  It  seems  clear 
to  the  auditor  that  it  cannot. 

"  It  is  a  fact  not  seriously  controverted,  and  the  auditor  so 
finds,  that  Baker  was  a  bona  fide  purchaser  for  value  of  this 
legacy  prior  to  March  26, 1891,  and  without  notice  of  any  claim 
for  defalcation  or  set-off.  Everything  in  the  testimony  points 
to  an  honest  and  fair  assignment  of  the  legacy  to  an  innocent 
party  for  value.  Whatever  Francis  Worth  may  have  known, 
or  feared,  or  suspected  in  regard  to  his  right  to  claim  this  legacy 
as  against  his  contingent  liability  on  the  guardian's  bond,  there 
is  no  evidence  that  he  communicated  these  fears  or  suspicions 
to  Mr.  Baker,  or  gave  the  latter  cause  to  doubt  the  merit  of  his 
claim.  It  is  time  Mr.  Worth  testifies  that,  at  the  time  of  the 
execution  of  the  assignment,  Mr.  Baker  knew  that  he  (Worth) 
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was  a  co-surety  with  Richard  Baily  upon  the  bond  of  Ebenezer 
Worth.  This  is  denied  by  Mr.  Baker,  but  whether  true  or  false, 
such  knowledge  was  not  sufficient  to  putMr.  Baker  upon  guard 
or  inquiry,  particularly  in  the  light  of  the  subsequent  acts  and 
silence  of  the  executors  themselves.  The  mere  fact  that  Baker 
knew  of  the  existence  of  the  bond,  if  true,  could  not  raise  a  pre- 
sumption against  the  bona  fides  of  the  assignment  to  him,  be- 
cause it  was  not  the  bond,  but  the  payment  of  more  than  their 
share  by  the  executors  that  created  the  right  of  set-off  against 
Worth. 

^^  Worth's  title  in  the  legacy  was  complete  and  perfect  at  the 
time  of  the  assignment.  He  had  an  absolute,  indefeasible  in- 
terest, capable  of  assignment,  and  liable  for  seizure  for  his 
debts.  Whatever  rights  Worth  and  the  executors  had  in  this 
legacy  were  fixed  and  determined  by  the  assignment  of  the 
legacy  to  Baker  and  notice  thereof  to  the  executors.  Baker's 
interest  in  the  legacy  is  exactly  that  of  the  legatee  himself,  as 
it  stood  affected  by  countervailing  equities  at  the  time  of  the 
assignment.  He  took  it  subject  to  every  defence  that  would 
be  valid  between  the  original  parties,  but  to  no  defence  that 
was  not  valid  and  subsisting  at  the  time  the  executors  received 
notice  of  the  assignment.  It  would  be  most  inequitable  and 
unjust  to  permit  the  executors  to  make  any  defence  against  the 
assignee,  which,  at  the  time  of  the  assignment  of  the  legacy 
or  notice  of  it,  they  could  not  have  made  against  Worth  him- 
self. 

"  Another  fact  not  to  be  lost  sight  of  in  adjusting  the  rights 
of  these  parties  is  that  no  negligence  nor  default  appears  in  the 
conduct  of  Baker.  He  took  every  precaution  to  inform  him- 
self of  the  real  situation  by  the  original  parties,  and  their  rela^ 
tions  to  each  other.  His  course  was  that  of  a  prudent,  cautious 
man,  desirous  of  ascertaining  all  the  facts  relating  to  the  legacy, 
and  of  protecting  himself  from  all  loss.  Before  he  paid  the 
money  on  the  assignment  he  called  upon  IVfr.  McFarland,  the 
executor,  who  was  in  a  position  to  have  the  best  information 
upon  matters  pertaining  to  the  estate,  and  was  told  by  that 
gentleman  '  it  (the  legacy)  was  all  right,  if  he  bad  the  money 
he  would  buy  it  himself.'  All  three  of  the  executors  signed 
an  acceptance  of  notice  of  the  assignment  before  Baker  paid 
the  money,  and  no  intimation  was  given  by  any  of  them  that 
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the  full  amount  of  the  legacy  was  not  due  from  the  estate  of 
Worth  ;  in  fact,  those  of  the  executors  who  knew  of  the  guar- 
dians' bond  did  not  believe  that  Worth's  liability  thereon  could 
be  set  off  against  his  legacy,  and  acted  upon  that  presumption. 
Advice  of  counsel,  if  asked,  might  or  might  not  have  changed 
their  views,  but  as  the  advice  was  not  asked  these  views  re- 
main firmly  fixed.  No  warning  reached  Mr.  Baker  from  them 
that  Worth  was  co-surety  upon  a  bond  with  Richard  B.  Baily, 
that  that  bond  would  eventually  have  to  be  paid  by  the  estate, 
and  that  when  paid  the  executors  would  claim  to  set  off  the 
one  half  thereof  against  Francis  Worth's  legacy.  This  silence 
on  the  subject,  whether  proceeding  from  ignorance  of  the  fact, 
or  mistake  as  to  their  legal  rights,  would  effectually  bar  tliera 
from  setting  up  that  defence  after  the  assignee  had  parted  with 
his  money  on  the  faith  of  that  silence. 

"  The  silence  of  two  of  the  executors  and  the  language  of 
one  was  in  effect  a  declaration  to  Baker  of  no  set-off  and  they 
are  estopped  from  setting  up  any  defence  which  existed  at  the 
date  of  such  declaration.  Baker  had  a  right  to  rely  upon  the 
statement  of  one  of  the  executoi-s  that '  the  legacy  was  all  right,' 
and  upon  the  silence  of  all  of  them  as  to  any  defalcation  or 
defence.  If  he  was  misled  thereby  in  purchasing  this  legacy  ; 
if  he  took  it  upon  the  faith  of  these  representations  and  loss 
occurs,  it  must  fall  upon  those  whose  acts  occasioned  the  loss, 
for  it  is  a  well  established  principle  that  where  a  loss  must  fall 
upon  one  of  two  innocent  persons  it  shall  be  borne  by  him 
whose  act  occasioned  it. 

"  Mr.  Baker,  therefore,  being  a  bona  fide  purchaser  for  value, 
prior  to  the  right  of  contribution,  and  without  notice  of  any 
defalcation  or  defence  upon  the  part  of  the  executors,  is  enti- 
tled to  take  the  legacy  by  virtue  of  his  assignment  and  it  will 
be  awarded  to  him  in  the  distribution." 

Exceptions  were  filed  by  Elizabeth  Jackson,  a  residuary  leg- 
atee, as  follows : 

The  auditor  erred  in  allowing  the  payment  to  Cloud  Pyle, 
guardian,  as  a  proper  credit.  [1] 

The  auditor  erred  in  awarding  to  J.  Mitchell  Baker,  assignee 
of  Francis  Worth,  the  full  amount  of  the  legacy  bequeathed  to 
Fmncis  Worth.   [2]  . 

The  auditor  erred  in  awarding  any  sum  whatever  to  J.  Mitch- 
ell Baker,  assignee  of  Francis  Worth.   [3] 
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The  auditor,  having  awarded  J.  Mitchell  Baker,  assignee  of 
Francis  Worth,  $3,914,  should  have  surcharged  the  executors 
with  that  amount,  havmg  found  as  a  fact  that  ^^  Baker  had  a 
right  to  rely  upon  the  statement  of  one  of  the  executors  that 
the  legacy  was  all  right,  and  upon  the  silence  of  all  of  them  as 
to  any  defalcation  or  defence."  [4] 

Exceptions  dismissed.     Exceptant  thereupon  appealed. 

Urrors  assigned  were  (1-4)  dismissal  of  exceptions,  quoting 
them ;  (6)  in  not  reducing  the  sum  awarded  to  Baker,  assignee 
of  Francis  Worth,  to  the  extent  of  11,868.82 ;  (6)  in  not  treat- 
ing the  claim  made  by  Baker,  as  the  claim  of  Francis  Worth, 
in  view  of  the  indemnifying  bond  held  by  Baker,  together  with 
all  the  facts  of  the  transaction. 

Charles  H.  Pennypacker^  Warren  W.  Hole  and  T.  S.  Butler^ 
Wm.  Butler^  Jr.^  and  Wm.  S.  Windle  with  them,  for  appellants. — 
Although  the  right  to  call  for  the  interposition  of  equity  does 
not  arise  until  his  principal  is  in  default  by  neglecting  to  pay 
the  claim  at  maturity,  it  is  founded  upon  a  contract  which  ex- 
isted before :  Beaver  v.  Beaver,  23  Pa.  170. 

The  obligation  of  a  surety  under  a  statutory  bond  is  deter* 
mined  by  the  law  under  which  it  is  given :  Crawley  v.  Com., 
128  Pa.  275. 

We  should  go  far  beyond  the  province  of  interpretation,  if 
we  make  a  legacy  good  for  its  amount,  and  also  good  for  the 
extinguishment  of  any  amount  of  debt.  Before  we  can  add 
this  last,  we  must  have  some  substantial  basis  in  the  will  to 
found  it  on  by  way  of  interpretation :  Strong's  Ex'r  v.  Bass, 
35  Pa.  834;  Bouslough  v.  Bouslough,  68  Pa.  498. 

If  Worth  was  bound  to  pay  into  this  estate  the  results  of  his 
undertaking  of  suretyship.  Baker  is  likewise  bound  :  Frants 
V.  Brown,  17  S.  &  R.  287 ;  Bredin  v.  Neal,  3  P.  &  W.  190. 

A  legatee  who  is  indebted  to  the  estate  of  his  testator  is  not 
entitled  to  recover  his  legacy,  nor  that  which  he  holds  by  as- 
signment in  right  of  another  legatee,  so  long  as  any  pait  of  his 
debt  to  the  estate,  equal  to  the  amount  of  the  legacies  claimed, 
remains  due  and  unpaid,  and  the  assignee  of  such  legatee  can 
be  in  no  better  situation  than  the  legatee  himself:  Keim  v. 
Muhlenberg,  7  Watts,  79;  Adams,  Eq.,  8th  ed.  223. 


Digitized  by  VjOOQlC 


640  BELT'S  ESTATE.    JACKSON'S  APPEAL. 

Argaments— Opinion  of  the  Court.  [156  Pa. 

In  Hawkins  v.  Day,  Lord  Hardwiok  expressed  a  clear  opin- 
ion that  even  an  unbroken  covenant  rendera  it  unjustifiable  for 
an  executor  to  pay  a  legacy :  Williams  on  Executors,  960. 

ThomaB  W.  Pierce^  for  appellee. — The  right  of  one  co-surety 
to  demand  contribution  does  not  arise  out  of  the  obligation  by 
which  they  are  bound  for  the  principal,  but  upon  an  equity  that 
he  should  not  pay  more  than  a  proper  share  of  the  joint  burden, 
and  such  right  dates  from  the  time  of  the  payment:  Campbell 
V.  Mesier,  4  Johns.  Ch.  339 ;  Adams,  £q.  269 ;  Bispham,  Eq. 
§  328 ;  Baylies,  Sureties,  327 ;  Martin  v.  Prantz,  127  Pa.  889. 

The  right  of  Mr.  Worth  in  the  legacy  accrued  at  the  date  of 
testator's  death,  and  was  established  by  the  will.  It  was  a  debt 
of  the  executors,  as  the  personal  representatives,  payable  out  of 
the  assets  of  the  estate,  in  their  hands.  The  right  of  the  ex- 
ecutors to  demand  contribution  from  Mr.  Worth  accrued  on 
March  25, 1891,  the  date  they  paid  the  money  to  the  guardian. 
Until  the  latter  date  the  executors  could  have  made  no  defence 
to  a  suit  for  the  legacy,  though  it  had  not  been  assigned. 

The  legacy  and  the  claim  for  contribution  are  not  due  in  the 
same  right.  While  Mr.  Baker,  as  assignee  of  the  legacy,  would 
be  liable  .to  such  abatements  as  the  legacy  was  subject  to  at  the 
time  of  assignment,  he  could  not  be  made  liable  for  debtd  of  the 
assignor,  created  or  accruing  after  the  assignment  was  made 
and  notice  given :  Thompson  v.  McClelland,  29  Pa.  475 ;  Rider 
V.  Johnson,  30  Pa.  190 ;  Thompson's  Ap.,  42  Pa.  346 ;  Am- 
mon's  Ap.,  63  Pa.  284 ;  Filbert  v.  Hawk,  8  Watts,  443 ;  Strong's 
Ex.  V.  Bass,  35  Pa.  333. 

If  the  assignee  of  this  legacy  were  indebted  to  the  estate, 
such  indebtedness  would  be  a  set-off  against  the  payment  of  the 
assigned  legacy.  It  is  thus  apparent  that  the  law  relating  to 
set-off  is  applicable  to  this  case :  Keim  v.  Muhlenberg,  7  Watts, 
79. 

Opinion  by  Mr.  Justice  MoCollum,  October  2, 1893 : 
Richard  B.  Baily  and  Francis  Worth  were  coHsureties  jointly 
and  severally  liable  for  the  default^of  their  principal,  and  in 
their  relation  to  each  other  each  was  a  principal  for  one  half 
the  amount  recoverable  for  such  default,  and  a  surety  for  one 
half  of  it.     If  either  was  compelled  to  pay  the  whole  amount, 
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his  rights  and  remedies  against  his  co-surety  for  the  half  were 
the  same  as  against  their  principal  for  the  whole :  Croft  v. 
Moore,  9  Watts,  451 ;  Hosier's  Appeal,  56  Pa.  76  ;  Hess's  Es- 
tate, 69  Pa.  272,  and*  Wright  v.  Grover  and  Baker  S.  M.  Co., 
to  use  of  Smith,  82  Pa.  80.  If  a  surety  gives  a  legacy  to  his 
principal  the  latter  cannot  recover  it  from  the  estate  of  the  for- 
mer until  he  has  satisfied  or  furnished  indemnity  against  the 
demand  for  which  the  testator  was  his  surety :  Ross  v.  McKin- 
ney,  2  Rawle,  227.  If  the  debt  of  the  principal  has  been  paid 
by  the  surety  or  his  estate,  such  payment  may  be  relied  on  to 
satisfy  or  reduce  the  amount  of  the  legacy,  and  this  is  so,  al- 
though the  payment  was  made  by  the  estate  after  proceedings 
for  the  recoveiy  of  the  legacy  were  instituted :  Beaver  v.  Bea- 
ver, 23  Pa.  167.  It  is  clear,  therefore,  that  in  a  proceeding  by 
Worth  for  the  collection  of  the  legacy  to  which  he  was  entitled 
under  and  by  virtue  of  the  will  of  Richard  B.  Baily,  the  estate 
could  deduct  therefrom  the  amount  it  was  compelled  to  pay  by 
reason  of  his  default  as  the  testator's  co-surety.  It  was  thought, 
however,  by  the  learned  court  below,  that  as  Baker  purchased 
the  legacy  before  the  payment  was  made  by  the  estate,  such 
payment  was  not  available  as  a  partial  defence  to  his  claim  for 
the  whole  of  it,  and  in  accordance  with  this  view,  it,  less  the 
collateral  inheritance  tax,  was  awarded  to  him. 

In  support  of  this  decree,  it  is  urged  that  when  Worth  trans- 
ferred the  legacy  the  estate  had  no  demand  against  him  which 
was  applicable  to  it,  nor  equity  for  the  protection  of  which  the 
executors  could  withhold  from  him  the  whole  or  a  ptirt  of  it 
until  indemnity  was  furnished  or  his  liability  as  co-surety  was 
discharged.  We  think  this  contention,  to  the  extent  that  it 
denies  the  existence  of  such  an  equity  in  the  estate  at  the  time 
of  the  transfer,  is  unsound.  It  fails  to  give  proper  effect  to  the 
relation  between  co-sureties,  and  to  duly  consider  the  rights  and 
liabilities  which  spring  from  it.  Prima  facie  this  relation  is 
established  between  two  persons  when  they  unite  with  a  third 
in  an  obligation  for  the  payment  of  his  debt,  and  by  this  act 
they  become,  as  we  have  already  seen,  his  sureties  for  the  whole 
debt,  and  sureties  of  each  other  for  half  of  it.  If  their  princi- 
pal fails  to  pay  his  debt  and  the  co-sureties  pay  it  in  equal  pro- 
portions, he  becomes  their  debtor  and  their  liabilities  to  each 
other  as  such  are  discharged,  but  if  one  of  them  is  compelled 
Vol.  clvi — 41 
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to  pay  the  whole  debt  he  is  entitled  to  contribution  from  his 
co-surety,  and  may  enforce  it  by  an  action  of  assumpsit,  or  by 
subrogation  to  the  rights  of  the  creditor.  While  the  iiction  for 
it  cannot  be  maintained  until  default  and  payment  as  above 
stated,  it  is  nevertheless  true  that  the  right  to  have  and  the 
liability  to  make  contributions  inhere  in  the  transaction  by 
which  the  sureties  were  jointly  and  severally  bound  for  the 
debt  of  their  principal.  In  Agnew  v.  Bell,  4  Watts,  31,  Ken- 
nedy, J.,  in  delivering  the  opinion  of  the  court,  said:  "It 
is  certiiinly  too  well  established  now  to  be  questioned,  that 
where  any  one  or  more  of  those  who  are  co-sureties  have  had  to 
pay,  as  such,  the  debt  of  their  principal  or  any  part  thereof, 
and  he  is  unable  to  reimburse  it,  the  loss  arising  therefrom 
must  be  borne  equally  by  all  of  them.  Hence  has  arisen  the 
right  to  contribution.  This  right  has  been  considered  as  de- 
pending rather  upon  a  principle  of  equity  than  upon  contract ; 
but  it  may  well  be  considered  as  resting  alike  on  both  for  its 
foundation  ;  for,  although  genemlly  there  is  no  express  agree- 
ment entered  into  between  joint  sureties,  yet  from  the  uniforai 
and  almost  universal  understanding  which  seems  to  pervade 
the  whole  community  that  from  the  circumstance  alone  of 
their  agreeing  to  be  and  becoming  accordingly  co-sureties  of  the 
principal,  they  mutually  become  bound  to  each  other  to  divide 
and  equalize  any  loss  that  may  arise  therefrom  to  either  or  any 
of  them,  it  may  with  great  propriety  be  said  that  there  is  at 
least  an  implied  contract:  Deering  v.  Winchelsea,  2  Bos.  & 
Pull.  270  ;  Craythorne  v.  Swinburne,  14  Ves.  160.  This  lia- 
bility between  sureties  to  contribution  in  case  of  loss  through 
the  inability  of  their  principal  to  pay,  being  known  to  them  at 
the  time  of  their  becoming  sureties,  may  well  be  considered  a 
great  if  not  the  main  inducement  in  many  instances  to  their 
becoming  such."  It  is  therefore  incorrect  to  say  that  the  es- 
tate before  payment  of  the  principal's  debt  had  no  equity  against 
the  testator's  co-surety  and  legatee  which  would  enable  it  to 
withhold  payment  of  the  legacy  until  it  was  indemnified  or  the 
liability  of  such  co-surety  to  pay  one  half  of  that  debt  in  case 
of  the  principal's  inability  to  pay  it  was  discharged.  It  clearly 
had  such  an  equity,  which  in  a  suit  by  Worth  for  the  legacy 
would  have  been,  to  the  extent  mentioned,  available  as  a  defence. 
This  equity  was  not  destroyed  nor  the  defence  founded  upon  it 
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affected  by  the  assignment  of  the  legacy  to  Baker.  He  acquir- 
ed by  his  purchase  such  right  to  the  legacy  as  his  assignor  had, 
and  this  right,  as  we  have  seen,  was  qualified  by  the  estate's 
equity  against  the  latter  as  coHsurety  of  the  testator.  The 
learned  counsel  for  the  appellee  concedes  in  his  printed  argu- 
ment that  "  if  the  decedent  was  surety  for  Worth  and  that  re- 
lation existed  at  the  time  of  the  transfer,  the  legacy  would  be 
abatable  by  the  amount  subsequently  paid  by  the  estate  or  the 
legacy  might  be  held  to  await  the  determination  of  the  liability 
of  the  estate."  It  seems  to  us  that  this  concession  is  fatal  to 
the  appellees'  claim  because,  in  the  relation  of  co-sureties  estab- 
lished between  Baily  and  Worth,  there  was  an  implied  promise 
by  each  to  the  other  to  pay  one  half  of  their  principal's  debt  in 
case  of  his  inability  to  pay  it,  and  as  they  were  jointly  and  sev- 
erally bound  for  such  debt  their  relation  to  each  other  for  half 
of  it  was  that  of  principal  and  surety. 

In  the  acceptance  by  the  executora  of  notice  of  the  assign- 
ment there  is  nothing  prejudicial  to  the  interests  of  the  estate, 
and  we  fail  to  discover  anything  in  the  evidence  which  pre- 
vents the  residuary  legatees  from  successfully  asserting,  on  dis- 
tribution, their  rights  to  the  deduction  claimed.  We  therefore 
sustain  the  second,  fifth  and  sixth  specifications  of  error  and 
overrule  the  first,  third  and  fourth. 

Decree  reversed  and  record  remitted  to  the  court  below,  with 
instructions  to  enter  a  decree  in  accordance  with  this  opinion. 


Riddle  et  al.  v.  Delaware  County,  Appellant.  ewswio 

Bridges — County  commissioners — Discretion, 

County  commissioners  cannot  be  controlled  by  a  private  citizen  in  the 
exercise  of  tiieir  discretion  in  building  a  county  bridge,  either  as  to  the 
size  of  the  bridge,  its  plan,  or  the  location  of  its  piers  and  abutments : 
Delaware  County's  Ap.,  119  Pa.  159. 

Injury  to  water  power  of  mill — Evidence, 

In  an  action  by  a  mill  owner  against  a  county  to  recover  damages  for 
an  injuiy  to  his  water  power  caused  by  the  construction  of  a  county  bridge, 
it  is  not  improper  to  ask  a  witness  whether  the  bridge  was  located  in  the 
best  practical  way  to  pass  the  waters  in  time  of  flood,  where  the  general 
Boope  of  the  testimony  of  the  witness  was  that  in  time  of  freshets  the 
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abatment  of  the  bridge  seriously  obstructed  the  ventage  of  the  water,  and 
thus  interfered  with  plaintiff's  water  rights. 

In  such  a  case  it  is  not  improper  for  the  court  to  charge  that  if,  under 
the  circumstances,  a  larger  span  would  have  obviated  the  damming  up 
and  flooding,  plaintiffs  were  entitled  to  recover  for  the  injuries  sustained. 

Notice  C(f  character  of  bridge — Estoppel. 

Plaintiffs  were  not  estopped  by  the  fact  that  before  the  erection  of  the 
bridge  they  were  informed  by  the  commissioners  of  its  character  and 
manner  of  erection,  and  permitted  the  commissioners  to  commence  and 
complete  the  bridge  without  objection. 

Contributory  negligence — Erection  qf  milldam. 

Where  the  milldam  and  other  structures  injured  by  the  construction  of 
the  bridge  were  all  erected  prior  to  the  construction  of  the  bridge,  the 
general  rule  as  to  contributory  negligence  cannot  bo  invoked  by  the  county 
to  defeat  a  recovery. 

Argued  Feb.  8,  1893.  Appeal,  No.  11,  Jan  T.,  1893,  by  de- 
fendant,  from  judgment  of  C.  P.  Chester  Co.,  Jan.  T.,  1892, 
No.  9,  on  verdict  for  plaintiffs,  Lydia  C.  Riddle  and  Samuel 
D.  Riddle,  executors,  etc.,  of  Samuel  Riddle,  deceased.  ,Be- 
fore  Paxson,  C.  J.,  Steerett,  MoCollum,  Mitchell  and 
Dean,  JJ. 

Trespass  for  injury  to  water  power.    Before  Hemphill,  J. 

The  case  was  originally  brought  in  C.  P.  Delaware  county, 
Dec.  T.,  1889,  No.  88.  On  change  of  venue,  the  case  was 
transferred  to  Chester  county. 

At  the  trial,  it  appeared  that  in  1884  the  county  commission- 
ers of  Delaware  county  rebuilt  a  bridge  over  Chester  creek  at 
a  point  in  close  proximity  to  the  mills  belonging  to  the  estate 
of  Samuel  Riddle,  deceased.  The  dam  from  which  the  water 
power  for  the  mills  was  supplied  was  about  twelve  hundred 
feet  above  the  bridge.  The  milldam  and  the  mills  had  all 
been  built  before  the  reconstruction  of  the  bridge  was  com- 
menced. The  evidence  showed  that  in  building  the  new  bridge 
about  forty-eight  feet  of  solid  stone  masonary  had  been  built 
in  the  creek-bed,  which  before  had  been  open  for  the  free  pas- 
sage of  the  waters  of  the  creek. 

Henry  Riddle,  a  witness  for  plaintifiF,  who  had  had  some  twenty 
years'  experience  in  the  manufacturing  business,  testified  that 
he  had  known  of  no  instance  of  depreciation  in  mill  property 
caused  by  flooding.  He  was  objected  to  as  a  witness  as  to 
amount  of  depreciation,  but  admitted.  [3] 
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David  Evans,  a  witness  for  plaintiff,  testified  in  substance 
that  in  time  of  fresliets  the  abutments  of  the  new  bridge  seri- 
ously obstructed' the  ventage  of  the  water,  and  thus  interfered 
with  plaintiff's  water  power. 

The  witness  was  then  asked  this  question :  "  Q.  From  an  ex- 
amination of  the  ground  and  the  course  of  the  stream  and  the 
current,  can  you  say  whether  the  bridge  is  located  in  the  best 
practical  way  to  pass  the  waters  in  time  of  flood  ?  "  Objected 
to,  objection  overruled  and  exception.  [4] 

**  A.  It  is  not.  The  reason  I  say  that  is  from  the  configura- 
tion and  topography  of  the  ground.  The  waters  in  time  of  flood 
pass  from  the  Aston  side  under  the  railroad  bridge  and  thence 
towards  the  Middletown  side,  striking  about  the  point  of  this 
present  Middletown  abutment  and  at  the  point  where  the  largest 
volume  of  water  should  strike,  is  the  point  that  should  be  open 
for  the  ventage  of  the  waters." 

The  court  charged  in  part  as  follows : 

"  It  seems  that  in  1760,  under  proceedings  in  the  court  of 
quarter  sessions  of  Chester  county,  of  which  Delaware  county 
then  formed  a  part,  a  public  road  was  laid  out  and  opened  which 
crossed  Chester  creek  where  the  present  bridge  is  now  located. 
Prior  to  1848,  a  wooden  sleeper  bridge  spanned  the  creek  at 
this  point,  and  formed  a  part  of  the  roadway  laid  out  and  opened 
in  1760.  In  that  year  (1843),  an  extraordinary  freshet  washed 
that  bridge  away  and  injured  the  stone  abutment  on  the  Aston 
side.  In  the  same  year,  or  in  1844,  the  bridge  was  replaced 
by  another  wooden  structure,  which,  however,  was  lengthened 
about  60  feet  on  the  Aston  side,  and  which  rested  on  two  stone 
abutments  and  four  stone  piers,  leaving  an  open  space  between 
the  abutments  of  140  feet  through  which  the  waters  of  the 
creek  might  flow  unobstructed,  save  only  by  the  stone  support- 
ing piers,  some  rocks  or  boulders,  and  some  bushes  and  trees 
that  had  grown  up  in  the  bed  of  the  stream.  This  bridge  fall- 
ing into  decay  was  replaced  by  the  present  iron  bridge  in  1884. 
It  was  erected  upon  the  same  ground  as  the  bridge  removed 
had  occupied,  and  upon  the  roadway  as  laid  out  in  1790.  The 
Middletown  abutment,  built  of  solid  masonry,  was,  however, 
extended  out  into  the  bed  of  the  stream  60  feet,  leaving  a  space 
between  the  two  abutments  of  80  feet,  which  was  spanned  by 
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an  iron  superstmcture  from  10  to  11  feet  above  the  water  be- 
neath, at  its  ordinary  stages.  In  1878  or  1879  the  breast  of  the 
McCready  dam,  which  stood  about  50  feet  above  the  bridge 
and  opposite  to  the  lower  end  of  mill  No.  2,  and  which  had  been 
purchased  by  Mr.  Riddle,  was  removed.  In  1881,  Mr.  Riddle 
erected  the  brick  mill,  about  two  thirds  of  which  was  located 
in  the  bed  of  the  McCready  dam  and  the  stream  below.  About 
the  same  time  Mr.  Riddle  built  a  stone  wall  five  feet  thick  and 
averaging  in  height  about  six  feet,  from  the  waste  way  of  the 
head-race  down  to  the  upper  corner,  nearest  the  creek,  of  the 
brick  mill.  This  wall  was  all  built  in  what  was  formerly  the 
bed  of  the  McCready  dam,  and  was  filled  in  behind  so  as  to  in- 
crease the  yard  room  of  the  mills  and  protect  them  from  flood- 
ing. In  1884,  Mr.  Riddle  placed  a  turbine  water  wheel  between 
the  brick  mill  and  the  blacksmith  shop,  conducting  the  water 
by  a  large  iron  flume  from  the  head-race  just  below  mill  No.  2, 
to  the  wheel,  and  thence  by  a  tail-race  dug  between  the  first 
pier  and  the  Middletown  abutment,  of  the  old  bridge,  down  to 
the  stream  below  the  bridge. 

"Now,  the  plaintiffs  allege  that  by  reason  of  the  manner  in 
which  this  bridge  was  constructed,  namely,  by  the  extension 
of  the  Middletown  abutment  60  feet  into  the  bed  of  the  stream, 
and  curtailing  of  the  space  between  the  abutments  from  140 
to  80  feet,  the  water  in  the  usual  spring  and  fall  freshets  is 
dammed  back  and  floods  their  mills  and  adjacent  yard,  causing 
them  great  injury  and  inconvenience  and  greatly  depreciating 
the  market  value  of  their  mill  property.  If  these  allegations 
be  true,  the  county  must  answer  in  damages  for  the  loss  which 
it  has  entailed  upon  the  plaintiffs ;  for  it  was  the  duty  of  the 
county,  in  the  construction  of  its  bridge,  to  leave  an  opening 
or  openings  suflRciently  large  to  afford  passage  for  all  the  water 
that  might  reasonably  be  expected  to  flow  through  such  a  stream 
as  Chester  creek ;  taking  into  consideration  the  character  and 
topography  of  the  country  through  which  it  flows,  the  extent 
ot  country  it  drains,  the  size  of  the  stream,  the  height  of  its 
banks  and  the  usual  freshets  to  which  it  was  known  or  might 
reasonably  be  expected  to  be  subject.  The  county,  however, 
was  not  required  to  anticipate  or  provide  against  extraordinary 
or  unusual  freshets,  nor  against  every  possible  or  remote  con 
tingency,  such  as  cloud  bursts  or  the  breaking  of  dams  above 
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They  are  visitations  of  providence,  and  the  destruction  they 
bring  raust  be  borne  by  those  on  whom  they  happen  to  fall.  It 
is  not  questioned  but  that  the  span  of  80  feet  is  ample,  and  more 
than  ample,  for  the  free  passage  of  all  the  water  of  this  stream 
in  its  ordinary  stages,  but  the  important  question  for  your  seri- 
ous consideration  and  determination  is — is  it  sufficient  to  vent 
the  stream  when  swollen  by  the  unusual  spring  and  fall  freshets 
to  which  the  creek  is  subject,  or  does  it,  in  such  freshets,  by 
reason  of  its  extended  Middletown  abutment  and  contracted 
span,  dam  up  the  water  to  such  a  height  as  to  flood  the  plain- 
tiflE's  mills  and  property  ?  The  burden  is  on  the  plaintiffs  to 
satisfy  you  that  the  injury  they  complain  of  was  caused  by  the 
manner  in  which  the  bridge  was  constructed — ^being  insufficient 
to  vent  the  ordinary  and  usual  freshets  to  which  the  stream  is 
subject." 

After  reviewing  the  evidence,  the  court  continued: 

"  If  the  same  result  would  have  been  produced  by  the  erections 
referred  to  had  the  old  span  of  140  feet  with  piei*s,  etc.,  still 
existed,  then  the  plaintiffs  cannot  recover  in  this  action,  for  the 
reason  that  the  injury  complained  of  was  not  caused  by  the 
erection  of  the  new  bridge.  [  If,  however,  a  larger  span  would, 
under  the  circumstances,  have  obviated  the  damming  up  and 
flooding,  then  the  plaintiffs  are  entitled  to  recover  for  the  in- 
jury sustained,  for  Mr.  Riddle  had  a  perfect  right  to  raise  his 
dam  bi-east  and  erect  his  wall  and  mill  where  he  did,  and  as 
all  of  it  was  completed  before  the  bridge  was  commenced  it 
was  the  duty  of  the  commissioners  in  the  building  of  the  bridge 
to  provide  for  the  then  existing  conditions  of  and  along  the 
stream.]  "  [11] 

Plaintiffs'  points  were  among  others  as  follows . 

"  6.  The  right  to  flow  of  running  water  without  alteration 
being  common  to  all  those  through  whose  land  it  flows,  any 
unauthorized  interference  with  the  free  flowing  of  the  water  in 
its  natural  course  to  the  prejudice  of  such  landowner  is  the 
subject  of  an  action  of  damages.  AnBwer :  As  a  correct  enun- 
ciation of  a  legal  principle,  this  point  is  affirmed."  [12] 

"  9.  If  the  defendant  has  so  constructed  their  bridge  that 
the  abutments  and  wing-walls  have  diminished  the  space  for 
the  passage  of  the  waters  of  the  creek,  and  the  effect  of  such 
construction  is,  when  there  is  a  great  flow  of  water  caused  by 
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rain  or  the  breaking  up  o£  winter  such  as  the  stream  is  liable 
to,  to  obstruct  the  free  and  accustomed  flow  of  the  water  and 
of  ice  and  to  set  the  same  back  on  the  plaintiflPs  mills,  and 
thereby  for  a  time  to  prevent  the  use  of  any  of  the  mills  and 
to  occasion  other  damage,  the  plaintiff  is  entitled  to  recover. 
Answer:  ThiH  point  has  in  effect  been  passed  upon  in  my  gen- 
eral charge,  and  I  need  only  repeat  that  if  the  commissioners 
in  the  construction  of  the  bridge  have  failed  or  neglected  to 
pi-ovide  for  the  free  flow  of  the  watera  of  the  stream  in  times 
of  the  usual  or  ordinary  freshets  to  which  it  is  subject  and 
damage  has  resulted  to  the  plaintiffs  by  reason  of  such  fciilure 
or  neglect,  the  defendant  is  liable  in  damages  for  the  injury 
done."  [13] 

"  11.  Samuel  Riddle,  being  the  owner  of  the  land,  had  the 
right  to  build  the  brick  mill  where  he  did,  if  the  building  thereof 
did  not  materially  affect  the  usual  flow  of  the  stream  to  the 
damage  of  others  having  rights  thereon,  and  his  so  building 
this  mill  gave  no  rights  to  the  defendant  to  obstruct  the  free 
flow  of  water  in  its  natural  coui'se,  either  in  ordinary  low  stages 
or  in  ordinary  floods  or  freshets."     Afiirmed.  [14] 

Defendant  submitted  among  others  thc^  following  points : 

"  3.  That  if,  in  the  opinion  of  the  commissioners  of  Delaware 
county,  the  bridge  was  of  sufficient  capacity  to  vent  the  waters 
of  Chester  creek,  the  defendant  is  not  liable  for  the  damage  to 
the  property  of  the  plaintiff  by  reason  of  any  mistake  of  the 
commissioners  in  not  making  the  bridge  of  greater  capacity." 
Refused.  [15] 

"  4.  In  order  that  the  plaintiffs  may  recover  in  this  action 
they  must  show  negligence  on  the  part  of  the  commissioners  in 
the  erection  and  construction  of  the  bridge  in  question,  and  if  the 
commissionei*s  having  in  contemplation  the  erection  of  this 
bridge  went  upon  the  premises,  viewed  the  place  of  erection, 
informed  themselves  as  to  the  character  of  the  stream,  and  were 
governed  by  the  advice  of  a  skilled  engineer  of  established 
reputation  in  the  erection  thereof,  and  availed  themselves  of 
all  means  that  men  of  ordinary  prudence  erecting  such  a  struct- 
ure would  have  made  use  of,  any  presumption  of  negligence 
arising  by  reason  of  the  effect  of  the  bridge  upon  the  water  is 
rebutted,  and,  without  positive  evidence  of  negligence,  the  ver- 
dict must  be  for  the  defendant.     Answer :  This  point,  as  stated 
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is  disaffirmed.  There  is  no  evidence  that  the  commissioners 
informed  themselves  as  to  the  chaiacter  of  the  stream,  or  that 
they  were  governed  by  the  advice  of  a  skilled  engineer  of  es- 
tablished reputation  in  the  election  of  this  bridge."  [16] 

*'  5.  If  the  jury  believe  that  the  damages  to  the  plaintiffs' 
premises  are  limited  to  flooding  occasioned  by  the  backing  of 
the  water  in  an  increased  volume  at  flood-time,  the  defendant 
is  not  liable  in  this  action  and  the  verdict  must  be  for  the  de- 
fendant. Answer:  This  point  we  must  qualify  by  adding,  pro- 
vided that  it  was  not  caused  by  the  manner  in  which  the  bridge 
was  constructed,  and  the  flood  was  not  an  unusual  or  extraor- 
dinary one.     As  thus  qualified,  we  affirm  the  point."  [17] 

"  6.  That  if  the  jury  believe  that  Samuel  Riddle,  before  the 
erection  of  this  bridge,  was  informed  by  the  commissioners  so 
fully  of  the  character  and  the  manner  of  erection  as  to  render 
the  effect  thereof  upon  the  stream  apparent  to  him,  and  being 
so  informed  permitted  them  to  commence  and  carry  on  the  erec- 
tion of  the  same  without  objection,  tlie  plaintiffs  are  estopped 
by  his  action,  and  the  verdict  should  be  for  the  defendant.  An- 
swer :  There  is  no  evidence  to  sustain  this  point  and  it  is  dis- 
affirmed." [18] 

"  8.  That  if  the  jury  believe  from  the  evidence  that  Samuel 
Riddle,  by  his  acts,  in  backing  the  water  by  the  dam  below,  by 
the  erection  of  a  wall  on  the  Middletown  side,  the  erection  of 
the  brick  mill,  or  by  any  other  acts  contributed  to  the  injury 
done,  there  can  be  no  recovery  in  this  case,  and  the  verdict 
should  be  for  the  defendant.  Answer :  This  point  is  disaffirmed, 
for  the  reason  that  there  is  no  evidence  that  Samuel  Riddle  did 
anything  to  contribute  to  the  injury  after  the  erection  of  the 
bridge.  These  structures  were  all  put  up  and  the  dam  breast 
raised  prior  to  the  construction  of  the  bridge."  [19] 

**  9.  The  burden  is  upon  the  plaintiff  to  satisfy  the  jury  that 
tbe  bridge  is  the  cause  of  the  injury  complained  of,  and  the 
amount  of  damages  occasioned  thereby,  and  if  the  jury  are  un- 
able to  separate  the  damages  attributable  to  the  acts  of  Mr. 
Riddle,  and  those  occasioned  by  the  erection  of  the  .bridge, 
there  can  be  no  recovery  in  this  action,  and  the  verdict  must 
be  for  the  defendant.  Answer :  The  first  portion  of  this  point 
is  affirmed,  and  that  is  as  follows :  '  The  burden  is  upon  the 
plaintiff  to  satisfy  the  jury  that  the  bridge  is  the  cause  of  the 
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injury  complained  of,  and  the  amount  of  damages  occasioned 
thereby.'  The  latter  portion  we  disaflfirm,  because  there  is  no 
evidence  that  Samuel  Riddle  did  anything  to  contribute  to  the 
injury  since  the  erection  of  the  bridge."  [20] 

"  10.  Under  the  pleadings  and  the  evidence  in  this  case,  the 
verdict  of  the  jury  must  be  for  the  defendant.  An%wer :  This 
point  we  disaffirm.  The  case  is  one  for  the  jury,  under  the 
evidence,  and  to  the  jury  we  shall  submit  it.'*  [21] 

Verdict  and  judgment  for  plaintiffs  for  $14,000.  Defendant 
appealed. 

Errors  assigned  were  among  others  (8,  4)  rulings  on  evi- 
dence; (11-21)  instructions,  quoting  instructions  and  evidence, 
but  not  bills  of  exceptions. 

John  J.  Pinkerton  and  Edward  HalU  S.  D.  RaroBey^  with  them, 
for  appellant,  cited :  Delaware  County's  Ap.,  11 9  Pa.  159 ;  Shieb 
V.  Collier  Township,  11  Atl.  366  ;  Cair  v.  Northern  Liberties,  85 
Pa.  324;  Collins  v.  Phila.,  93  Pa.  272;  Chambers  v.  South 
Chester,  140  Pa.  510;  Allentown  v.  Kramer,  73  Fa.  409;  Fair 
V.  Phila.,  88  Pa.  309 ;  Mills  v.  Brooklyn,  32  N.  Y.  489 ;  Jutte 
v.  Bridge  Co.,  146  Pa.  400  ;  Smith  v.  Mayor  of  New  York,  66 
N.  Y.  296  ;  Grant  v.  Erie,  69  Pa.  420 ;  Child  v.  Boston,  4  Allen, 
41 ;  Mayor  v.  Furze,  3  Hill,  612 ;  Clarke  v.  Birmingham  Bridge 
Co.,  41  Pa.  147 ;  Gearing  v.  Lacher,  146  Pa.  397 ;  Steinbrunner 
V.  Ry.  Co.,  146  Pa.  504. 

George  E,  Darlington  and  V,  Gilpin  Robinson^  Robert  S. 
Waddell  with  them,  for  appellees,  cited :  Chester  Co.  v.  Brower, 
117  Pa.  654;  Carr  v.  Northern  Liberties,  35  Pa.  324;  Allen- 
town  V.  Kramer,  73  Pa.  409;  Fair  v.  Phila.,  88  Pa.  309;  Col- 
lins V.  Phila.,  93  Pa.  272;  Del.  Co.  Ap.,  119  Pa.  159;  Pa.  R. 
R.  V.  Duncan,  111  Pa.  352 ;  Perry  v.  Worcester,  6  Gmy,  544. 

Opinion  by  Mr.  Chief  Justice  Sterrett,  Oct.  2, 1893: 
Two  suits  were  brought  against  the  county  defendant  to  re- 
cover damages  for  injury  done  to  a  certain  mill  property,  for- 
merly owned  by  Samuel  Riddle,  and,  after  his  decease,  by  his 
two  sons  Samuel  and  Leander.  Said  injury  is  alleged  to  have 
been  caused  by  the  erection  of  a  county  bridge  over  Chester 


Digitized  by  VjOOQlC 


RIDDLE  et  al.  v.  DELAWARE  COUNTY,  Appellant.  651 
1893.]  Opinion  of  the  Court 

creek,  whereby  the  channel  of  that  stream  was  obstructed  and 
the  waters  thereof  so  backed  up,  during  freshets,  that  the  mills, 
and  surrounding  lands  appurtenant  thereto,  were  flooded  and 
said  mill  property  gineatly  damaged  and  depreciated  in  value. 
The  first  of  these  suits  was  brought  by  the  executors  of  Samuel 
Riddle,  who  died  February  19, 1888,  and  the  second  by  his  said 
sons,  devisees  under  his  will.  The  court  held  that  no  action 
could  be  maintained  by  said  devisees,  because  the  injury,  if  any, 
having  been  done  in  the  lifetime  of  their  devisor,  was  perma- 
nent and  the  consequent  depreciation  of  value,  if  any,  had  taken 
place  before  they  acquired  title.  A  verdict  for  the  defendant 
in  that  case  was  accordingly  directed,  and  in  the  other,  now 
before  us  on  this  appeal,  the  entire  subject  of  damages  was  ad- 
judicated. 

The  facts,  necessary  to  a  proper  understanding  of  the  case, 
are  so  fully  and  accurately  presented,  in  the  learned  judge's 
charge  and  answers  to  points,  that  extended  reference  to  them 
is  now  unnecessary.  The  subjects  of  complaint  in  the  first  ten 
specifications  of  error,  are  to  admission  and  rejection  of  testi- 
mony. The  remaining  eleven  specifications  are  to  alleged 
errors  in  the  learned  judge's  charge  and  answers  to  points  sub- 
mitted by  counsel. 

When  the  appeal  of  the  present  defendant  from  decree  en- 
joining the  erection  of  said  new  bridge,  etc.,  was  before  us,  Mr. 
Chief  Justice  Paxson,  in  the  opinion  reversing  said  decree, 
said :  '*  It  needs  no  authority  to  show  that  the  county  commis- 
sioners cannot  be  controlled,  in  their  discretion  in  building  a 
county  bridge,  on  the  application  of  a  private  citizen.  This 
cannot  be  done  either  in  the  size  of  the  bridge,  its  plan,  the 
location  of  its  pieiB  or  abutments.  The  master  finds  that  this 
bridge  is  located  wholly  on  the  old  roadbed  and  within  its 
lines.  It  does  not  touch  the  land  of  the  complainant  If  it 
causes  injury  to  the  latter  by  interfering  with  his  water  rights, 
he  has  his  remedy  by  an  action  on  the  case : "  Delaware 
County's  Appeal,  119  Pa.  159.  Recognizing  that  case  as  de- 
finitively settling  the  legal  relation  of  the  county  to  their  tes- 
tator, the  executors  brought  this  action  on  the  case,  and  the 
trial  proceeded  for  the  recovery  of  damages,  not  for  the  wrong- 
ful or  improper  erection  of  the  bridge,  but  for  the  injury  sus- 
tained by  reason  of  its  interference  with  his  water  rights.    Thsir 
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claim  is  based  upon  the  settled  principle  that  the  measure  of 
damages  is  the  difference  in  value  of  the  mill  property  before 
and  after  the  erection  of  the  bridge.  With  special  reference 
to  this,  we  have  considered  the  first  ten  specifictUtions,  the  last 
of  which  relates  to  the  exclusion  of  defendant's  offer  to  prove 
the  matters  therein  stated,  and  the  others  to  the  admission  of 
plaintiffs'  several  offei-s,  and  are  not  satisfied  that  there  is  any 
substantial  error  in  either  of  them. 

The  only  doubt  we  have,  as  to  any  of  them,  is  in  regard  to 
the  relevancy  of  the  question  recited  in  the  fourth  specification. 
At  first  sight,  that  would  appear  to  be  irrelevant,  but  when 
considered  in  connection  with  the  general  scope  of  Mr.  Davis's 
testimony,  including  his  answer  to  the  question  complained  of, 
we  think  it  is  neither,  incompetent  nor  irrelevant.  The  sub- 
stance of  his  testimony  on  that  subject  is  that,  in  time  of  fresh- 
ets, the  abutment  etc.  of  the  bridge  seriously  obstructs  the 
ventage  of  the  water,  and  thus  interferes  with  the  plaintiffs' 
water  rights. 

In  that  portion  of  his  charge  recited  in  the  eleventh  specifi- 
cation, we  think  the  learned  judge  rightly  instructed  the  jury 
that  if,  under  the  circumstances,  a  larger  span  would  have  ob- 
viated the  damming  up  and  flooding,  then  the  plaintiffs  are  en- 
titled to  recover,  for  the  injuries  sustained,  because  Mr.  Riddle 
had  a  perfect  right  to  raise  his  dam  breast  and  erect  his  wall 
and  mill  where  he  did,  and  as  it  was  all  completed  before  the 
bridge  was  commenced  it  was  the  duty  of  the  commissioners  in 
building  the  bridge  to  provide  for  the  then  existing  conditions. 

There  was  no  error  in  affirming  plaintiffs'  sixth  and  eleventh 
points,  nor  in  the  answer  to  their  ninth  point.  In  the  latter 
the  learned  judge  said :  "  If  the  commissioners  in  the  construc- 
tion of  the  bridge  have  failed  or  neglected  to  provide  for  the 
free  flow  of  the  waters  of  the  stream  in  times  of  the  usual  or 
ordinary  freshets  to  which  it  is  subject,  and  damage  has  result- 
ed to  the  plaintiffs  by  reason  of  such  failure  or  neglect,  the  de- 
fendant is  liable  in  damages  for  the  injury  done." 

There  was  no  error  in  refusing  to  affiim  defendant's  third 
point ;  nor  in  the  court's  answers  to  either  its  fourth,  fifth  or 
sixth  points.  The  ground  of  estoppel  set  up  in  the  last  of 
these  points  is  wholly  untenable :  Perry  v.  City  of  Worcester^ 
72  Mass.  544. 


Digitized  by  VjOOQlC 


RroDLE  et  al.  v.  DELAWARE  COUNTY,  AppeUant.  653 
1893.]  Opinion  of  the  Court. 

The  defendant  was  not  entitled  to  an  affirmance  of  its  eighth 
point,  or  to  an  unqualified  affirmance  of  its  ninth  point.  The 
case  is  not  one  in  whith  the  general  rule  as  to  contributory 
negligence  can  be  invoked  to  defeat  a  recovery. 

The  case  depended  on  questions  of  fact  which  were  clearly 
for  the  jury,  and  we  are  not  satisfied  that,  in  submitting  it  to 
them,  the  learned  judge  committed  any  error,  either  of  law  or 
fact,  of  which  the  defendant  has  just  reason  to  complain. 

Judgment  affirmed. 
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ACCORD  AND  SATISFACTION.    When  an  agreement  is  not  an  accord. 
See  Contract,  3.    Flegal  v.  Hoover^  276. 

ACCOUNTS.    When  equity  will  not  assume  jurisdiction  over.    See  Equi- 
ty, 1.    Paton  V.  Clarky  49. 

ACTION.    When  married  woman  may  bring  action  in  her  own  name  for 
service.    See  Marhied  Women,  4.    Lewises  Estate^  337. 

Against  proprietor  of  newspaper  to  recover  commissions  paid  to  pub- 
lic officer  for  advertising.   See  Officebs,  3.    Com.  v.  Press  Cot,  Ltd.y  516. 

ADVERSE  POSSESSION.    Title  claimed  by.    See  Ejectment,  3.    Bid- 
well  V.  Evans,  80. 

ADVERTISEMENTS.    Fraud  in  placing  public.    See  Officers,  1.     Com, 
V.  Press  Co,,  Ltd.,  516. 

AFFIDAVIT  OF  DEFENCE.  See  Municipal  Claim,  4;  Practice  C.P.,  1. 
To  scire  facias  sur  municipal  claim.    See  Municipal  Claim,  8.    Har- 
risburg  v.  Baptist,  526. 

Where  all  the  facts  appear  in  the  writings  set  forth  in  the  plaintifiTs 
statement,  and  none  of  the  papers  which  are  merely  referred  to  but  not 
set  out  are  essential  to  the  cause  of  action,  and  the  affidavit  denies  no 
part  of  the  statement  except  the  inferences  from  the  face  df  the  papers, 
the  case  is  one  for  the  court  to  decide  upon  the  statement  and  affidavit. 
People's  Street  By,  v.  Spencer,  85. 

AGENT.    See  Principal  and  Agent. 

AGREEMENT.    With  landowner  as  to  damages  for  widening  street.    See 
Streets.    Beaver  v.  Harrisburg,  547. 

AMENDMENT.    Of  forms  of  action.  See  Officers,  3.  Com,  v.  Press  Co,, 
Ltd,,  516. 

APPEALS.    From  order  of  removal.    See  Poor  Law,  1.     Walker  Over- 
seers V.  Poor  Directors,  426. 

No  appeal  lies  to  the  Supreme  Court  from  the  judgment  of  the  court 
of  common  pleas  on  a  certiorari  to  a  justice  of  the  peace.  Jacobs  y,  El- 
lis, 253. 

ASSESSOR.    Change  of  salary  of  city  assessor.    See  Munich* alities,  1. 
Devers  v.  York  City,  359. 

ASSIGNMENT. 
Equitable  Assignment. 

1.  It  is  not  entirely  clear  whether  an  assignment  to  a  creditor  by  a 
debtor  of  a  claim  for  money  due  to  the  latter  by  a  third  person  for  wages, 
is  within  the  act  of  May  10,  1881,  P.  L.  17,  but  whether  it  is  or  not,  the 
objection  that  the  assignment  was  not  in  writing  can  only  be  raised  by 
the  acceptor  for  whose  benefit  the  statute  was  passed.  Whether  such  a 
verbal  assignment  is  revocable  or  not,  depends  largely  upon  the  circum« 
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stances,  and  in  any  event  the  fact  of  revocation  is  for  the  jury.     UUrich 
V.  Hower,  414. 

2.  Decedent  had  an  open  account  with  a  firm  of  which  claimant  was  a 
member.  She  was  a  creditor  on  this  account  for  $661.50,  and  a  debtor 
for  $173.61.  Claimant  was  at  the  time  an  indorser  on  her  note  for  $450, 
and  she  desired  him  to  assume  the  farther  liability  of  indorsing  another 
note  for  $2,000.  This  he  agreed  to  do  in  consideration  of  her  agreeing 
that  $450  of  her  credit  should  be  offset  by  the  note  for  that  amount, 
which  he  undertook  that  the  firm  should  pay.  This  arrangement  was 
carried  out.  Claimant  indorsed  the  second  note,  and  the  firm  paid  the 
fii*st  note.  Held,  that  this  was  an  equitable  assignment  of  $450  of  her 
claim  on  the  firm  to  claimant,  and  that  it  made  no  difference  that  the 
first  note  was  paid  after  her  death.     Spotts*  Est,  281. 

ASSIGNMENT  OF  ERROR.    See  Practice,  S.  C,  1. 

ASSUMPSIT.    Against  bailee  under  a  locatio  operis.    See  Bailment,  1. 
Zell  V.  DuTikle,  353. 
Proper  remedy  where  accounts  are  all  on  one  side  and  no  discovery  is 

sought    See  Equity,  1.    Paton  v.  Clark,  49. 

ATTACHMENT  EXECUTION.    Discontinuance  of.    See  Execution,  3, 
4.    Hower  v.  UlHch,4lO;  Ulrich  v.  Hovoer,  414. 

BAILMENT. 
Locatio  Operis. 

1.  The  obligations  imposed  by  a  locatio  operis  and  capable  of  enforce- 
ment by  an  action  on  tlie  contract  are  as  follows:  (a)  To  do  the  work 
which  is  tlie  subject  of  the  undertaking;  (6)  to  do  it  within  the  time 
agi'eed  on,  or  within  what  may  be,  in  view  of  all  the  circumstances,  a 
proper  tinfc;  (c)  to  do  it  in  a  proper  manner;  (d)  to  surrender  the  prop- 
erty on  which  the  labor  has  been  expended  on  payment  for  the  work 
done.    Zell  v.  Dunkle,  353. 

2.  The  bailee  in  a  locatio  operis  also  subjects  himself  to  an  undertaking;, 
implied  from  the  nature  of  the  express  contract  for  repairs,  to  do  what 
in  good  faith  and  common  fairness  ought  to  be  done  for  the  protection 
of  his  customer's  goods.    Ih, 

3.  If  the  goods  in  the  hands  of  the  bailee  under  a  locatio  operis  are 
lost  by  the  fraud,  or  by  the  willful  or  wanton  conduct  of  the  bailee,  the 
bailor  has  a  right  either  to  an  action  of  assumpsit  on  the  contract,  or  to 
an  action  ex  delicto  for  the  tort.  lb. 

Measure  of  €are« 

4.  If  a  bailee  under  a  locatio  operis  stores  and  cares  for  his  customer's 
goods  in  the  same  manner  that  he  has  stored  and  cared  for  his  own,  and 
a  common  disaster  destroys  both,  the  bailee  will  not  be  liable  for  the 
loss,  in  the  absence  of  clear  proof  of  the  omission  of  precautions  com- 
monly taken  by  other  persons  in  the  same  or  similar  trade.    lb, 

5.  Defendant,  who  was  engaged  in  the  business  of  repairing  boilers, 
received  plaintiff's  boiler  for  repairs,  and  stored  it  in  a  building  used 
for  the  storage  of  engines  and  boilers  belonging  to  defendant,  and  cared 
for  in  the  same  manner  that  his  own  property  of  the  same  kind  was 
cared  for.  No  watchman  was  employed  in  the  storage  building,  bat 
there  was  no  proof  that  it  was  customary  to  employ  a  watchman  in  such 
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a  bailding  by  other  persons  engaged  in  the  same  business.    The  storage 
building  was  burned  down  by  an  incendiary  fire,  and  plaintiffs  boiler 
was  injured.    Held,  that  defendant  was  not  liable  for  the  loss.    lb. 

BOARD  OF  PUBLIC  ACCOUNTS.    See  Taxation,  18.    Lackawanna  Co. 
V.  Com.,  477. 

BOND.    Of  road  master  in  Warren  county.    See  Road  Law,  1.    Mead 
Twp.  V.  Couse,  311. 

BOROUGH.    Defects  in  sidewalk.    See  Neguoenge,  6,  7.    Lohr  y.  Phil- 
ipsburg,  246. 

Consent  of,  to  construction  of  electric  railway.    See  Stbeet  Rail- 
ways.   Athens  etc.  Street  By.  v.  Sayre  Bor.y  28. 
Flooding  Land. 

1.  In  an  action  of  trespass  against  a  borough  to  recover  damages  for 
injuries  to  land  caused  by  flooding,  where  there  is  evidence,  though 
contradicted,  that  the  borough,  in  opening  a  street,  increased  bhe  natural 
flowage  and  flooded  the  land,  the  case  should  be  submitted  to  the  juiy. 
Frederick  v.  Lansdale  Bor,,  613. 

2.  In  an  action  against  a  borough  for  backing  water  into  an  alley  and 
flooding  a  cellar,  it  is  proper  to  permit  defendant  to  show  that  the  acre- 
age drained  was  lessened  by  the  grading  of  the  streets  of  the  borough, 
and  that  the  flow  of  water  over  the  alley  was  less  than  the  original  natu- 
ral flow.    lb. 

3.  In  such  action  it  is  proper  to  permit  plaintiff  to  show  that  the  own- 
er of  neighbodng  property  had  constructed  an  artificial  ditch  for  Uie 
overflow  of  water  from  clay  pits,  and  that  this  ditch  drained  upon  a 
street  which  carried  the  water  to  the  alley.    lb. 

BRIDGES. 
Injury  to  Mill. 

1.  County  commissioners  cannot  be  controlled  by  a  private  citizen  in 
the  exercise  of  their  discretion  in  building  a  county  bridge,  either  as  to 
the  size  of  the  bridge,  its  plan,  or  the  location  of  its  piers  and  abut- 
ments.    Biddle  v.  Delaware  Co.^  643. 

2.  In  an  action  by  a  mill  owner  against  a  county  to  recover  damages 
for  an  injury  to  his  water  power  caused  by  the  construction  of  a  county 
bridge,  it  is  not  improper  to  ask  a  witness  whether  the  biidge  was  lo- 
cated in  the  best  practical  way  to  pass  the  waters  in  time  of  flood,  where 
the  general  scope  of  the  testimony  of  the  witness  was  that  in  time  of 
freshets  the  abutment  of  the  bridge  seriously  obstructed  tlie  ventage  of 
the  water,  and  thus  interfered  with  plaintifiTs  water  rights.    lb. 

3.  In  such  a  case  it  is  not  impro]>er  for  the  court  to  charge  that  if, 
under  the  circumstances,  a  larger  span  would  have  obviated  the  damming 
up  and  flooding,  plaintiffs  were  entitled  to  recover  for  the  injuries  sus- 
tained,   lb. 

4.  Plaintiffs  were  not  estopped  by  the  fact  that  before  the  erection  of 
the  bridge  they  were  informed  by  the  commissioners  of  its  character  and 
manner  of  erection,  and  permitted  the  commissioners  to  commence  and 
complete  the  bridge  without  objection.    16. 

5.  Where  the  milldam  and  other  structures  injured  by  the  construction 
of  the  bridge  were  all  erected  prior  to  the  construction  of  the  bridge, 
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the  general  rule  as  to  contributory  negligence  cannot  be  inyoked  by 
the  county  to  defeat  a  recovery.    lb. 
Inter  Connty  Bridges. 

6.  The  main  purpose  of  the  act  of  June  16,  1891,  P.  L.  305,  amending 
the  act  of  June  8,  1881,  P.  L.  67,  relating  to  the  construction  of  bridges, 
was  to  take  away  the  absolute  discretion  lodged  by  the  earlier  act  in  the 
county  commissioners  to  rebuild  bridges  or  not,  according  to  their  judg- 
ment of  the  necessity  for  the  accommodation  of  the  public.  Keiser  v. 
Union  County  Commissioners,  315. 

7.  The  only  difference  between  the  two  acts  was  that,  under  the  act 
of  1881,  an  absolute  discretion  as  to  rebuilding  was  lodged  in  the  com- 
missioners, while  under  the  act  of  1891  the  commissioners  might  be  com- 
pelled to  rebuild  by  mandamus  upon  the  petition  of  ten  citizens  and 
taxpayers.    lb. 

8.  The  act  of  June  16,  1891,  P.  L.  305,  provided  as  follows:  "The 
county  commissioners  of  the  several  counties  ....  are  authorized  to 
rebuild  ....  any  bridge  over  any  stream  or  river  running  into  or 
through  any  coimty  ....  or  where  such  bridge  crosses  a  stream  form- 
ing the  boundary  line  between  two  counties,  then  the  commissioners  of 
the  county  in  which  said  bridge  is  located  ....  or  the  commissioners 
of  tlie  respective  counties  where  the  stream  or  river  runs  between  coun- 
ties, are  liereby  authorized,**  to  rebuild,  etc.  Held,  that  the  legislature 
intended  to  provide  for  only  two  classes  of  bridges — those  wholly  in  one 
county,  and  those  partly  in  one  county  and  partly  in  another;  as  to 
the  first  class  it  is  the  duty  of  the  county  commissioners  of  the  county 
to  repair  the  bridge;  as  to  the  second  class  the  commissioners  of  the 
respective  counties  are  required  to  do  so  jointly.    lb. 

9.  There  is  no  real  difiference  between  the  two  phrases,  "  forming  the 
boundary  line  between  two  counties,"  and  "running  between  counties.*' 
A  stream  is  equally  the  boundary  whether  the  line  is  at  its  middle  or  at 
its  edge,  and  a  stream  is  equally  between  two  counties  whether  it  is  all 
in  one  or  half  in  each.    lb. 

10.  The  act  creating  Union  county  from  a  portion  of  Northumberland 
county  provided  that:  "All  that  part  of  Northumberland  county  lying 
on  the  west  side  of  the  river  Susquehanna,  and  the  west  branch  of  the 
same,  is  hereby  erected  int-o  a  separate  county  henceforth  to  be  known 
by  tlie  name  of  Union."  Held,  that  the  commissioners  of  Northumber- 
land county  and  Union  county  were  required  jointly  to  rebuild  a  bridge 
connecting  the  two  counties.    16. 

BRIDGE  COMPANIES.  TaxaUon  of.  See  Taxatiow,  4, 5.  Com.  v.  Key- 
stone BHdge  Co.,  500;  Com.  v.  Pittsburgh  Bridge  Co..  507. 

BY-LAWS.  Failure  to  attach  by-laws  to  policy  of  insurance.  See  Insur- 
ance, 8.    Haver  stick  v.  Penn  Twp.  Ins.  Assn.,  333. 

CARRIER.    See  Common  Carbieb. 

CAPITAL  STOCK.    Tax  on.    See  Taxation,  6,  9.    Com.  v.  Fall  Brook 

Coal  Co.y  488. 
CERTIORARI. 

No  appeal  lies  to  the  Supreme  Court  from  the  judgment  of  the  court 
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of  common  pleas  on  a  certiorari  to  a  justice  of  the  peace.    Jacobs  v. 
EUis,  253. 

CHALLENGE.    For  cause.    See  Cbhonal  Law,  1.     Com.  v.  Crossmire, 
304. 

CHARGE  OF  COURT.    On  trial  of  indictment  for  murder.    See  Cbihinax 
Law,  7.     Com.  v.  Crossmire,  804. 

Supreme  Court  will  not  reverse  for  immaterial  error  in.  See  Evi- 
dence, 3.    Hall  V.  Vanderpool,  162. 

Immaterial  error  not  grounds  for  reversal.  See  Neouoence,  1.  Mc- 
Closkey  v.  BcUb  Gap  R.  i?.,  254. 

CHILDREN.    When  parent  is  liable  for  torts  of.    See  Trover  and  Con- 
version.   Hower  v.  Ulrich,  410. 

CHURCH  LAW. 

1.  Under  the  constitution  of  the  "  Church  of  the  United  Brethren  in 
Chiist,"  adopted  in  1841,  providing  that  "  no  rule  or  onlinance  shall  at 
any  time  be  passed  to  change  or  do  away  with  the  confession  of  faith  as 
it  now  stands,  nor  to  destroy  the  itinerant  plan,**  the  confession  of  faith 
is  not  absolutely  unchangeable  in  its  manner  of  expressing  the  doctrines 
of  the  church,  but  it  can  be  changed  in  the  Interest  of  clearness  of  ex- 
pression or  fullness  of  statement  of  the  accepted  doctrines  of  the  church. 
ScfUichter  v.  Keiter^  119. 

2.  The  constitution  of  the  United  Brethren  in  Christ  provided  that: 
'*  There  shall  be  no  alteration  of  the  foregoing  constitution  unless  by 
the  request  of  two  thirds  of  the  whole  society.*'  The  general  confer- 
ence of  the  church  formulated  certain  changes  in  the  constitution,  and 
submitted  them  to  the  members  of  the  church  generally,  who  numbered 
about  200,000  persons.  Of  this  number  51,070  signified  their  desire  for 
the  proposed  changes  by  an  affirmative  vote.  Those  voting  against  the 
changes  were  3310.  Those  who  preferred  another  mode  of  proceeding 
than  that  which  had  been  taken,  and  petitioned  a  general  conference 
accordingly,  were  16,187.  The  total  number  of  those  who  expressed 
themselves  upon  the  subject  was  70,567.  The  general  conference,  assum- 
ing that  the  consent  of  the  church  had  been  obtained,  adopted  a  new 
constitution  by  a  large  majority,  and  promulgated  it  as  the  law  of  the 
church.  A  small  minority  withdrew  and  organized  another  conference. 
Defendants,  who  were  adherents  to  the  minority,  took  possession  of  a 
certain  church  and  refused  to  surrender  it  to  the  majority  of  the  con- 
gregation who  adhered  to  the  general  conference  which  had  adopted  the 
new  constitution.  Held,  (1)  that  a  majority  of  the  whole  number  of 
persons  voting  was  sufficient  to  adopt  the  new  constitution,  and  that  it 
must  be  assumed  that  those  who  did  not  vote  were  either  favorable  or 
indifferent  to  the  proposed  changes;  (2)  that  the  '*  request'*  of  two  thirds 
of  the  whole  society  had  been  sufficiently  manifested  in  favor  of  the 
proposed  change;  (3)  that  the  persons  who  withdrew  from  the  confer- 
ence were  an  ecclesiastically  distinct  body,  and  had  no  title  to  the  prop- 
erty owned  by  the  church  prior  to  their  withdrawal  from  it.    lb. 

CLASSIFICATION.    Of  cities.    See  Constitutional  Law,  6.    Perkins 
V.  Philadelphia,  564. 

COAL.    Discrimination  in  rates  in  transportation  of.    See  Common  Car- 
rier, 4.    Hoover  v.  Pennsylvania  R.  R.,  220. 
Larceny  ot    See  Criminal  Law,  9-12.     Com.  v.  Steimling,  400. 
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COMITY.    Between  co-ordinate  branches  of  the  government    See  Con- 
stitutional Law,  10.    Perkirut  v.  Philadelphia^  554. 

COMMERCE.    See  Constttutioitai.  Law,  14-19.     Com,  v.  Schollenberger, 
201. 

COMMISSIONERS.    Powers  of  county  commissioners  as  to  bridges.    See 
Bbidqes,  6-10.    Keiser  v.  Union  County  Commissioners^  316. 

COMMISSION.    Delegation  of  municipal  functions  to  a.    See  Constitu- 
tioital  Law,  2-13.    Perkins  v.  Philadelphia^  554. 

COMMISSIONS.    Of  executor.    See  Dbcsdemts'  Estates,  4,  6.    Hoffer's 
Est,  473. 

COMMON  CARRIER. 
Discrimination. 

1.  Railroad  companies  have  no  right  to  make  any  undue  discrimina- 
tion or  preference  in  their  charges;  and  a  charge  made  to  one  shipper 
higher  than  to  another,  for  the  same  service,  under  like  circumstances, 
constitutes  undue  preference  and  discrimination,  and  consequently  ren- 
ders the  charge  unreasonable.  The  equality,  however,  which  is  thus 
prescribed,  is  not  a  strict  and  literal  equality  under  all  circumstances, 
however  varying  and  different.  It  is  rather  an  equality  in  the  sense  of 
freedom  from  unreasonable  discrimination.  Hoover  v.  Pennsylvania  R. 
J8.,  220. 

2.  The  act  of  June  4,  1883,  P.  L.  72,  prohibits  only  such  discrimina- 
tion as  is  imdue  or  unreasonable,  and  the  prohibited  discrimination  is 
further  limited  by  the  consideration  that  it  must  be  "  for  a  like  service, 
from  the  same  place,  upon  like  condition  and  under  similar  circum- 
stances."    lb. 

3.  A  railroad  company  may  charge  a  lower  rate  of  freight  for  coal 
transported  to  a  manufacturing  establishment  from  which  it  obtains 
manufactured  products  for  transportation,  than  to  a  coal  dealer  whose 
business  with  the  railroad  company  is  limited  merely  to  the  coal  trans- 
ported. In  such  a  case  there  is  no  equality  of  conditions  which  will  jus- 
tify the  coal  dealer  in  demanding  the  rate  which  is  given  to  the  manu- 
facturing company.    lb. 

4.  The  fact  that  a  manufacturing  company,  which  is  given  a  reduced 
rate  on  its  coal,  sells  some  of  its  coal  to  its  employees,  will  not  render 
the  railroad  company  transporting  the  coal  liable  for  unlawful  discrimi- 
nation, if  the  railroad  company  has  no  knowledge  of  such  sales.     lb. 

5.  A  manufacturing  company,  however,  has  no  right  to  engage  in  the 
business  of  selling  coal,  even  to  its  own  employees,  and'  if  it  does-  so, 
and  the  transporting  company  is  notified  of  such  selling,  it  must  there- 
upon cease  to  carry  coal  to  the  manufacturing  company  at  any  less  rate 
than  it  charges  to  coal  dealers,  or  incur  the  penalties  of  unjust  discrimi- 
nation,    lb. 

6.  In  an  action  to  recover  damages  for  an  alleged  unlawful  discrimi- 
nation, the  question  whether  the  words  of  the  act  of  June  4,  1883,  P.  L. 
72,  extend  to  and  embrace  the  established  facts  of  the  case,  is  a  question 
of  law  for  the  court,  and  beyond  the  functions  of  the  jury.    lb. 

7.  Where  a  rebate  does  not  in  itself  constitute  an  unlawful  discrimi- 
nation, the  fact  that  it  was  kept  secret  between  the  parties  will  not  ren- 
der it  unlawful.     lb. 

8.  Under  the  act  of  June  4,  1883,  P.  L.  72,  the  party  injured  by  unlaw- 
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fal  discrimination  cannot  recover  three  tiraes  the  amount  of  the  differ- 
ence between  the  charges,  unless  the  amount  of  the  difference  is  actually 
equal  to  the  ^'amount  of  injury  suffered.''  In  such  a  case  the  defend- 
ants have  a  right  to  require  very  clear  and  definite  proof  as  to  what  the 
actual  damage  was.    lb. 

9.  Where  it  appears  that  differences  of  freight  rates  on  coal  to  manu- 
facturers and  to  mere  dealers  have  been  for  many  years  in  universal 
practice,  and  no  case  except  the  one  before  the  court  for  decision  has 
reached  the  courts  of  last  resort  in  England  or  in  the  United  States, 
qaestionlng  tlie  entire  legality  and  propriety  of  such  differences,  the 
court  will  consider  this  circumstance  as  ample  proof  that  the  practice 
has  been  assented  to  both  by  the  professional  and  lay  mind.    lb. 

10.  The  act  of  June  4,  1883,  is  not  in  conflict  with  art.  3,  §  7,  of  the 
constitution,  which  forbids  any  special  law  regulating  labor,  trade,  min- 
ing or  manufacturing.    lb, 

CONSEQUENTIAL  DAMAGES.     For  widening  street    See  Stbkets. 
Beaver  v.  flarrisburg,  647. 

Injury  to  wharf  by  sewer  outlet.    See  Whabves.    Butchers  Ice  Co. 
V.  Phila.,  64. 
CONSIDERATION.     Surrender  of  mutual  rights  under  contract.     See 
Contract,  3-6.    Flegal  v.  Hoover,  276. 

For  new  agreement  as  to  lease.    See  Landlobd  aitd  Tenant,  3-6. 
Walker  v.  Githens,  178. 
Return  of  goods,  on  a  rescission.    See  Sale,  9.    Sloane  v.  Skiffer,  69. 
CONSTITUTIONAL  LAW.    Consequential  damages  under  art  16,  §  8  of 
constitution.    See  Wharves.    Butchers  Ice  Co.  v.  PWto.,  64. 
Biscrimination  in  Bates. 

1.  The  act  of  June  4, 1883,  relating^x)  rates  by  common  carriers,  is  not 
in  conflict  with  art  3,  §  7  of  the  constitution,  which  forbids  any  special 
law  regulating  labor,  trade,  mining  or  manufacturing.  Hoover  v.  Penn- 
sylvania R.  R.,  220. 

Delegatioii  of  Municipal  Function. 

2.  TJie  act  of  May  24, 1893,  entitied  "  An  act  to  abolish  commissioners 
of  public  buildings  and  to  place  all  public  buildings  heretofore  under 
the  control  of  such  commissioners  under  the  control  of  the  department 
of  public  works  in  cities  of  the  first  class,"  violates  article  3,  §  20,  of  the 
constitution  which  provides  that ''  the  general  assembly  shall  not  dele- 
gate to  any  special  commission  ....  any  power  to  make,  supervise  or 
interfere  with  any  municipal  improvement,  money,  property  or  effects, 
or  perform  any  municipal  function  whatever."  Perkins  v.  Philadel- 
phia, 654. 

3.  The  special  commission  which,  by  the  act  of  August  5, 1870,  was 
delegated  to  certain  commissioners  by  name,  was,  by  the  act  of  May  24, 
1893,  withdrawn  from  them  and  delegated  to  the  head  of  the  department 
of  public  works,  another  commissioner.    lb. 

4.  The  act  of  May  24,  1893,  while  abolishing  or  removing  the  commis- 
sioners does  not  abolish  the  commission.    lb. 

Title  of  Act. 

6.  The  act  of  May  24,  1893,  entitled  '*  An  act  to  abolish  commissioners 
of  public  buildings  and  to  place  all  public  buildings  heretofore  under 
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CONSTITUTIONAL  LAW— continued, 
the  control  of  suoh  commissioners  under  the  control  of  the  department 
of  public  works  in  cities  of  the  first  class/'  which,  in  {  2,  repeals  the  act 
of  Augusts,  1870,  and  the  proviso  to  section  1,  article  4,  of  the  act  of 
June  1, 1885,  and  saves  from  repeal  the  act  of  March  26,  1867,  creating 
the  Fairmount  Park  Commission,  violates  article  8,  $  8,  of  the  oonstita- 
tion,  which  provides  that  ^*  no  bill  shall  be  passed  containing  more  than 
one  subject,  which  shall  be  clearly  expressed  in  the  title.*'  lb. 
Classiflcation  of  Cities. 

6.  The  legislature  may  lawfully  classify  cities  for  corporate  purposes, 
and  an  act  to  promote  such  purposes  is  not  local  or  special  merely  be- 
cause, at  tlie  date  of  its  passage,  there  was  but  one  city  to  which  it  ap- 
plied; but  if  the  act  is  intended  to  apply  to  but  one  particular  city, 

.    county  or  township,  and  is  not  intended  to  and  could  never  apply  to  any 
other,  it  is  local  and  therefore  unconstitutional.    lb, 

7.  The  act  of  May  24,  1898,  abolishing  commissioners  of  public  build- 
ings and  placing  sdl  public  buildings  theretofore  under  the  control  of 
such  commissioners  under  the  control  of  the  department  of  public  works 
in  cities  of  the  first  class,  violates  article  3,  §  7,  of  the  constitution,  which 
forbids  the  general  assembly  to  pass  any  local  law  regulating  the  affairs 
of  cities.    16. 

8.  The  act  applies  solely  to  Philadelphia,  and  to  but  one  particular 
building  in  that  city,  and  regulates  the  affairs  of  that  city  by  placing  in 
the  control  of  the  head  of  the  department  of  public  works  a  particular 
building,  thereby  imposing  upon  him  a  duty  not  before  belonging  to  hia 
department.    lb. 

Repeal  of  Statutes. 

0.  The  act  of  1893  cannot  be  sustained  by  treating  part  of  the  act  aa 
surplusage,  and  construing  the  rtot  as  working  an  implied  repeal  of  the 
act  of  1870.    lb. 

10.  Where  an  act  is  clearly  unconstitutional,  no  considerations  of  comity 
for  the  legislature  as  a  co-ordinate  branch  of  the  government  will  re- 
lieve tlie  Supreme  Court  of  the  duty  of  declaring  the  act  void.    lb. 

11.  In  determining  the  constitutionality  of  an  act,  the  Supreme  Court 
cannot  consider  public  sentiment,  although  such  sentiment  may  be 
unanimous  in  favor  of  sustaining  an  unconstitutional  act.    lb. 

Local  Legislatioii. 

12.  The  Supreme  Court  cannot  declare  void  an  act  certified  by  both 
houses  and  approved  by  the  governor,  because  it  had  not  been  advertised 
in  the  locality  affected,  in  compliance  with  section  8,  article  8,  of  the 
constitution.  The  court  is  bound  to  presume  that  all  precedent  formal- 
ities had  been  complied  with.    lb. 

McCoLLUM,  MiTCHBLL  and  Thompson,  JJ.,  dissent 

13.  The  act  of  May  24,  1894,  is  entitled  **  An  act  to  abolish  commia- 
sioners  of  public  buildings  and  to  place  all  public  buildings  heretofore 
under  the  control  of  such  commissioners  under  the  control  of  the  Depart- 
ment of  Public  Works  in  cities  of  the  first  class."  After  the  act  was 
passed  the  commissioners  of  the  public  buildings  of  the  city  of  Philadel- 
phia filed  a  bill  in  equity  in  the  Supreme  Court  to  restrain  the  city  from 
taking  control  of  the  public  buildings.  The  bill  averred  that  the  act 
violated,  (1)  section  20,  article  3  of  the  constitution,  forbidding  the  del- 
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egation  of  any  municipal  function  to  any  Bpeoial  commission;  (2)  sec- 
tion 6,  article  3  of  the  constitution,  forbidding  the  revival  or  amendment 
of  an  act  by  reference  to  its  title  only;  and  (3)  section  8,  article  3  of  the 
constitution,  forbidding  any  local  or  special  bill  to  be  passed  without 
thirty  days'  notice  thereof  in  the  locality  affected.  Held,  that  the  pre- 
liminary injunction  should  be  granted.  Perkins  v.  Philadelphia,  639. 
Interstate  Commeroe. 

14.  A  nonresident  who  comes  into  this  state  to  embark  in  business,  is 
in  the  same  situation  as  that  of  a  resident,  and  the  business  done  at  his 
store  is  state,  and  not  interstate  commerce.     Com.  v.  Schollenherger,  201. 

15.  A  nonresident  manufacturer  of  oleomargarine  who  sells  his  prod- 
uct in  this  state  at  a  store,  managed  by  an  agent  with  an  internal  reve- 
nue license,  is  not  engaged  in  interstate  commeroe,  and  his  agent  is 
amenable  to  the  penalties  of  the  oleomargarine  act  of  May  21,  1885,  P. 
L.  22.    16. 

16.  An  **  original  package ''  is  such  form  and  size  of  package  as  is 
used  by  producers  or  shippera  for  the  purpose  of  securing  both  conven- 
ience in  handling,  and  security  in  transportation  of  merchandise  between 
dealers  in  the  ordinary  course  of  actual  commerce.    lb, 

17.  Where  a  mode  of  putting  up  a  package  is  not  adapted  to  meet  the 
requirements  of  actual  interstate  commerce,  but  the  requirements  of  an 
unlawful  intrastate  retail  trade,  the  dealer  will  not  be  protected  on  the 
ground  that  he  is  selling  an  original  package.    lb, 

18.  A  case  stated  aveiTed  in  substance  that  defendant  was  an  agent 
of  a  nonresident  manufacturer  of  oleomargarine,  and  that  he  sold  at  his 
store  in  this  state  a  package  of  oleomargarine  weighing  eighty  pounds, 
made  and  stamped  and  branded  in  Rhode  Island,  for  use  as  an  article  of 
food.  Held,  that  the  statement  did  not  amount  to  an  assertion  that  the 
sales  were  made  in  the  **  original  package"  of  commerce.    lb, 

19.  Leisey  v.  Hardin,  135  U.  S.  100,  held  that  goods  in  the  original 
packages  with  seals  unbroken,  and  no  sales  having  been  made  therefrom 
were  not  liable  to  seizure  under  the  police  laws  of  the  state  into  which 
they  had  been  brought  Beyond  this  it  does  not  go.  Com.  v.  Zelt,  138 
Pa.  015,  discussed  and  applied.    lb, 

CONTRACT.    See  Mechanic's  Lien;  Statute  op  Frauds. 

When  equity  will  not  resume  jurisdiction  over  accounts.  See  Equi- 
ty, 1.    Paton  V.  Clark,  49. 

For  services  of  married  women.  See  Mabbibd  Women  3-^.  Lewises 
Est,  337. 

Rescission  of.  See  Sale,  1-20.  Shane  v.  Shiffer,  59;  Schcfieldv,  Shiff- 
er,  65:  Boyd  v.  Shiffer,  100. 

Rescission  of  contract  for  fraud  in  sale.  See  Sale  21,  22.  Mdhaffey  v. 
Ferguson,  156. 

Parol  contract  for  sale  of  land.  See  Statute  of  Frauds,  Bineer  v. 
CoUins,  342. 

Of  service.    See  Wages  3, 4.     Timmes  v.  Metz,  384. 
Sale  of  Land. 

1.  Where  there  has  been  no  fraud  in  the  origin  of  a  contract  for  the 
sale  of  land,  the  measure  of  damages  for  a  breach  of  the  contract  is  the 
money  actually  paid  on  account  of  the  purchase,  and  the  expenses  iu< 
curred  on  the  faith  of  the  contract    Bineer  v.  ColUnSf  342. 
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2.  In  an  action  to  recover  damages  for  a  breach  of  a  contract  for  the 
sale  of  land,  where  it  appears  that  there  was  no  fraud  or  bad  faith  in 
the  orifi^inai  contract,  and  that  there  was  no  possession  taken,  no  pur- 
chase money  paid,  no  improTements  made,  and  nothing  changing  the 
position  of  the  vendee,  the  plaintiff  is  only  entitled  to  recover  nominal 
damages.    lb. 

Accord  and  Satisfaction. 

3.  Defendants,  who  were  owners  of  timber  lands,  made  a  contract 
with  certain  persons  for  cutting  the  timber.  The  contractors  subse- 
quently assigned  their  interests  in  the  contract  to  plaintiff,  who  proceed- 
ed with  the  work.  After  he  had  been  at  work  for  some  time,  defend- 
ants claimed  that  he  was  violating  the  contract  in  such  manner  as  to 
entitle  them  to  rescind,  and  they  took  possession  of  the  land  by  force. 
Plaintiff,  on  the  otlier  hand,  claimed  that  he  was  pursuing  his  contract 
rights,  and  he  in  turn  ousted  defendants  by  force  from  the  land.  The 
parties  then  came  together,  agreed  upon  a  settlement,  put  its  terms  in 
writing,  which  was  signed  by  both,  and  partly  carried  out.  Held,  that 
such  an  agreement  was  not  an  accord,  but  a  compromise,  and  was  a 
binding  contract    Flegal  v.  Hoover,  276. 

4.  In  the  above  case,  by  the  compi*omise  agreement  between  phdntiff 
and  defendant,  plaintiff  was  to  be  paid  for  all  timber  delivered  by  him 
under  the  terms  of  agreement  with  the  original  contractors.  Held,  that 
an  action  for  the  price  of  such  timber  could  be  brought  in  plaintiff* s  own 
name.     Ih, 

5.  The  parties  to  a  contract  may  at  any  time  rescind  it,  either  in  whole 
or  part,  by  mutual  consent,  and  the  surrender  of  their  mutual  rights  is 
sufficient  consideration.    lb. 

CONTRIBUTION.    See  Pbincipai,  and  Subbtt,  1.    Baily's  Est,  684. 
CONTRIBUTORY  NEGLIGENCE.    See  Nkglioence,  6,  13. 
CORPORATIONS.    Dissolution  of.    See  Rkoeivkbs,  2.     Com.  v.  Order  of 

Veaia,  531. 
Taxation  of.    See  Taxation. 

Stock  Transfer.  , 

1.  A  certificate  of  stock  accompanied  by  an  irrevocable  power  of  at- 
torney, either  Ailed  up  or  in  blank,  is,  in  the  hands  of  a  third  party,  pre- 
sumptive evidence  of  ownership  in  the  holder.  And  where  the  party  in 
whose  hands  the  certificate  is  found  is  a  holder  for  value  without  notice 
of  any  intervening  equity,  his  title  cannot  be  impeached.  Bonder  v.  Co- 
lumbia Nat.  Bank,  374. 

2.  Prior  to  the  Married  Persons  Property  Act  of  1887,  a  married  wom- 
an could  not  transfer  stock  without  the  consent  of  her  husband,  but  the 
consent  of  the  husband  may  be  shown  by  the  fact  that  he  filled  in  the 
blanks  in  the  transfer  and  power  of  attorney  in  his  own  handwriting, 
and  signed  the  same  as  a  witness  to  his  wife's  signature.    lb. 

3.  Where  a  transfer  of  stock  and  power  of  attorney  executed  by  a  mu-- 
ried  woman  shows  on  its  face  tliat  the  blanks  were  filled  in  by  the  hus- 
band in  his  own  handwriting,  and  that  he  signed  it  as  a  witness,  persons 
taking  the  stock  from  the  wife's  assignee  are  not  put  upon  inquiry  as  to 
the  husband's  consent.    lb. 

4.  In  such  a  case  the  fact  that  nearly  two  years  elapsed  between  the 
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transfer  by  the  wife,  and  the  re-transfer  by  her  assignee,  is  neither  a 
ground  of  suspicion,  nor  a  cause  for  Inquiry.    On  the  contrary  tlie  lapse 
of  time  was  in  favor  of  the  validity  of  the  title,  as  it  indicated  unques- 
tioned ownership  and  acquiescence  in  the  same.    16. 

COSTS.    Of  audit  on  exceptions  to  executor's  account.    See  DECSDEirrs' 
EsTATics,  6.     Uoffer's  Est,  473. 
In  road  cases.    See  Road  Law,  3.     Connellsville  v.  Uogg^  326. 

COUNSEL.    Remarks  of  counsel  to  jury  are  not  reviewable  by  the  Su- 
preme Coui-t.    McCloskey  v.  Bells  Gap  R,  J8.,  254. 

COUNTY.    Division  of.  See  Taxation,  12.  Lackawanna  Co,  v.  Com,,  477. 

COUNTY  COMMISSIONERS.    Powers  of,  as  to  construction  of  bridges. 
See  Bridges,  1,  6-10.    Reiser  v.  Union  County  Commissioners^  315. 

Discretion  of,  as  to  construction  of  county  bridges.  See  Bridges,  1, 
6-10.    Riddle  v.  Delaware  Co,,  643;  Reiser  v.  Union  Co,,  315. 

COVENANT.    Against  liens.    See  Mechanic's  Lien,  2.    Iron  Works  v. 
O'BHen,  172. 

CRIMINAL  LAW. 
Morder. 

1.  If  from  the  examination  of  a  juror  on  his  voir  dire  it  appears  that 
he  has  the  ability  and  disposition  to  render  a  verdict  on  the  evidence 
alone,  the  law  adjudges  him  to  be  competent,  notwithstanding  the  fact 
that  he  states  that  it  would  require  evidence  to  change  the  impression 
or  opinion  formed  from  what  he  had  heard  or  read  about  the  affair  under 
investigation.    Com,  v.  Crosamire,  304. 

2.  In  reviewing  the  decision  of  the  lower  court  upon  a  challenge  of  a 
juror,  on  the  ground  that  he  had  formed  an  opinion  as  to  the  case,  noth- 
ing short  of  palpable  error  in  the  decision  will  justify  the  Supreme 
Court  in  reversing  it.    lb. 

3.  On  the  trial  of  an  indictment  for  murder,  after  a  physician  has  de- 
scribed the  injuries  found  on  the  body  of  the  deceased,  it  is  not  improper 
to'permit  him  to  state  what  in  his  opinion  caused  the  death,  and  how 
the  injuries  upon  the  person  were  inflicted.    lb. 

4.  Evidence  that  the  prisoner  showed  certain  witnesses  a  peculiar  grip 
by  which  he  claimed  he  could  easily  **  shut  anybody's  wind  off  "  is  ad- 
missible, where  it  appears  that  the  grip  tlius  shown  was  the  same  as 
the  grip  described  by  the  physician  in  explaining  how  the  deceased  was 
strangled.    lb. 

5.  Upon  a  trial  of  indictment  for  murder  it  is  competent  for  the  com- 
monwealtJi  to  show  that  the  prisoner  had  made  threats  against  the  de- 
ceased, who  was  his  mother;  that  he  had  frequently  quaiTeled  with  her; 
that  on  one  occasion  he  had  made  an  assault  upon  her  which  left  its 
marks  upon  her  person;  and  tliat  a  short  time  before  her  death  he  had 
sought  but  failed  to  obtain  an  insiurance  on  her  life  without  her  knowl- 
edge,   lb. 

6.  The  offer  of  evidence  before  a  jury,  which  the  evidence  fails  to  sus- 
tain, and  its  subsequent  withdrawal,  are  matters  which  rest  largely  in 
the  discretion  of  the  trial  court,  and  the  exercise  of  this  discretion  will 
not  be  reviewed  by  the  Supreme  Court  except  in  a  case  of  abuse.    Tb. 

7.  On  the  trial  of  an  indictment  for  murder  where  there  is  no  evidence 
to  reduce  the  homicide  to  manslaughter,  it  is  not  improper  for  the  court 
to  omit  instructions  defining  manslaughter.    lb. 
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CRIMINAL  JjAW— continued, 
Larcenj. 

8.  On  the  trial  of  one  of  the  several  defendants  indicted  for  the  lar- 
ceny of  money  from  a  bank,  it  is  proi)er  to  admit  in  evidence  the  photo- 
gi*aph  of  one  of  the  other  defendants,  when  properly  identified  by  a 
witness  who  had  seen  the  original,  to  prove  the  fact  in  connection  with 
other  testimony  that  defendant  stole  the  money  while  the  original  of  the 
photograph  occupied  the  attention  of  the  bank  officer.  Com,  v.  Conr 
nors,  147. 

9.  The  Supreme  Court  will  not  reverse  a  judgment  on  a  verdict  of  ac- 
quittal in  a  trial  for  felony,  although  the  acquittal  was  the  result  of 
error  committed  by  the  judge  in  stating  the  law  to  the  jury,  where  the 
commonwealth  does  not  ask  for  a  new  triaL     Com,  v.  Steimling,  400. 

10.  Not  decided  whether  a  new  tiial  can  be  ordered  where  a  defend- 
ant has  been  acquitted  upon  an  indictment  charging  a  felony.    lb. 

11.  Things  pertaining  to  realty  can  only  be  the  subject  of  larceny,  when 
the  act  by  which  they  are  severed  does  not  constitute  **  one  and  the  same 
continuous  act,"  as  the  act  of  asportation.    lb, 

12.  On  an  indictment  for  larceny  it  appeared  that  the  prosecutor  was 
the  owner  of  a  farm  which  was  crossed  by  a  creek.  Along  the  shores 
and  in  the  bed  of  the  creek,  particles  of  coal  and  culm  had  been  depos- 
ited, being  carried  down  by  the  current  and  floods  from  mines  further 
up  the  stream.  Defendant,  descending  the  stream  in  a  flat  boat,  entered 
upon  the  lands  of  the  prosecutor,  and  began  to  gather  coal  from  the 
surface.  He  was  provided  with  a  scoop  or  shovel  made  of  strong  wire 
or  iron  rods  with  which  he  gathered  up  the  coal.  The  sand  and  gravel 
passed  througli  the  meshes  of  the  scoop,  leaving  the  pieces  of  coal  within 
it.  When  the  gravel  was  all  sifted  out,  the  clean  coal  was  emptied  upon 
the  flat  boat.  This  process  was  continued  until  a  boat  load  was  ob- 
tained. The  boat  was  then  towed  or  pushed  to  some  bins  belonging  to 
defendant,  and  afterwards  delivered  to  purchasers,  or  taken  for  con- 
sumption from  the  bins.  Held^  that  defendant  was  not  merely  a  tres- 
passer, but  was  guilty  of  carrying  away  and  an  actual  conversion,  and 
that  the  question  of  the  existence  of  an  animus  furandi  was  for  the 
juiy.    lb. 

CUSTOM.    As  to  difference  in  rates  on  coal  to  manufacturers  and  dealers. 
See  Common  Cabbiebs,  9.    Hoover  v.  Pennsylvania  B.  J2.,  220. 

DAMAGES.    See  Stbebts. 

For  unlawful  discrimination  in  rates.  See  Common  Cabbikb,  1.  Hoo- 
ver V.  Pennsylvania  R,  /?.,  220. 

Measure  of,  in  breach  of  contract  for  sale  of  land.  See  Contbact,  1. 
Rineer  v.  Collins^  342. 

For  signing  release  of  liens  without  authority.  See  Mechanics^ 
Liens,  1.     Lane  v.  Corr,  250. 

For  flooding  land.  See  Neoliqence,  8-10.  Frederick  v.  Lansdale 
Boro,,  613. 

Instruction  as  to  damages  in  action  for  personal  injuries.  See  Negu- 
GENCB,  2.     McCloakey  v.  Bells  Oap  R,  J?.,  254. 

Interest  on.    See  Officebs,  4.     Com,  v.  Press  Co,^  Ltd,,  516. 

Kelease  of  land  damages.    See  Railboads,  3,  4.    Kemp  v.  R.  R,,  430. 
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DAMAGES— continued. 

In  action  for  slander.    See  Slandeb,  1-6. 

Injury  to  wharf  by  sewer  outlet    See  Whabvks.    Butcfiers'  Ice  Co. 
V.  Phila,,  54. 
DECEDENTS'  ESTATES.    Proceeding  by  mother  against  estate  of  daugh- 
ter to  rescind  a  gift.    See  Gift,  4.     Teakel  v.  McAteCy  600. 

Claim  for  services  by  married  woman.  See  Mabbibd  Women,  4. 
Lewis's  Est,  387. 

Evidence  to  establish  claim  of  husband  against  deceased  wife's  estate. 
See  Mabbied  Women,  1,  2.    SpoWs  Est,,  281. 

1.  Under  the  act  of  June  30, 1885,  P.  L.  251,  if  the  only  persons  entitled 
to  take  the  estate  of  an  intestate  are  first  cousins,  children  of  deceased 
uncles  and  aunts,  distribution  must  be  made  per  capita  and  not  i>er 
stirpes.     Cremer*s  Est,  40. 

2.  An  executor  who  is  the  payee  of  the  note  of  his  decedent  which  is 
overdue  at  the  time  of  decedent's  death,  must  show  clearly  that  he  held 
the  note  by  a  title  hostile  to  that  of  decedent.  This  he  may  do  by  show- 
ing that  the  note  was  in  the  custody  of  his  wife  immediately  after  de- 
cedent's death.    Hoffer's  Est,  473. 

8.  A  wife  may  testify  to  a  fact  existing  or  an  act  occurring  after  the 
decedent's  death,  where  her  husband  is  the  claimant,  although  the  evi- 
dence may  in  its  effect  tend  to  prove  that  the  same  fact  existed  prior  to 
decedent's  death.    16. 

4.  A  mere  mistake  in  claiming  a  credit  in  an  account,  where  there  is 
no  fraudulent  intent,  will  not  deprive  an  executor  of  his  commissions. 

5.  The  commissions  of  an  executor  cannot  be  calculated  in  part  upon 
his  own  debt  to  the  estate.    16. 

6.  Where  an  auditor  is  appointed  on  exceptions  to  an  executor's  ac- 
count, and  on  distribution,  and  the  exceptions  to  the  account  are  sus- 
tained, it  is  proper  to  place  part  of  the  costs  on  the  estate.    lb, 

DEED. 

1.  An  infant  who  executes  a  deed  during  his  minority,  may  upon  com- 
ing of  age  disaffirm  it,  but  he  must  exercise  this  right  within  a  reason- 
able time,  and  if,  with  full  knowledge  of  his  privilege,  he  omits  or  neglects 
to  assert  it,  his  omission  may  be  regarded  as  equivalent  to  an  act  of  af- 
firmance, and  as  amounting  in  fact  and  in  law  to  ratification.  Dolph  v. 
Hand,  91. 

2.  A  boy  executed  a  deed  when  he  was  about  seventeen  years  of  age. 
In  the  acknowledgment  clause  it  was  stated  that  he  agreed  '*to  ratify 
the  same  when  he  shall  become  of  full  age."  He  did  not  ratify  the  deed 
when  he  became  of  age,  but  fifteen  years  after  his  majority  brought 
ejectment  for  the  land.  It  appeared  that  during  this  period  he  retained 
the  purchase  money  with  the  fullest  knowledge  of  the  voidable  character 
of  the  deed,  of  his  own  right  to  disaffirm,  of  the  occupation  of  the  land 
by  lessees,  of  the  erection  of  improvements  thereon,  and  of  the  steady 
enhancement  in  value  of  the  land  by  reason  of  the  development  of  the 
region  in  which  it  was  situated.  It  also  appeared  that  during  the  whole 
period  the  land  was  in  full  view  from  his  house,  or  was  passed  by  him 
in  going  to  and  returning  from  his  work.  Held,  that  he  was  not  entitled 
to  disaffirm  his  deed,  or  recover  the  land,  after  such  a  lapse  of  time  and 
under  such  circumstances.    lb. 
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DELIVERY.    Of  securities.    See  Tbxjsts  and  Tbustees,  4,  5.    Girard 

Trust  Co.  V.  Mellor,  579. 
DISCONTINUANCE.    Discretion  of  court  as  to.    See  Pbacticb,  C.  P.  2. 

Hall  V.  Vanderpoolf  162. 
DISCRETION.    Of  county  commissioner  in  construction  of  bridges.    See 

Bridges,  1,  6-10.    Biddle  v.  Delaware  County,  643;  Reiser  v.   UnUm 

Co,,  315. 
Of  court  as  to  withdrawal  of  evidence.    See  Cbiionai*  Law,  6.    Com, 

V.  Crossmire,  304. 
Of  court  as  to  discontinuance.    See  Pbacticb,  C.  P.  2.    Hall  v.  Van- 

derpool,  152. 
DISCRIMINATION.    In  rates  by  railroad  company.     See  Common  Cabt 

BIER,  1.    BooToer  v.  Pennsylvania  B,  12.,  220. 
DISTILLER'S  LICENSE.    See  Liquob  Laws.    Johnson's  License,  822. 
DIVIDENDS.    Location  of.    See  Taxation,  10.    Com,  v.  Land  Co.,  455. 
DOMICILE. 

1.  A  person^  s  domicile  is  the  place  where  he  has  his  true,  fixed  and 
permanent  home  and  principal  establishment,  and  to  which,  whenever 
he  is  absent,  he  has  the  intention  of  returning.    Price  v.  Price,  617. 

2.  Domicile  is  acquired  by  actual  residence  coupled  with  the  intention 
to  reside  in  a  given  place  or  country,  and  cannot  be  acquired  in  any  other 
way.  K  the  intention  of  permanently  residing  in  a  particular  place  ex- 
ists, a  residence  in  pursuance  of  that  intention,  however  short,  will  es- 
tablish a  domicile.    lb, 

3.  Domicile  of  origin  must  be  presumed  to  continue  until  another  sole 
domicile  has  been  acquired  by  actual  residence,  coupled  with  the  inten- 
tion of  abandoning  the  domicile  of  origin.  This  change  must  be  animo 
et  facto,  and  the  burden  of  proof  is  on  the  party  who  asserts  the 
change.    16. 

4.  On  an  issue  to  determine  the  domicile  of  a  testator,  the  executor  of 
the  will  was  made  plaintiff,  and  testator's  only  child  defendant.  Plain- 
tiff in  his  declaration  averred  that  testator  at  his  decease  was  a  resident 
of  Pennsylvania.  This  was  traversed  by  the  plea.  It  appeared  from 
uncontradicted  evidence  that  testator's  domicile  of  origin  was  West 
Chester,  Pa. ;  that  his  domicile  of  choice  was  Brooklyn,  N.  T. ;  that, 
having  purchased  a  farm  near  West  Chester,  he  returned  from  Brooklyn 
to  West  Chester,  where  he  died.  Held,  that,  under  the  pleadings,  the 
burden  of  proof  was  on  plaintiff  to  establish  a  change  of  domicile.    lb, 

5.  In  the  above  case  it  was  not  error  to  charge  that  if  the  jury  conclude 
that  testator  abandoned  his  residence  in  Brooklyn  with  the  Intention  of 
residing  on  his  farm,  or  in  Philadelphia,  but  died  before  consum- 
mating that  intention,  Brooklyn  continued  to  be  his  legal  place  of  resi- 
dence,   lb. 

DOUBLE  TAXATION.    See  Taxation,  6-9.    Com,  v.  Fall  Brook  Coal 
Co.,  488. 

DOWER 

1.  An  agreement  between  a  mortgagor  and  a  mortgagee  to  effect  a 
transfer  of  title  in  the  mortgaged  premises  to  a  third  party  by  foreclos- 
ure proceedings,  in  order  to  revest  a  greater  portion  of  the  land  in  the 
mortgagor  free  from  an  easement  affecting  the  whole  tract,  is  not  in- 
valid as  an  attempt  to  defeat  tl\e  rights  of  the  mortgagor's  wife  who  had 


Digitized  by  VjOOQlC 


INDEX.  CC9 

DOWER— continued, 
refused  to  join  in  a  direct  conveyance,  if  it  appears  that  the  value  of  the 
dower  interest  in  the  portion  of  the  tract  revested  in  her  husband  will 
be  many  times  more  than  the  value  of  her  interest  in  the  whole  tract 
subject  to  the  easement.    Fellows  v.  Loomia,  7. 

2.  A  tract  of  land  covered  by  a  mortgage  was  subject  to  an  easement 
in  favor  of  a  railroad  company  which  gave  the  company  the  right  to 
deposit  culm  ui>on  the  whole  tract.  An  arrangement  was  made  between 
the  owner  and  the  company  for  a  division  of  the  tract,  and  a  convey- 
ance of  about  one  third  of  it  to  the  company  in  fee  simple  in  considera- 
tion of  the  release  of  the  remainder  from  the  easement.  The  portion  of 
the  land  thus  released  from  the  easement  was  to  be  divided  into  city 
lots,  and  would  be  many  times  more  valuable  than  the  whole  tract  sub- 
ject to  the  easement.  Notwithstanding  these  circumstances  the  owner^s 
wife  refused  to  join  in  the  conveyance.  An  arrangement  was  then  made 
between  the  mortgagor  and  the  mortgagee  by  which  the  mortgage  was 
to  be  used  to  bring  about  a  judicial  sale  of  the  land  either  to  the  mort- 
gagee or  to  some  person  agreed  upon,  who  would  convey  to  the  railroad 
company  the  portion  of  the  land  which  it  was  to  have,  and  reconvey  the 
remainder  of  the  land  to  the  mortgagor  subject  to  the  mortgage.  The 
sale  was  effected,  and  title  was  taken  in  the  name  of  the  defendant  who 
made  the  conveyance  to  the  railroad  company,  and  secured  the  release 
of  the  remainder  of  the  tract  from  the  easement,  but  refused  to  make 
conveyance  to  the  mortgagor.  In  an  action  of  ejectment  by  the  mort- 
gagor the  court  below  held  that  the  agreement  between  the  mortgagor 
and  the  mortgagee  was  invalid  as  a  fraud  upon  the  mortgagor's  wife, 
and  that  the  action  could  not  be  sustained.  Held^  to  be  error;  the  case 
should  have  been  submitted  to  the  jury  on  the  credibility  of  the  evidence 
whether  the  vendee  was  an  innocent  purchaser  without  notice  of  the 
trust.    16. 

ELECTRIC  RAILWAYS.    See  Stbeet  Railways. 

EMINENT  DOMAIN.    Widening  streets.    See  Stbebts.    Beaver  v.  Har- 

risburgj  547. 
EJECTMENT. 

1.  On  a  writ  of  habere  facias,  issued  on  a  judgment  in  ejectment,  the 
sheriff  cannot  put  out  of  possession  of  the  premises  persons  not  being 
nor  holding  under  the  defendant,  although  they  came  into  possession 
subsequently  to  the  issuing  of  the  writ  of  ejectment.  Kreppa  v.  Milch- 
til,  820. 

2.  Where  the  tenant  holds  under  the  defendant  the  sheriff  can  put  him 
out,  but  his  return  should  set  forth  the  fact  which  is  essential  to  sustain 
his  action.    lb, 

3.  In  an  action  of  ejectment  defendant  claimed  title  by  adverse  posses- 
sion for  over  twenty-one  years  by  Kemp,  his  predecessor.  Plaintiff  of- 
fered in  evidence  a  lease  to  Kemp  from  Stewart,  plaintiff's  predecessor 
in  title  and  patentee,  from  the  commonwealth.  Defendant^  introduced 
evidence  tending  to  show  that  when  the  lease  was  given  Kemp  was  in 
possession  of  the  land  and  executed  the  lease  not  for  the  purpose  of 
creating  the  relation  of  landlord  and  tenant  with  Stewart,  but  to  prevent 
Kemp's  creditors  from  taking  the  land  in  execution.    The  whole  case 
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E  J  ECTMENT— coniinwcd. 

was  submitted  to  the  jury,  and  a  verdict  was  rendered  for  defendant. 

Held,  that  a  judgment  on  the  verdict  should  be  affirmed.    Bidwell  v. 

Evan8,  80. 
ENTIRETIES.    Estate  by.    See  Husbaxd  and  Wife,  4-9.    Bramberry's 

Est,  628. 
EQUITABLE  ASSIGNMENT.    See  Assignment,  1,  2. 
EQUITY.    Bill  in  equity  to  determine  title  to  church  property.     Sec 

Church  Law.    Schlichter  v.  Keiter,  119. 
Attempt  to  defeat  wife's  right  of  dower.    See  Dowbb.    Fellows  v. 

Loomis,  74. 
Bill  for  cancellation  of  mortgage.    See  Principal  and  Agent,  2.    B. 

d  i.  Assn.  V.  Title  Co,,  181. 

1.  Equity  will  not  assume  jurisdiction  over  a  clium  which  in  effect  is 
merely  for  damages  for  breach  of  contract,  nor  over  a  cause  in  which 
the  accounts  are  all  on  one  side,  and  no  discovery  is  sought.  Paton  v. 
aark,  49. 

2.  Defendants  were  agents  of  a  syndicate,  which  loaned  to  a  railroad 
company  a  large  sum  of  money.  Plaintiff  contributed  one  eighth  of  the 
loan.  The  securities  for  the  loan  were  deposited  with  defendants,  and 
consisted  of  a  note  of  the  president  of  the  company,  and  certain  bonds 
of  the  railroad  company  as  collateral  to  it.  Shortly  after  the  loan  had 
matured,  all  the  members  of  the  syndicate  except  the  plaintiff,  at  a 
meeting  of  which  plaintiff  had  notice,  agreed  to  extend  the  time  for 
payment  of  the  loan.  Defendants  accordingly  did  not  proceed  to  collect 
the  notes,  and  the  fund  was  finally  lost  Held,  {!)  that  a  bill  in  equity 
would  not  lie  to  compel  defendants  to  pay  to  plaintiff  his  share  of  the 
loan,  or  damages  for  its  loss;  and  (2)  that  assumpsit  was  the  proper 
remedy.    lb, 

ESTATE  BY  ENTIRETIES.    See  Husband  and  Wife,  4-9.    Bramberry's 

Est,  628. 
ESTOPPEL.    When  mill  owner  is  not  estopped  from  claiming  damages 
for  injuries  caused  by  erection  of  county  bridge.    See  Bridge,  4.    Bid- 
die  V.  Delaware  County,  643. 

Of  infant  who  executes  a  deed.    See  Deed.    Dolph  v.  Hand,  91. 

Where  ward  is  estopped  by  release  given  to  guardian.  See  Guardian 
AND  Ward,  2,  3.    Alexander's  Est,  368. 

Of  defendant  in  scire  facias  sur  municipal  claim.    See  Munioipai. 
Claim,  5.    Harrisburg  v.  Baptist,  526. 
EVIDENCE.    Of  husband* s  consent  to  transfer  of  stock  by  wife.    See 
Corporations,  2.     Bonder  v.  Bank,  374. 

Of  custom  as  to  difference  in  rates  on  coal  to  manufacturers  and  dealers. 
See  Common  Carriers,  4.    Hoover  v.  Pennsylvania  R,  R.,  220. 

As  to  manner  of  killing  in  trial  for  murder.  See  Criminal  Law,  4. 
Com,  V.  Crossmire,  304. 

Opinion  of  expert  in  trial  for  murder.  See  Criminal  Law,  3.  Com. 
V.  Crossmire,  304. 

Photograph  as  evidence  in  criminal  proceedings.  See  Criminal  Law, 
8.     Com.  V.  Connors,  147. 

Of  wife  where  husband  is  claimant.  See  Decedents'  Estates,  3. 
Hoffer's  Est,,  473. 
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EVIDENCE— continued. 

When  burden  of  proof  is  on  executor  to  show  change  of  domicile. 
See  Domicile,  3,  4.    Price  v.  Price ,  617. 

Of  intention  to  change  domicile.  See  Domicile,  3, 4.  Price  v.  Price, 
617. 

As  to  whether  purchaser  at  sherifiPs  sale  is  innocent  purchaser  witlwut 
notice  of  a  trust.    See  Dower.    Fellows  v.  Loomia,  74. 

As  to  title  by  adverse  possession.  See  Ejectment,  3.  Bidwell  v. 
EvanSy  30. 

As  what  property  was  included  In  policy  of  fire  insurance.  See  In- 
stJBANCE,  1.     Carpenter  v.  Allemannia  Ins,  Co,,  37. 

As  to  conditions  of  policy  of  insurance.  See  Insurance,  8.  Haver- 
stick  V.  Penn  Twp,  Ins.  Ass*n,  333. 

Of  mistake  of  agent  in  filling  out  application  for  insurance.  See  In- 
surance, 6,  7.    Meyers  v.  Lebanon  MuL  Ins,  Co.,  420. 

Of  change  of  terms  of  tenancy.  See  Landlord  and  Tenant,  3-^. 
Walker  v.  Oithens,  178. 

Of  larceny.  See  Cribiinal  Law.  Com,  v.  Steimling,  400;  Malicious 
Prosecution,  Steimling  Y.*Botoer,  408. 

Assignment  of  error  to  ruling  on.    See  Practice,  S.  C.  1. 

As  to  rescission  of  contract.    See  Sale,  1-22. 

Of  parol  contract  for  sale  of  land.  See  Statute  op  Frauds.  Rineer 
V.  Collins,  342. 

As  to  injury  of  wharf  by  sewer  outlet.    See  Wharves.    Butchers' 
Ice  Co.  V.  Phila.,  64. 
Competency  of  Witness* 

1.  Where  a  husband  has  loaned  money  on  a  bond  with  a  surety,  and 
has  loaned  the  money  to  his  wife,  the  surety  is  a  competent  witness  as 
against  the  wife*s  estate,  after  her  death,  to  establish  the  husband^s 
right  to  the  fund.     Spotts*  Est,  281. 

2.  In  an  action  by  a  mother  against  the  estate  of  a  daughter  to  rescind 
a  gift  made  by  the  plaintiiT  to  her  daughter,  the  plaintiff  is  not  a  com- 
petent witness  under  the  act  of  May  23,  1887,  P.  L.  158.  Yeakel  v.  3fc- 
Atee,  600. 

Withholding  Testimony. 

3.  Where  evidence  which  would  properly  be  part  of  a  case,  is  within 
the  control  of  the  party  whose  interest  it  would  naturally  be  to  produce 
it,  and  without  satisfactory  explanation  he  fails  to  do  so,  the  jury  may 
draw  an  inference  that  it  would  be  unfavorable  to  him.  In  such  a  case 
the  Supreme  Court  will  not  reverse,  because  the  trial  judge  used  the 
word  "presumption"  instead  of  "inference,"  if  the  remainder  of  the 
charge  shows  that  he  did  not  intend  to  give  binding  instructions.  Hall 
V.  Vanderpool,  152. 

EXECUTION.    Distribution  of  proceeds  of  sheriff's  sale.    See  Landlord 
AND  Tenant;  Wages.     Timmes  v.  Metz,  384. 

Trespass  against  sheriff  for  alleged  wrongful  levy.    See  Sale,  19. 
Schwartz  v.  McCloskey,  258. 
Interpleader* 

1.  The  sheriff  had  in  his  hands  two  writs  of  execution,  the  first  in 
favor  of  D.  H.  Crimmins  against  Nelson  Vanderpool  and  Warren  Hall, 
and  the  second  in  favor  of  Martin  Vanderpool  against  Nelson  Yander- 
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EXECUTION— continued, 
pool.  He  levied  upon  personal  property  found  in  possession  of  Nelson 
Yanderpool  on  both  writs  at  the  same  time.  Warren  Hall  and  Eunice 
Hall  claimed  all  the  property.  Held,  that  as  long  as  the  claim  of  Eunice 
Hall  was  undetermined,  the  sheriff  had  a  right  to  an  interpleader.  Hall 
V.  Vanderpooly  152. 

2.  Where  five  successive  pluries  fi.  fa.'s  have  been  issued  during  a  pe- 
riod of  nearly  two  years,  and  not  in  good  faith,  but  to  protect  the  debt- 
or's property  from  other  creditors,  the  last  writ  will  lose  its  priority 
over  earlier  writs  of  other  creditors.    16. 
Attachment. 

8.  On  March  8,  1892,  a  verdict  was  entered  in  favor  of  plaintiff.  On 
Aug.  19,  1892,  the  money  was  attached  in  defendant's  hands  by  a  creditor 
of  plaintiff  with  notice  to  plaintiff.  On  Aug.  22,  1892,  the  jury  foe 
was  paid,  judgment  entered  on  the  verdict  and  a  fi.  fa.  issued.  On 
Aug.  26, 1892,  a  rule  was  granted  to  set  aside  the  fl.  fa.  Subsequently 
the  attachment  was  discontinued.  The  court  then  discharged  the  rule 
to  set  aside  the  fl.  fa.  Jleld^  that  the  fi.  fa.  should  have  been  set  aside. 
Ulrich  V.  HoweVy  414. 

4.  Judgment  was  entered  against  a  plaintiff  for  costs.    The  amount 
of  the  attachment  was  then  attached  in  his  hands  by  a  creditor  of  the 
defendant.    After  the  date  of  the  attachment  defendant  issued  a  fi.  fa. 
Subsequently  the  attachment  was  set  aside.    Held,  that  the  levy  on  the 
fi.  fa.  should  have  been  set  aside,  as  it  had  been  oppressively  issued 
when  plaintiff  was  in  no  default,  and  the  subsequent  discontinuance  of 
the  attachment  did  not  cure  the  original  wrong.    Uovoer  v.  Ulrielu,  410. 
EXECUTORS  AND  ADMINISTRATORS.    See  Domicile.    TiUe  of  ex- 
ecutors to  notes.    See  Decedents'  Estates,  2.    Hoffer^s  £'«t.,  473. 
Commissions  of.    See  Decedents'  Estates,  4.    lb. 
Costs  of  audit  on  exception  to  executor's  account.    See  Decedents' 
Estates,  6.    16. 

Release  of  lien  of  judgment  by  administrator  of  guardian.    See  Judg- 
ment.   Brown  v.  Thompson,  297. 
EXECUTORY  DEVISE.    See  Will,  12,  13.     Coles  v.  Ayres,  197. 
EXEMPTION  FROM  TAXATION.    See  Taxation,  1-9.     Com  v.  Key- 
stone Bridge  Co,,  500 ;  Com.  v.  Pittsburgh  Bridge  Co.,  507  ;   Com.   v. 
Thackara  Mfg.  Co.,  510  ;  Com.  v.  J.  B.  Lippincott  Co.,  513. 
EXPERT.    Opinion  of,  in  tiial  for  murder.    See  Cbiminal  Law.     Com. 

V.  Crossmire,  304. 
FEE  SIMPLE  ESTATE.    Defeat  of  by  subsequent  provision  in  will.   See 

Will,  12,  13.     Coles  v.  Ayres,  197. 
FRAUD.    See  Statute  of  Frauds. 

Attempt  to  defeat  right  of  dower.  See  Dower.  Fellows  v.  Loomis,  74. 
In  issuing  successive  executions.  See  Execution,  2.  Hall  v.  Van- 
derpool,  152. 
Competency  of  donor  to  make  gift.  See  Gift.  Teakel  v.  McAtee,  600. 
Misrepresentation  as  to  character  of  paving.  See  Municipal  Claim, 
7.     Harrisburg  v.  Baptist,  526. 

Of  agent  of  title  company.  See  Pbincipal  and  Agent,  2.  B.  A  L. 
Assn.  V.  Title  Co.,  181. 

In  placing  public  advertisements.  See  Officers,  1-4.  Com,  v.  Press 
Co.,  Ltd.,  516. 
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FRAUD— continued. 

Mlftreprcsentations  as  to  solvency.  See  Salb,  5-7.  We99eU  v.  WeUs^ 
591. 

Rescission  of  contract  for  fraud  in  sale.    See  Salk,  1-20. 

GIFT. 

1.  If  there  is  no  evidence  which  tends  to  show  that  a  donor  was  in- 
competent to  make  a  gift,  or  which  raises  a  suspicion  of  fraud  or  un- 
due induence  on  the  part  of  the  donee,  the  capacity  of  the  donor  and  the 
fairness  of  the  transaction  will  be  presumed,  unless  the  relation  between 
the  parties  is  such  that  the  policy  of  the  law  casts  upon  the  donee  the 
burden  of  showing  that  the  gift  was  the  voluntary  and  intelligent  act  of 
the  donor.  In  the  absence  of  such  evidence  this  burden  does  not  rest  on 
children  who  receive  gifts  from  their  parents.     Teakel  v.  McAtee^  600. 

2.  It  is  not  incumbent  on  a  child  who  receives  a  gift  from  a  parent  to 
prove  affirmatively,  in  a  proceeding  to  annul  the  gift,  that  the  donor 
was  told  she  might  outlive  the  donee,  or  that  the  gift  was  irrevocable.  76. 

3.  A  mother  gave  certain  bonds  and  stock  to  her  daughter.  The  evi- 
dence affirmatively  showed  the  voluntary  character  of  the  gift.  It  also 
appeared  that  the  mother  was  not  impoverished  by  the  gifts  and  that 
she  made  no  complaint  during  the  life  of  her  daughter  that  she  had  not 
retained  property  enough  to  afford  her  a  comfortable  maintenance.  From 
the  evidence  it  appeared  that  the  mother  had  a  strong  will,  and  was  not, 
controlled  by  her  daughter  or  anybody  else.  Held,  that  the  mother  was 
not  entitled  after  the  death  of  the  daughter  to  have  the  gifts  rescind- 
ed,   lb. 

4.  In  an  action  by  a  mother  against  the  estate  of  a  daughter  to  rescind 
a  gift  made  by  the  plaintiff  to  her  daughter,  the  plaintiff  is  not  a  compe- 
tent witness  under  the  act  of  May  23,  1887,  P.  L.  158.    lb. 

GRADE  CROSSING.    See  Nbgligkncb,  4,  5. 

GUARANTY.      Agreement  within  statute  of  frauds.     See  Statute  op 

Frauds,  3.    Lewis  v.  Lewis  JAfg.  Co.,  217. 
GUARDIAN  AND  WARD.    Release  of  lien  of  judgment  by  administrator 

or  guardian.    See  Judgment.    Brown  v.  Thompson,  297. 
Assertion  by  guardian  of  resulting  trust  in  favor  of  wards.     See 

Trusts  and  Tjiustees,  3.     Way  v.  Hooton,  8. 

Liability  of  Sarety. 

1.  The  surety  on  the  bond  of  a  guardian  is  not  relieved  from  liability 
by  the  fact  that  the  guardian  at  the  time  of  his  appointment  was  one  of 
the  administrators  of  the  estate  of  his  ward^s  father,  and  that  the  ap- 
pointment was  thus  illegal  under  the  act  of  March  29, 1832,  P.  L.  190. 
Dower's  Est,  301. 

Release* 

2.  Where  a  ward,  after  coming  of  age,  makes  a  settlement  with  his 
guardian  without  tlie  intervention  of  the  court,  receives  the  amount 
agreed  to  be  coming  to  him,  and  gives  a  release  or  acquittance  to  the 
guardian,  he  cannot  afterwards  compel  the  guardian  to  account,  without 
pointing  out  some  mistake  or  other  error  in  the  settlement,  or  showing 
that  fraud  had  been  practiced  on  him  by  his  guardian  whereby  he  has 
been  prejudiced.    Alexander'^s  Est.,  368. 

8.  A  guardian  invested,  in  good  faith  and  with  proper  care,  the  funds 

Vol.  clvi— 48 
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GUARDIAN  AND  WARD— continued. 
of  his  wards  in  a  judgment  When  tlie  wards  became  of  age  they  exe- 
cuted a  release  to  the  guardian,  in  proper  form,  and  with  the  full  knowl- 
edge of  all  the  facts  relating  to  their  estate.  The  debtor  then  psud  to 
them  the  interest  on  their  respective  proportions  of  the  judgment  No 
formal  transfer  was  made  on  the  docket  to  the  wards  of  their  respec- 
tive portions  of  the  judgment  Four  years  after  the  settlement  with 
the  guardian,  and  after  tlie  guardian's  death,  the  wards  cited  his  ad- 
ministrator to  account  Heldy  that  they  were  bound  by  the  release  and 
were  not  entitled  to  an  account    lb. 

HABERE  FACIAS.    See  Ejectmsnt,  1.    Krepps  v.  Mitchell,  320. 

"  HEIRS."      See  Will,  10.    Coles  v.  AyreSy  197. 

HUSBAND  AND  WIFE.    See  Marbied  Womsk. 

Attempt  to  defeat  right  of  dower  by  judicial  sale.    See  Doweb.  Fel- 
lows V.  Loomis^  74. 
Husband  as  Tinstee  of  Wife. 

1.  A  trustee  appointed  by  the  orphans*  court  to  sell  land,  an  interest 
in  which  was  devised  to  the  trustee^  s  wife,  is  bound  to  pay  over  to  his 
wife  the  share  of  the  proceeds,  and  a  mere  delay  by  the  wife  in  enforcing 
her  legal  demand,  will  not  release  from  liability  either  the  trustee  or  his 
sureties.    KitteVs  Est.j  445. 

2.  In  such  a  case  a  promise  by  the  husband  to  convey  to  his  wife  some 
of  his  own  real  estate  in  payment  of  her  legacy,  does  not  discharge  his 
sureties,  if  the  promise  is  not  kept,  although  the  wife  was  willing  to  ac- 
cept the  conveyance  as  payment.     lb. 

8.  In  equity  a  wife  may  not  charge  her  husband  as  a  debtor  for  arrears 
of  income  of  her  separate  estate,  in  the  absence  of  an  agreement,  express 
or  implied,  on  his  part  to  pay  interest  The  presumption  in  such  a  case 
is  that  interest  on  the  wife's  separate  estate,  which  has  been  received  by 
the  husband,  has  been  expended  by  him,  with  her  consent,  for  the  sup- 
port of  herself  and  family.  lb. 
Estate  by  entireties. 

4.  A  tenancy  by  entireties  arises  whenever  an  estate  vests  in  two  per- 
sons, who  are,  at  the  time  when  the  estate  vests,  husband  and  wife.  It 
may  exist  in  pei^onal  as  well  as  real  property,  in  choses  in  action  as  well 
as  in  choses  in  possession.     Brainberry^s  Est,  628. 

5.  Words  which  in  a  conveyance  to  unmamed  persons  constitute  a 
joint  tenancy,  will  create,  if  the  grantees  are  husband  and  wife,  a  ten- 
ancy by  entireties.    lb. 

6.  The  tenancy  established  by  a  conveyance  to  husband  and  wife  is  not 
destroyed  or  affected  by  the  act  of  March  31, 1812,  P.  L. ;  Pur.  Dig.  939, 
or  5  Sm.  395,  which  abolished  survivorship  among  joint  tenants.    lb. 

7.  The  MaiTied  Persons  Property  Act  of  June  3,  1887,  P.  L.  332,  did 
not  destroy  the  legal  unity  of  husband  and  wife  at  common  law  so  as  to 
afifect  an  estate  by  entireties,    lb. 

8.  A  conveyance  of  land  to  husband  and  wife  in  consummation  of  their 
joint  purchase  of  it  during  coverture  vests  in  them  an  estate  by  entire- 
ties, and  when  on  a  sale  of  the  land  so  held  they  take  in  tlieir  joint  names 
a  mortgage  for  the  purchase  money,  the  presumption  is  that  they  intend 
to  hold  the  mortgage  as  they  did  the  land.    lb. 
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9.  Land  was  conveyed  to  a  husband  and  wife,  the  wife  paying  one  half 
of  the  purchase  money  out  of  her  separate  estate,  the  husband  paying 
the  other  half.  The  grantees  held  the  land  for  twenty-five  years,  when 
they  sold  it  and  took  from  their  vendee  his  bond  and  mortgage  to  secure 
to  them  a  portion  of  the  purchase  money.  Ten  days  after  this  sale  was 
consummated  by  a  conveyance,  the  wife  died.  Heldy  that  the  husband 
was  entitled  to  the  whole  mortgage.    lb, 

INFANT.    Affirmance  of  deed  by.    See  Deed.    Dolph  v.  Hand,  01. 
Waiver  of  right  to  disaffirm  deed.    See  Deed.    Dolph  v.  Hand,  91. 
When  resulting  trust  in  favor  of,  is  barred.    See  Tbusts  and  Trds- 
TBES,  1-8.     Way  v.  Hooton,  8. 
INJUNCTION.    To  restrain  lease  of  passenger  railway.    See  Street  Rail- 
WAT8,  2.     Smith  v.  Pas6.  By,,  5. 

To  restrain  construction  of  electric  railway  in  borough.    See  Street 
Railways,  1.    Athens  etc.  Street  By,  v.  Sayre  Bor.,  23. 
INSOLVENCY.    Misrepresentations  as  to.    See  Sale,  5.     Wesselsv,  Weiss, 

591. 
INSURANCE. 
fire  Iiismranee. 

1.  A  policy  of  fire  insurance  was  issued  **  upon  the  two  story  brick 
dwelling  house,  with  slate  roof,  and  its  additions,  adjoining  and  com- 
municating, including  foundations,  porches,  verandas,^^  etc.  A  frame 
building  adjoined  and  communicated  with  the  brick  building.  The  de- 
fendant company  introduced  evidence  tending  to  show  that  the  frame 
building  was  not  intended  by  the  parties  to  be  included  in  the  policy. 
Plaintiff  introduced  evidence  tending  to  prove  the  contrary.  Held,  that 
a  verdict  and  judgment  for  plaintiff  should  not  be  disturbed.  Carpenter 
V.  AUemannia  Ins,  Co.,  87. 

2.  An  insurance  company  which  retains  without  objections  proofs  of 
loss  for  over  a  month  will  be  presumed  to  liave  waived  defects.    lb, 

8.  Where  an  answer  in  an  application  for  fire  insurance  is  not  respon- 
sive to  the  question  propounded,  and  a  responsive  answer  is  deemed  im- 
portant for  the  information  of  the  company  in  order  to  enable  its  officers 
to  determine  whether  to  accept  or  refuse  the  application,  the  application 
should  be  returned  to  the  applicant,  in  order  that  tlie  needed  answer  be 
given.    Meyers  v.  Lebanon  M,  F,  Ins,  Co,,  420. 

4.  A  question  in  an  application  for  insurance  was:  *^  What  proportion 
of  the  value  of  the  property  will  remain  uninsured  after  this  policy  is 
issued?'*  The  answer  written  into  the  application  by  the  soliciting 
agent  of  the  company  and  signed  by  the  applicant,  was:  **  The  building 
alone  cost  $13,000.**  The  evidence  showed  that  the  house  was  worth,  at 
the  time  the  fire  destroyed  it,  not  more  than  $6,000.  There  was  a  stip- 
ulation in  the  application  that  the  answers  should  be  waiTanties  of  the 
truth  of  the  facts  stated  in  them.  Held,  that,  in  the  absence  of  evidence 
that  the  original  cost  of  the  house  was  not  as  stated,  the  jury  could  not 
find  that  there  was  falsehood  in  the  answer,  or  that  the  warranty  of  its 
truth  was  broken.    lb. 

5.  An  insurance  company  cannot  escape  the  consequences  of  the  fraud 
or  mistake  of  its  agent  in  the  negotiations  preceding  the  granting  of  a 
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INSURANCE— continued, 
policy,  by  inserting  in  the  policy  a  stipulation  that  such  agent  shall  be 
deemed  the  agent  of  the  insured,  without  putting  the  insured  on  his 
g^ard  in  advance  of  the  negotiations.    lb, 

0.  Where  an  agent  of  a  fire  insurance  company  in  filling  out  an  applica- 
tion omits  a  material  portion  of  an  answer  of  the  applicant  who  signs  the 
paper  without  reading  it  over,  the  applicant  may,  in  a  suit  upon  the  pol- 
icy, show  what  his  real  answer  was.    lb, 

7.  A  question  in  an  application  for  fire  insurance  was:  "What  propor- 
tion of  the  value  of  the  property  will  remain  uninsured  after  this  policy 
is  issued  ?  *'  The  answer  written  into  the  application  by  the  soliciting 
agent  of  the  company  and  signed  by  the  applicant  was  "  The  building 
alone  cost  $18,000.*'  The  applicant  testified  that  his  real  answer  was: 
**  £  have  been  informed  by  different  parties  that  the  house  cost  about 
$13,000,  and  I  think  it  is  now  worth  about  $7,000."  Held,  that  the  ap- 
plicant could  show  what  his  real  answer  was.    lb, 

8.  In  an  action  on  a  policy  of  fire  insurance  where  the  application  and 
by-laws  are  not  attached  to  the  policy  as  required  by  the  act  of  May  11, 
1881,  P.  L.  20,  the  insurance  company  cannot  claim  that  the  policy  is  in- 
validated because  the  insured  did  not  comply  with  the  terms  and  condi- 
tions set  forth  in  the  constitution  and  by-laws,  or  pay  the  legal 
assessments.  In  such  case  there  is  no  evidence  before  the  court  of  the 
conditions  of  the  policy  as  to  what  constituted  a  legal  assessment  or  as 
to  the  effect  of  nonpayment    Haveratick  v.  Penn,  Twp,  F,  In$,  Aasn.,  833. 

INTEREST.    On  legacy  of  wife  in  husband's  hands.    See  Husband  Aim 

Wife,  3.    KitteVs  Est,  446. 
On  damages  in  tort.    See  Officers,  4;  Com,  v.  Pre$9  Co.  Ltd,,  510. 
INTERPLEADER.    On  execution.    See  Exectjtiok,  1.    Hall  v.  Vander- 

pool,  152. 
INTERSTATE  COMMERCE.    See  Constitutionai.  Law,  14-19.     Com,  v. 

Schollenberger,  201. 
INTESTACr.    See  Will,  3,  4.     Wain's  Eat,  194. 
INTESTATE  LAWS.    Distribution  under.    See  Dbcedbsts'  Estates,  1. 

Cremer'8  Est,  40. 
INTOXICATION.    As  ground  for  discharge  of  servant     See   Master 

AND  Sebvant,  1,  2.     Ulrich  V.  Hower,  414. 
ISSUE.    See  Will,  10.     Colea  v.  Ayrea,  197. 

As  a  word  of  purchase.    See  Will,  6.     G'Rourke  v.  Sherwin,  285. 

JOINT  TENANCY.    See  Husband  and  Wife  4-9.     Bramberry'a  Ent.y 

628. 
JUDGMENT.    For  costs.    See  Exeoittion,  4.    Hower  v.  XTlrich,  410. 

Investment  of  ward's  money  in.  See  Guabdian  and  Wabd,  3. 
Alexander'a  Est,  868. 

Modification  of,  in  Supreme  Court.  See  Road  Law,  3.  ConrieWiiMle 
V.  Hogg,  326. 

The  administrator  of  a  guardian  who  has  entered  up  a  judgment  bond 
given  to  the  guardian,  as  guardian,  has  no  authority  subsequently  to  re- 
lease the  lien  of  the  judgment  in  derogation  of  the  interests  of  the  wards. 
In  such  a  case  the  record  is  sufficient  notice  of  the  want  of  authority  to 
release  the  lien.    Brown  v.  Thompaon^  297. 
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JUDICIAL   SALE.    To  free  mortgage  premises  from    easement    See 
DowsB.    Fellows  v.  LoomiSj  74. 

JURISDICTION.    Of  Supreme  Court  and  court  of  common  pleas  as  to  re- 
ceivers.   See  RscsiVKJiS,  2.    Com.  y.  Order  of  Vesta,  531. 

JURY.    Challenge  for  cause.    See  Cbiminai«  Law,  1.    Com.  v.  Crossmire, 
304. 

JUSTICE  OF  THE  PEACE. 

No  appeal  lies  to  the  Supreme  Court  from  the  judgment  of  the  court 
of  common  pleas  on  a  certiorari  to  a  justice  of  the  peace.  Jacobs  y. 
Ellis,  253. 

LAND  COMPANIES.    Taxation  of.    See  Taxation,  10, 11.    Com.  v.  Land 

Co.,  455. 
LANDLORD  AND  TENANT. 

Landlord's  Preference* 

1.  Under  the  act  of  June  13,  1836,  P.  L.  777,  a  landlord  has  a  right  of 
payment  out  of  a  fund  raised  by  a  sherifTs  sale  to  an  amount  not  ex- 
ceeding one  yearns  rent,  and  the  fact  that  by  mistake  or  accident  he  gives 

.    notice  of  a  small  sum  in  excess  of  the  amount  due  at  the  time  of  the 
sale,  does  not  destroy  his  right.     Timmes  v.  Metz,  3S4. 

2.  The  plaintiff  in* an  execution  cannot  demand  that  the  landlord  shall 
distrain  upon  goods  upon  the  premises  of  the  defendant,  but  not  belong- 
ing to  him,  so  that  all  of  the  goods  on  defendant's  premises  may  be  sold 
for  the  satisfaction  of  plaintififsdebt.    lb. 

Holding  oyer. 

3.  Where  a  tenant  is  holding  over  from  year  to  year  after  the  expira^ 
tion  of  the  term  of  a  written  lease,  it  is  competent  for  the  parties  to 
make  a  different  agreement  as  to  the  terms  of  the  tenancy,  and  of  course 
for  either  to  prove  such  new  agreement  by  any  proper  evidence.  Walker 
V.  GitheTis,  178. 

4.  If  such  new  agreement  would  not  be  good  for  the  year  in  which  it 
was  made  without  a  new  consideration,  it  would  be  valid  for  any  suc- 
ceeding year,  and  the  continuance  of  the  tenant  in  possession  paying  the 
agreed  rent  would  be  sufficient  consideration.    lb. 

5.  A  building  was  leased  to  two  tenants  who  were  jointly  and  severally 
liable  for  the  rent  Tlie  lease  expired  and  the  tenants  held  over  from 
year  to  year.  In  an  action  against  one  of  the  tenants  for  the  whole  rent, 
he  offered  to  prove  that  the  lessor  had  released  the  joint  and  several  lia- 
bility of  the  tenants  for  the  rent  of  the  whole  house,  and  accepted  in 

.    place  thereof  the  separate  tenancy  of  each  for  one  half;  also  payment 
and  receipt  of  rent  for  one  half  in  full  of  defendant's  debt    Held,  that 
the  evidence  should  luive  been  admitted.    lb. 
LARCENY.    See  Criminal  Law,  8-12.     Com.  v.  Steimling,  400. 

See  Malicious  Prosecution.    Steimling  v.  Bower,  408. 
LEASE.    Creation  of,  to  defraud  owner's  creditors.    See  Ejectment,  3. 
Bidwell  V.  Evairn,  30. 

Of  street  railway.  See  Street  Railways,  2.  Smith  v.  Beading  City 
l*as8.  liy.y  5. 

1.  A  lessee  of  land  who  has  an  option  to  purchase  the  demised  premises 
has  an  equitable  estate  in  the  land,  and  when  he  exercises  his  option,  he 
is  to  be  considered  as  the  owner  ab  initio.  People^ s  Street  By.  v.  Spen- 
cer. 85. 
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2.  Plaintiff  conveyed  land  to  defendant  by  deed,  and  received  twenty 
thousand  dollars,  the  consideration  money  mentioned  therein.  By  a 
lease  of  the  same  date,  defendant  leased  the  premises  to  plaintiff  for  one 
year  at  a  nominal  rent,  and  in  the  lease  gave  an  absolute  and  exclusive 
option  to  plaintiff  to  purchase  the  land  at  the  end  of  the  year  for  twenty 
thousand  dollara,  and  interest.  At  the  end  of  the  term  the  arrangement 
was  extended  for  another  year.  Plaintiff  insured  the  buildings  on  the 
property  for  defendant's  protection,  the  policy  to  be  **  payable  to  him 
as  his  interest  may  appear.'*  Before  the  expiration  of  the  second  yeai*, 
the  buildings  were  burned.  After  the  fire  plaintiff  exercised  the  option, 
received  from  defendant  a  deed  and  paid  him  twenty  thousand  dollars. 
Defendant  claimed  the  insurance  money.  Held  that,  on  the  exercise  of 
the  option  to  redeem,  plaintiff's  equitable  title  reverted  back  to  the  date 
of  the  original  agreement,  and  plaintiff  became  the  owner  of  the  land  as 
it  was  at  such  date,  or  of  the  insurance  money  which  stood  pro  tanto  in 
its  place.    lb, 

LEGACY.    See  Will. 

Interest  on  legacy  of  wife  in*  husband's  hands.  See  Husband  and 
Wipe,  3.     KitteVs  Eat,  445. 

By  surety  to  principal.  See  Pkincipal  and  Subett,  2.  Baily^s  Sat., 
634. 

LICENSE.    See  Liquor  Laws. 

Of  peddler.    See  Peddlers.     Shamokin  v.  Flannigan^  43. 

lilEN.    See  Mechanic's  Lien. 

By  execution.    See  Execution,  2.    HaU  v.  Vanderpool,  152. 

LIQUOR  LAWS. 
Bifttiller's  License. 

1.  Where  the  petition,  bond  and  other  papers  of  an  applicant  for  a  dis- 
tiller's license  are  in  accordance  with  the  requirements  of  the  act  of 
June  9,  1801,  P.  L.  257,  and  no  remonstrance  is  filed  against  tlie  peti- 
tioner, and  a  large  number  of  qualified  voters  certify  to  the  good  moral 
character  of  the  applicant  and  to  his  fitness  to  be  intrusted  with  such  a 
license,  the  court  cannot  arbitrarily,  and  without  any  expression  of  opin- 
ion, refuse  a  license.    Johnson's  License^  322. 

2.  On  an  application  for  such  a  license  the  court  has  power  to  consider 
the  questions  of  the  necessity  of  the  license  for  the  accommodation  of 
the  public,  and  the  fitness  of  the  applicant  for  the  grant  of  tlie  license. 
But  the  refusal  upon  either  of  these  grounds  is  not  to  be  a  mere  arbitrary 
refusal,  but  only  such  a  refusal  as  is  the  result  of  an  opinion  to  be  formed 
after  a  due  regard  has  been  given  to  the  number  and  character  of  the 
petitioners  for  and  against  the  application.    lb. 

LOCAL  LEGISLATION.    See  Constitutional  Law,  6.    Perkins  v.  Phil- 

adelphiay  530. 
LOCATIO  OPERIS.    Duty  of  bailee.    See  Bailment,  4.    Zell  v.  Dun- 

kle,  353. 

MALICIOUS  PROSECUTION. 

1.  On  an  indictment  for  malicious  prosecution,  it  appeared  that  de- 
fendant was  the  owner  of  a  farm  which  was  crossed  by  a  creek.  Along 
the  shores,  and  in  the  bed  of  the  creek,  particles  of  coal  and  culm  had 
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been  deposited,  being  carried  down  by  the  current  and  the  flood,  from 
mines  further  up  the  stream.  Plaintiff,  descending  the  stream  in  a  flat 
boat,  entered  upon  the  lands  of  the  defendant,  and  began  to  gather  cofil 
from  the  surface.  He  was  provided  with  a  scoop  or  shovel  made  of 
strong  wire  or  iron,  with  which  he  gathered  up  the  coal.  The  sand  and 
gravel  passed  tlirough  the  meshes  of  the  scoop,  leaving  the  pieces  of  coal 
within  it.  When  the  gravel  was  all  sifted  out,  the  clean  coal  was  emp- 
tied upon  the  flat  boat.  This  process  was  continued  until  a  boat  load 
was  obtained.  The  boat  was  then  towed  or  pushed  to  some  bins  belong- 
ing to  plaintiff,  and  afterwards  delivered  to  purchasers,  or  taken  for 
consumption  from  the  bins.  Defendant  prosecuted  plaintiff  for  larceny, 
but  at  the  trial  the  jury  rendered  a  verdict  of  not  guilty  under  binding 
instinictions  from  the  court  Held,  that  defendant  had  shown  probable 
cause,  and  that  plaintiff  was  not  entitled  to  recover  in  an  action  for  ma- 
licious prosecution.     Steimling  v.  Bower,  406. 

MANUFACTURING  CORPORATIONS.  Exemption  from  taxation  of. 
See  Taxation,  1-9.  Com.  v.  Keystone  Bridge  Co,,  600;  Com.  v.  Pitts- 
burgh Bridge  Co.,  607;  Com.  v.  T/iackara  MJg,  Co.,  610;  Com,  v.  J.  B.  Lip- 
pincott  Co.,  513. 

MARRIED  WOMEN.     Transfer  of  stock  by.     See  Cobpobatioics,  1-4. 
Souder  v.  Bank,  374. 
Loan. 

1.  A  person  who  lends  money  to  a  married  woman  is  not  bound  to  see 
that  she  actually  applies  the  money  to  use  in  business.     SpotVa  Est,,  281. 

2.  Where  a  husband  has  borrowed  money  on  a  bond  with  a  sui*ety,  and 
has  loaned  tlie  money  thus  borrowed  to  his  wife,  the  surety  is  a  compe- 
tent witness  against  the  wife^s  estate,  after  her  death,  to  establish  the 
husband^s  right  to  the  fund.    lb. 

Earnings. 

3.  The  first  section  of  the  act  of  June  3,  1887,  P.  L.  332,  which  pro- 
vides that  **  property  of  every  kind  owned,  acquired  or  earned  by  a 
woman  before  or  during  her  marriage  shall  belong  to  her  and  not  to  her 
htisband,*'  includes  the  wages  of  labor  earned  by  a  married  woman. 
Lewis's  Est,,  337. 

4.  A  married  woman  who  attends  upon  a  boarder,  cleans  his  room, 
and  administers  medicine  to  him  when  he  is  sick,  is  entitled  to  recover 
compensation  for  her  services  in  her  own  name,  although  the  contract 
for  boarding  was  made  with  her  husband.    lb. 

6.  Such  service  is  not  that  of  an  ordinary  house  servant,  and  therefore 
the  fact  that  she  did  not  present  a  claim  for  her  services  for  a  consider- 
able time  after  they  were  performed  will  not  prevent  a  recovery.    26. 
MASTER  AND  SERVANT.    See  NBomoBifCE,  14-18. 

Contract  of  service.    See  Wages,  3.     Timmes  v.  Metz,  384. 
Diseharge. 

1.  A  master  is  justified  in  discharging  a  servant  for  drunkenness  while 
off  duty,  if  his  drunkenness  while  off  duty  rendered  him  incapable  of 
the  faithful  and  efficient  performance  of  his  work  while  on  duty.  Ulrich 
v.  Hower,  414. 

2.  A  single  instance  of  reckless  driving  or  using  a  team  for  other  peo- 
ple's work  is  sufficient  to  justify  a  master  in  discharging  his  driver,  if 


Digitized  by  VjOOQlC 


680  INDEX. 

MASTER  AND  SERVANT— continued. 

tlie  master  has  been  thereby  injured.    It  is  usually  a  question  of  fact 

for  the  jury.    Ih. 
MECHANIC'S  LIEN. 

1.  A  person  who  signs  a  release  of  liens,  falsely  representing  that  he 
has  authority  to  do  so  from  the  owner  of  the  liens,  is  liable  in  damages 
to  a  person  purchasing  the  property  on  the  faith  of  the  release.  Lcuie 
V.  Corr,  250. 

2.  A  subcontractor  cannot  be  deprived  of  his  right  to  lien  except  by 
an  express  covenant  against  liens  by  either  contractor  or  subcontractor, 
or  such  a  covenant  so  clearly  implied  that  the  mechanic  or  material  man 
cannot  fail  to  understand  it.     CresmoeU  Iron  Works  v.  O^Brien^  172. 

8.  A  building  contract  contained  a  covenant  that  the  contractor  **  will 
not  suffer  or  permit  any  lien  by  any  person  or  persons  whatsoever,  to 
be  put  or  remain  upon  the  building,  and  that  any  such  lien  until  it  is 
removed  shall  preclude  any  and  all  claim  and  demand  for  any  payment 
whatsoever  under  or  by  virtue  of  this  contract,"  and  further  that  the 
last  installment  shall  not  be  payable  unless  in  addition  to  the  architect's 
certificate  "  a  full  release  of  all  claims  and  liens  for  all  work  done  and 
all  materials  furnished  "  has  been  delivered  by  the  contractor.  Beld^ 
that  the  subcontractor  was  not  deprived  of  his  right  to  file  a  lien. 

MEMORANDUM.    See  Statxtte  of  Fuaudb.    Rineer  v.  Collins,  342. 

MILL.    Injury  to.    See  Bridges,  1-5.    Itiddle  v.  Delaware  Co.,  648. 

MISREPRESENTATIONS.    In  contract  of  sale.    See  Sale,  21.    Mahaffey 
v.  Ferguson,  166. 

MISTAKE.    In  account  of  executor.    See  Decedents' Estates,  4, 5.    Brf'" 
fer's  Est,  473. 

Of  prothonotary  in  omitting  to  affix  his  signature  to  jurat.  See 
Sheriff's  Sale,  2.    Cake  v.  Cake,  47. 

MORTGAGE.    Judicial  sale  to  free  mortgaged  premises  from  easement. 
See  Dower.     Fellows  v.  Loomis,  74. 

By  tenants  by  entireties.  See  Husband  and  Wife,  8, 9.  Brcunberry^n 
Est,  628. 

Bill  for  cancellation  of.  See  Principal  and  Agent,  2,  3.  8.  A  L. 
Assn.  V.  Title  Co.,  181. 

MUNICIPAL  CLAIM.    Entry  of,  while  appeal  from  appraisement  was 
pending.    See  Road  Law,  8.     Connellsoille  Bor,  v.  Bogg,  326. 
Paring. 

1.  Under  the  act  of  May  23,  1880,  art  5,  §  8,  clause  10,  and  art  15,  §  26, 
relating  to  the  paving  of  streets  npon  a  petition  of  a  majority  of  ownei-s, 
if  the  record  of  a  suit  on  a  claim  for  paving  shows  that  a  petition  was 
presented  and  an  ordinance  passed,  the  ordinance  is  conclusive  of  the 
fact  that  a  majority  of  owners  had  joined  in  the  petition.  In  such  case 
an  affidavit  of  defence,  avening  that  the  petition  was  not  signed  by  a 
majority  of  owners,  is  insufficient     Scranton  v.  Jermyn,  107. 

2.  The  provision  of  art  15,  §  22,  of  the  act  of  May  28,  1889,  which 
provides  that  paving  claims  **  shall  be  prima  facie  evidence  of  the  amount 
thereof,  and  of  the  same  being  due  and  owing,  and  of  all  matters  therein 
set  forth,"  extends  to  the  provison  of  the  act  requiring  that  no  ordinance 
for  paving  shall  be  passed  until  Ave  days  notice  shall  be  given  by  ad- 
vertisement   Where  a  claim  for  paving  recites  the  fact  that  the  ordi- 
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nance  was  passed  as  required  by  law,  an  affidavit  of  defence,  which  does 
not  aver  that  no  five  days  notice  by  advertisement  was  given,  is  insuffi- 
cient,   lb, 

8.  Municipal  claims  for  paving  and  other  public  improvements  are  a 
species  of  taxation,  and  the  property  owner  has  only  such  rights  of  con- 
test and  defence  as  the  legislature  chooses  to  allow  him.     lb. 

4.  Where  a  municipality  enters  into  a  contract  for  paving,  but  limits 
its  liability  to  tlie  contractor  to  the  amount  of  the  claim  recovered 
against  the  property  owners,  averments  in  an  affidavit  of  defence,  in  a 
suit  by  tlie  city  for  paving,  that  no  provision  had  been  made  by  councils 
for  the  indebtedness,  and  that  the  contract  had  been  awarded  by  reso- 
lution and  not  by  ordinance,  are  irrelevant  and  immaterial.    lb, 

5.  A  landowner  who  petitions  the  councils  of  a  municipality  to  pave 
a  street  upon  which  his  land  abuts,  is  subsequently  estopped  to  deny 
the  power  of  councils  to  do  the  paving.    Harrisburg  v.  Baptist^  626. 

6.  An  affidavit  of  defence  to  a  claim  for  paving  is  insufficient  which 
merely  avers  that  the  paving  referred  to  in  the  claim  *'  was  not  an  orig- 
inal paving,"  without  stating  when  or  with  what  material  the  street 
was  originally  paved.     lb. 

7.  An  affidavit  of  defence  to  a  claim  for  paving  which  avers  fraud  and 
misrepresentations  as  to  the  kind  of  pavement  which  was  to  be  laid, 
must  also  state  by  whom  the  misrepresentations  were  made  or  the  fraud 
was  committed,  or  what  connection  the  city^s  officers  or  agents  or  the 
contractor  had  therewith.    lb, 

8.  After  a  petition  has  been  presented  to  councils  to  pave  a  street 
with  asphalt  and  councils  have  adopted  a  particular  method  of  laying 
the  pavement,  a  prot^est  by  the  petitioners  against  the  method  adopted 
by  councils  is  unavailing  as  a  defence  to  the  claim  for  paving.    lb. 

9.  An  affidavit  of  defence  to  a  paving  claim,  alleging  that  the  pave- 
ment is  defective,  must  show  (1)  in  what  the  inferiority  consists,  and 
(2)  that  the  pavement  immediately  in  front  of  defendant's  premises  is 
defective.    lb. 

MUNICIPALITIES.     Ordinance  relating  to  peddling.     See  Psddleks. 
Shamokin  v.  Flannigant  43. 

Delegation   of  municipal  function  to  commission.     See  Constitu- 
tional Law,  1-13.    Perkins  v.  Philadelphia,  539,  554. 
City  Assessor. 

1.  A  city  of  the  third  class  cannot  change  the  salary  of  the  office  of 
city  assessor  after  the  election  or  during  the  incumbency  of  the  holder 
of  the  office.    Devers  v.  York  City,  359. 

Ordinance  and  Resolation. 

2.  An  ordinance  is  the  foi-m  proper  for  city  legislation,  and  requires 
tlie  concurrence  of  the  executive  head  of  the  municipal  government; 
while  an  order  or  resolution  is  the  proper  form  for  such  acts  of  councils 
as  are  temporary  or  ministerial  in  character,  and  do  not  require  execu- 
tive appro vaL  8havb  v.  Xonccwter,  302. 

3.  The  act  of  April  5,  1807,  P.  L.  783,  amending  the  charter  of  the 
city  of  Lancaster,  provides:  "That  it  shall  not  be  necessary  for  any 
order  or  resolution  of  either  branch,  or  to  which  the  concurrence  of 
both  branches  of  the  council  may  be  required,  to  be  presented  to  the 
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mayor  for  his  approval,  but  the  same  shall  be  binding  for  all  purposes: 
the  councils  may  ti'ansact  business  by  an  order  or  resolution ;  and  every 
such  order  or  resolution  shall  be  filed  in  the  archives  of  the  city,  and 
shall  be  evidence  for  the  purposes  therein  contained."  Held^  that  the 
act  did  not  authorize  legislation  by  order  or  resolution,  but  merely  re- 
ferred to  such  current  business  as  may  be  properly  done  by  order  or 
i*esolution.  lb. 
Reward. 

4.  A  resolution  of  city  councils  authorizing  the  mayor  to  offer  a  re- 
ward for  the  arrest  and  conviction  of  incendiaries,  is  only  binding  upon 
the  city  for  a  reasonable  time,  and  in  determining  what  is  a  reasonable 
time  the  reason  or  necessity  for  the  passage  of  a  resolution  must  be 
taken  into  account.    Ih. 

5.  In  1874,  a  resolution  of  the  councils  of  the  city  of  Lancaster  au- 
thorized and  directed  the  mayor  to  offer  a  reward  for  the  arrest  and 
conviction  of  incendiaries.  In  obedience  to  this  i*esolution  the  mayor 
at  once  issued  a  proclamation  offering  a  reward.  A  succeeding  mayor 
issued  a  similar  proclamation  in  1870,  and  again  in  1881.  In  1801,  plain- 
tiff procured  the  arrest  of  an  incendiary,  and  brought  suit  against  the 
city  for  the  reward.  Held^  that  he  could  not  recover,  as  the  expiration 
of  seventeen  years  from  the  resolution  of  council,  and  ten  years  from  the 
last  proclamation  under  it,  was  not  a  reasonable  time.    lb, 

6.  It  seems  that  such  a  resolution  ought  not  to  be  acted  upon,  except 
by  the  mayor  to  whom  the  order  is  directed,  nor  ought  its  terms  to  bind 
the  city  ordinarily  beyond  the  term  of  such  officer.    16. 

MURDER.    See  Cbiminal  Law,  1-7. 

XE6LIGENCE.    By  bailee  under  locatio  operis.     See  Bailment,  1-6. 
Zell  V.  Dunkle,  353. 

In  proprietor  of  newspaper  in  dealing  with  public  officers  as  to  adver- 
tising.   See  Officers,  1-4.     Com,  v.  Press  Co.^  itd.,  516. 
Bailroads. 

1.  In  an  action  by  a  passenger  against  a  railroad  company  to  recover 
damages  for  injuries  resulting  from  the  alleged  negligent  manner  of 
coupling  cars,  the  court  charged :  "  It  is  necessary  that  cars  be  coupled 
together  by  the  backing  of  the  engine,  but  in  doing  that  the  employees 
of  the  company  must  do  it  in  such  a  manner  as  not  to  strike  the  car  with 
such  force  as  to  injure  passengers  sitting  therein.  If  they  did,  it  would 
be  such  an  act  of  negligence  as  would  entitle  the  plaintiff,  or  any  person, 
to  recover  who  suffered  injury  therefrom."  In  other  parts  of  the  charge 
tlie  court  repeatedly  stated  that  plaintiff  could  not  recover  unless  the 
injury  was  the  result  of  the  negligent  conduct  of  defendant.  Held^  that 
the  jury  could  not  have  understood  that  the  fact  of  injury  was  the  test 
of  plaintiff's  right  to  recover.    McCloskey  v.  Bells  Gap  R,  B,,  254. 

2.  An  instruction  that  the  question  of  damages  **  is  wholly  and  entirely 
in  tlie  province  of  the  jury,"  is  not  ground  for  reversal,  if  the  trial  judge 
follows  the  general  phrase  complained  of  immediately  and  In  the  same 
sentence  by  a  specific  enumeration  of  the  items  of  damages,  and  con- 
cludes with  the  direction  that  '*  all  these  taken  together  would  be  the 
amount  that  the  plaintiff  is  entitled  to  recover."    lb. 
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8.  Kemarks  of  ooonAel  to  the  jury  are  not  reviewable  by  the  Supreme 
Court    lb, 

4.  In  an  action  to  recover  damages  for  injuries  received  at  a  grade 
crossing,  if  the  facts  are  undisputed  that  the  plaintiff  did  not  stop  at  a 
proper  place  to  look  and  listen,  it  is  the  duty  of  the  court  to  declare  the 
law;  but  if  the  facts  are  disputed,  the  question  is  for  the  jury.  Whit- 
man V.  Pennsylvania  R.  R,  17o. 

5.  Plaintiff  was  injured  on  tlie  tracks  of  a  railroad  at  a  public  grade 
crossing.  Plaintiff  stopped  at  a  point  about  one  hundred  feet  from  the 
track  where  he  had  a  view  of  the  track  for  about  thirty-ffve  yards  to  the 
east  Further  view  from  the  road  was  cut  off  by  a  curve  in  the  track 
and  by  a  hotel.  Five  witnesses  testified  that  tke  point  where  the  plain- 
tiff stopped  was  the  proper  and  customary  stopping  place  used  by  drivers 
coming  in  that  direction,  as  the  road  from  tliat  point  ran  at  a  down  grade 
until  BO  near  the  track  that  some  horses  could  not  safely  be  checked 
there.  Plaintiff  and  his  driver  testified  that  they  not  only  stopped  at 
this  point,  and  waited  until  two  trains  in  opposite  directions  had  passed, 
but  then  drove  on  and  **  slacked  up ''  neai'er  the  track  ^*  to  see  or  hear 
whether  there  was  anything  coming.*'  Held^  that  the  case  was  for  the 
jury.    lb. 

Boroughs. 

6.  A  borough  is  not  obliged  to  seek  for  defects  in  a  sidewalk.  The 
law  only  requires  that  it  shall  be  vigilant  to  observe  them  when  they 
become  observable  to  an  officer  exercising  reasonable  supervision.  Lohr 
V.  Philipsburg,  246. 

7.  Knowledge  of  defects  in  a  sidewalk  acquired  by  a  person  before 
he  became  burgess,  will  not  continue  and  bind  the  borough  after  such 
person  becomes  burgess.    16. 

8.  In  an  action  of  trespass  against  a  borough  to  recover  damages  for 
injuries  to  land  caused  by  flooding,  where  there  is  evidence,  though  con- 
tradicted, that  the  borough,  in  opening  a  street,  increased  the  natural 
fiowage  and  flooded  the  land,  the  case  should  be  submitted  to  the  jury. 
Frederick  v.  Lansdale  Bor,,  613. 

9.  In  an  action  against  a  borough  for  backing  water  into  an  alley  and 
flooding  a  cellar,  it  is  proper  to  permit  defendant  to  show  that  the  acre- 
age drained  was  lessened  by  the  grading  of  the  streets  of  the  borough, 
and  that  the  flow  of  water  over  the  alley  was  less  than  the  original  natu- 
ral flow.    lb, 

10.  In  such  action  it  is  proper  to  permit  plaintiff  to  show  that  the 
owner  of  neighboring  property  had  constructed  an  artificial  ditch  for 
the  overflow  of  water  from  clay  pits,  and  that  this  ditch  drained  upon 
a  street  which  carried  the  water  to  the  alley.    lb. 

Counties. 

10.  In  an  action  by  a  mill  owner  against  a  county  to  recover  damages 
for*an  injury  to  his  water  power  caused  by  the  construction  of  a  county 
bridge,  it  is  not  improper  to  ask  a  witness  whether  the  bridge  was  located 
in  the  best  practical  way  to  pass  the  waters  in  time  of  flood,  where  the 
general  scope  of  the  testimony  of  the  witness  was  that  in  time  of  freshets 
the  ibutment  of  the  bridge  seriously  obstructed  the  ventage  of  the  water, 
and  thus  interfered  with  plaintiff^s  water  rights.  Riddle  v.  Delaware 
Co,,  643. 
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11.  In  such  a  case  it  is  not  improper  for  the  oourt  to  charge  that  if, 
under  the  circumstances,  a  larger  span  would  have  obviated  the  damming 
up  and  flooding,  plaintiffs  were  entitled  to  reoover  for  the  injuries  sus- 
tained,   lb, 

12.  Plaintiffs  were  not  estopped  by  the  fact  that  before  the  erection 
of  tlie  bridge  they  were  informed  by  the  commissioners  of  its  character 
and  manner  of  ei*ection,  and  pei-mitted  the  commissioners  to  commence 
and  complete  the  bridge  without  objection.    lb, 

13.  Where  the  milldam  and  other  structures  injured  by  the  construc- 
tion of  the  bridge  were  all  erected  prior  to  the  construction  of  the  bridge, 
the  general  rule  as  to  contributory  negligence  cannot  be  invoked  by  tlie 
county  to  defeat  a  recovery.    lb. 

Private  Employers. 

14.  In  an  action  by  an  employee's  widow  against  her  husband's  em- 
ployer for  the  aeath  of  her  husband,  caused  by  the  explosion  of  a  boUer, 
the  case  should  be  submitted  to  the  jury,  where  at  least  two  witnesses 
testify  that  the  boiler,  whose  explosion  caused  the  accident,  was  in  a 
leaky  condition,  and  that  its  continuous  use  in  this  condition  was  a 
source  of  danger,  and  should  not  have  been  permitted  by  a  prudent  roan. 
Walbert  v.  Trexler,  112. 

15.  In  such  a  case  the  questions  whether  the  witnesses  were  really 
scientific  experts  to  be  relied  on,  whether  thoir  reason  for  considering 
the  use  of  the  boiler  imprudent,  were  consistent  with  each  other,  and 
whether  either  really  showed  that  the  explosion  was  in  fair  probability 
caused  by  the  leak,  were  questions  of  fact  for  the  determination  of  the 
jury.    lb. 

16.  The  explosion  was  stated  by  various  witnesses  to  have  occurred  at 
some  time  between  six  o'clock  in  the  morning  and  twenty  minutes  after 
six.  The  houi^s  of  work  began  at  6.80  A.  M.  The  deceased  lived  about 
a  mile  away  from  the  works.  There  was  testimony  that  he  was  in  the 
habit  of  using  his  time,  between  his  arrival  and  the  starting  of  the  work, 
in  oiling  and  getting  ready  the  machine  on  which  he  worked.  Held^ 
that  it  was  for  the  jury  to  say  whether  the  deceased  had  arrived  at  the 
works  within  a  reasonable  time,  and  whether  under  the  circumstances 
he  was  under  the  protection  of  his  employer.    lb. 

17.  It  further  appeared  that  the  deceased's  post  was  in  a  shed,  not 
part  of  the  boiler  house  where  the  explosion  took  place,  and  that  he  had 
just  entered  the  door  of  the  house  when  he  was  injured.  There  was 
evidence  that  he  was  in  the  habit  of  sharpening  the  knife  with  which  he 
worked  as  a  preliminary  to  the  occupation  of  the  day,  and  that  the  oil 
and  whetstone,  used  for  this  purpose,  were  kept  in  the  engine  house,  the 
usual  entrance  to  which,  before  the  opening  of  the  works  in  the  morn- 
ing, was  through  the  doorway  in  which  he  was  injured.  Held,  that  there 
was  evidence  from  which  the  jury  might  infer  that  he  was  at  that  place 
at  that  time  to  get  the  oil  and  whetstone,  and  if  so  that  he  was  leason- 
ably  within  the  scope  of  his  employment    16. 

18.  It  is  not  error  for  the  trial  judge,  after  correctly  stating  the  law  in 
his  general  charge,  to  negative  points  without  reading  them  to  the  jury, 
if  the  points  while  con*ect  in  law  are  so  expressed  that  the  jury  might 
be  misled  in  their  application  to  the  case,  unless  they  were  amplified 
and  explained,    lb,  ' 
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NEW  TRIAL.    See  Criminal  Law,  9.    Com,  v.  Steimling,  400. 
NONRESIDENT.    Dealer  in  oleomargarine.    See  Constitutional  Law, 

15.     Com,  V.  SehoUenberger^  201. 
NOTICE.    Of  husband* 8  consent  to  transfer  of  stock.    See    Corpora- 
tions, 1-4.     Bonder  v.  Bank^  374. 
Of  trust    See  Dower.    Fellows  v.  Loomis^  74. 

Of  defects  in  sidewalk  to  person  afterwards  elected  burgess.    See 
NsoLiesNCB,  6,  7.    Lohr  v.  Philipsburg,  246. 
Of  wages  claim.    See  Wages,  8,  4.     Timmes  y.  Metz,  384. 

OFFICERS.  Discretion  of  county  commissioners  as  to  bridges.  See 
Bridges,  1,  6.  Keiser  v.  Union  County  Commissioners,  315;  Riddle  v. 
Delaware  Co,,  643. 

Change  of  salary  of.  See  Municipalitiss,  1.  Statutes,  2, 3.  Devers 
V.  York  City,  359. 

Notice  of  defects  in  sidewalk  to  burgess.  See  Negligence,  6,  7. 
Lohr  V.  Philipsburg,  240. 

Road  masters  in  Warren  county.  See  Road  Law,  1.  Mead  Twp,  v. 
Couse,  311. 

1.  The  proprietor  of  a  newspaper,  who  agrees  to  pay  a  commission  to 
a  public  officer  for  the  puri>ose  of  procuring  official  advertisements,  and 
the  price  of  the  advertisements  Is  enhanced  to  the  public  by  the  amount 
of  the  commission,  is  liable  to  the  commonwealth  for  the  amount  of  the 
commissions  paid.    Com.  v.  Press  Co,,  Ltd.,  516. 

2.  Where  the  proprietor  of  a  newspaper  agrees  to  pay  large  commis- 
sions for  official  advertising  to  the  person  who  agrees  to  procure  the  ad- 
vertising, and  the  proprietor  makes  no  inquiry  as  to  who  is  to  actually 
receive  the  commissions,  or  as  to  the  relation  of  the  person  with  whom 
he  is  dealing  to  the  public  official  controlling  the  advertising,  he  is  guilty 
of  such  negligent  conduct  as  will  entitle  the  commonwealth  to  recover 
from  him  the  amount  of  the  commissions  which  he  paid.    lb, 

3.  In  such  case  it  seems  that  the  proper  form  of  action  is  trespass  and 
not  assumpsit    After  verdict,  the  court  will  amend  if  necessary.    lb, 

4.  In  such  a  case  interest  will  be  allowed  not  as  interest  but  as  com- 
pensation for  the  delay,  of  which  the  rate  of  interest  affords  the  fair  le- 
gal measure.    lb, 

OLEOMARGARINE.    Sale  of  in  original  package.    See  Constitutional 

Law,  14-19.    Com.  v.  Schollcnberger,  201. 
OPTION  TO  PURCHASE  LAND.    See  Lease. 

An  option  to  purchase  land  is  a  substantial  interest  in  the  land  which 
may  be  conveyed  to  a  vendee.    Peoples  Street  Ry.  v.  Spencer,  85. 
ORDINANCE.     Notice  of  ordinance  by  advertising.     See  Municipal 
Claim,  2.    Scranton  v.  Jermyn,  107. 

Distinction  between  ordinance  and  resolution.  See  Municipali- 
TIB8,  2. 

Prohibiting  peddling  without  a  license  is  a  police  regulation.    See 
Peddlers.    Shamokin  v.  Flannigan,  43. 
ORIGINAL  PACKAGE.    Definition  of.    See  Constitutional  Law,  16. 
Com,  V.  SchoUenberger,  201. 
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PARENT  AND  CHILD.    Gift  by  parent  to  child.    See  Gift.     Teakel  v. 
McAtee,  600. 

When  parent  is  liable  for  torts  of  his  children.  See  Tbovkr  ajo)  CJon- 
VER8ION,  1,  2.    Hower  v.  Ulrich,  410. 

PAYMENT.    Duty  of  husband  to  pay  over  legacy  to  wife,  1-3.    See  Hus- 
band AND  Wife.    KitteVs  Est,  445. 

PAROL  CONTRACT.    For  sale  of  land.    See  Contract,  1.    Stattjtb  of 
Fbatjds,  1.    Bineer  v.  Collins,  342. 

PARTIES.    See  Contbact,  3-6.    Flegal  v.  Hoover,  27«. 

PASSENGER  RAILWAYS.    See  Street  Railways. 

PAVING.    See  Municipal  Claim,  2.    Scranton  v.  Jermyn,  107. 

Municipal  claim  for.  See  Municipal  Claim,  5-9.  HarrisburgT.  Bap- 
tist, 526. 

PAYMENT.    Presumption  of.  See  Married  Women,  5.   Lewis's  Est, ,dZl. 

PEDDLERS. 

1.  A  municipal  ordinance  prohibiting  peddling  without  a  license  is  a 
proper  police  regulation,  but  it  must  be  directed  against  tlie  business, 
and  not  against  a  class  of  persons  engaged  in  the  business,  otherwise  it 
is  a  trade  regulation  and  invalid :  Sayre  Borough  v.  Phillips,  148  Pa.  482, 
followed.     Shamokin  Bor.  v.  Flannigan,  43. 

2.  A  borough  ordinance  provided :  **  That  from  and  after  the  passage 
of  this  ordinance  it  shall  be  unlawful  for  any  person  or  persons,  to  sell  or 
offer  for  sale  within  said  borough  as  a  hawker,  peddler,  traveling  mer- 
chant, or  agent,  either  by  sample  or  otherwise,  any  garden,  farm,  or 
daily  products,  or  any  other  foreign  or  domestic  goods,  wares  or  mer- 
chandise, without  first  obtaining  from  the  chief  burgess  a  license  so  to 
do.  Provided,  however,  that  this  ordinance  shall  not  apply  to  those  per- 
sons holding  mercantile  license  within  the  borough,  who  comply  with 
the  market  ordinance,  nor  to  pereons  selling,  or  offering  for  sale,  tlie 
products  of  tlieir  own  farm  or  garden,  and  liucksters  who  first  attend 
the  borough  market,  and  comply  with  the  provisions  of  the  market  or- 
dinance."    Held,  that  the  ordinance  was  invalid.    lb. 

PLEADING.    Act  of  April  22, 1856,  P.  L.  523,  does  not  need  to  be  specially 

pleaded.     Way  v.  Uooton,  8. 
PHOTOGRAPH.     As  evidence  in  criminal  proceeding.    See  Criminal 

Law,  8.     Com.  v.  Conners,  147. 
POOR  LAW. 

1.  Under  the  act  of  June  13,  1836,  P.  L.  546,  an  appeal  from  an  order 
of  removal  of  a  pauper  must  be  made  to  tlie  next  court  of  quarter  se&> 
sions  after  the  order  of  removal  is  made,  although  the  removal  is  not 
actual  but  constructive  only.     Walker  Overseers  v.  Poor  Directors,  426. 

2.  Wliere  an  order  of  removal  is  served  on  or  prior  to  January  29th, 
the  appeal  must  be  taken  to  the  court  of  quarter  sessions  wliich  com- 
mences on  the  1st  and  ends  on  tlie  4th  of  February.  An  appeal  to  the 
April  sessions  is  too  late.     Ih. 

POWER.    Of  sale  in  will.     See  Will,  5,  8.     O'Bourke  v.  Sherwin,  285; 
Ilackett  V.  Milnor,  1. 

PRACTICE,  COMMON  PLEAS.    See  Affidavit  of  Dbfencw;  Execu- 
tion. 

Habere  facias  on  judgment  in  ejectment.  See  Ejectment,  1,  2. 
Krepps  V.  Mitchell,  320. 
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PRACTICE,  COMMON  FIjEAS— continued. 

In  road  cases.    See  Road  Law,  3.     Connellmille  v.  Hogg^  326. 
Mistake  of  prothonotary  in  omitting  to  affix  his  signature  to  jurat. 
See  Shebiff's  Sale,  2.     Cake  v.  Cake,  47. 

1.  After  a  case  has  been  put  at  issue  the  refusal  of  leave  to  file  an 
amended  affidavit  of  defence  is  not  the  subject  of  exception.  In  the  ab- 
sence of  a  rule  of  couii;  the  affidavit  of  defence  has  no  bearing  on  the  is- 
sue, or  the  evidence  at  the  trial.  The  Procedure  Act  of  1887  has  made 
no  change  in  the  law  in  this  respect    Flegal  v.  Hoover,  276. 

2.  The  allowance  or  refusal  of  a  discontinuance  is  within  the  discre- 
tion of  the  court  below,  and  is  not  reviewable  by  the  Supreme  Court 
Hall  V.  Vanderpool,  162. 

PRACTICE,  SUPREME  COURT. 

1.  An  assignment  of  error  to  the  admission  of  evidence  which  falls  to 
set  forth  the  evidence  admitted  under  the  exception  is  defective. 

Butchers  Ice  S  Coal  Co,,  Ltd.,  v.  Phila,  54;  Bidvoell  v.  Evans,  80. 

2.  On  an  appeal  from  a  judgment  in  condemnation  proceedings,  plain- 
tififs  only  assignment  of  error  was  **  the  action  of  the  learned  judge  at 
the  trial,  after  the  jury  had  been  sworn,  in  calling  before  him  one  of  the 
counsel  for  appellant  and  the  counsel  of  said  company  respondent  and 
saying  to  them:  *  I  will  not  allow  a  verdict  in  this  case  for  more  than 
$4,000  to  stand.*  "  Nothing  was  printed  in  appellant* s  paper  book  ex- 
cept the  names  of  tlie  parties,  the  history  of  the  case,  the  assignment  of 
error,  and  argument  In  appellee* s  paper  book  it  was  stated  Uiat  no  bill 
of  exceptions  had  been  sealed  in  the  case,  and  that  the  language  of  the 
trial  judge  had  been  misstated.  Held,  tliat  the  judgment  should  be  af- 
firmed.    Harris  v.  Schuylkill  Biver  E.  Side  B,  B,,  252. 

PRESUMPTION.    As  to  change  of  domicile.    See  Domicile.    Price  v. 
PHce,  617. 

Of  payment.    See  Married  Women,  1.    Lewises  Est,  337. 
As  to  legislative  intent.    See  Statutes,  1.    SprotU  v.  Murray,  293. 
PRINCIPAL  AND  AGENT.    Mistake  of  insurance  agent  in  filling  out 
application  for  insurance.     See  Insurance.    Meyers  v.  Ins.  Co.,  420. 

1.  An  agent  employed  to  sell  land,  whose  authority  has  been  revoked, 
may  recover  from  his  principal,  upon  a  quantum  meruit,  the  expendi- 
tures which  he  has  been  encouraged  to  make  in  effecting  the  sale,  and 
compensation  for  his  labor  and  time.    Jaekel  v.  Caldwell,  266. 

2.  A  real  estate  title  company  is  liable  for  the  loss  of  a  fund  received 
by  the  solicitor  of  the  company  while  acting  within  the  apparent  scope 
of  his  duties,  and  embezzled  by  him.  Independent  B.  &  L.  As8''n  v.  Beal 
Est  Title  Co.,  181. 

3.  A  client  of  a  real  estate  tjtle  company  made  to  the  company  two 
applications  for  loans,  one  to  be  used  in  paying  off  the  mortgage  of  a 
building  and  loan  association  on  her  Thompson  street  house,  and  the 
other  to  be  secured  by  a  mortgage  on  a  house  on  Morris  street  which  she 
proposed  to  purcliase.  The  company  was  to  do  the  conveyancing.  To 
secure  possession  of  the  Morris  street  house,  she  paid  to  the  solicitor  of 
the  company  the  portion  of  the  purchase  money  which  she  was  to  pay 
in  cash.  The  company,  in  settling  with  the  vendor,  did  not  apply  the 
cash  tlius  received  by  the  solicitor,  but  used  the  money  applied  for  on  the 
Thompson  street  application.    Subsequently  the  solicitor  notified  the 
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PRINCIPAL  AND  AQUli^T— continued, 
treasurer  of  the  building  and  loan  association  to  come  for  settlement, 
and,  when  he  did  so,  gave  hira  fifty  cents  and  requested  him  to  go  to  the 
recorder's  office  and  satisfy  the  mortgage  of  the  association.  When  this 
was  done,  the  solicitor  gave  the  treasurer  his  personal  check,  and  re- 
quested him  to  hold  it  for  three  days  before  presenting  it,  which  was 
done.  When  the  check  was  presented,  there  were  no  funds  to  meet  it. 
On  a  bill  in  equity  for  the  cancellation  of  the  entry  of  satisfaction:  Held, 
(1)  that  a  coui-t  of  equity  had  jurisdiction  notwithstanding  the  addition- 
al remedy  at  law  by  assumpsit;  (2)  tliat  the  action  of  plaintiffs  treasu- 
rer in  accepting  the  solicitor's  pei*8onal  check  and  holding  it  for  three 
days  did  not,  under  the  circumstances,  discharge  the  title  company  from 
liability;  (3)  that  the  solicitor  was  acting  within  the  apparent  scope  of 
his  duties  in  the  transaction,  and  (4)  that  plaintiff  was  entitled  to  the 
relief  sought.    16. 

PRINCIPAL  AND  SURETY.  Illegality  in  appointment  of  guardian  does 
not  relieve  surety.    See  Guabdian  and  Wabd,  1.    Doner's  Est.,  301. 

Liability  of  surety  of  trustees.  See  Husband  and  Wife,  1.  KitteVs 
Est.,  445. 

1.  Where  two  persons  are  jointly  and  severally  bound  as  sureties  for 
the  debt  of  anotlier,  there  is  an  implied  promise  by  each  surety  to  tlie 
other  to  pay  one  half  of  their  principal's  debt  in  case  of  his  inability  to 
pay  it,  and  their  relation  to  each  other  for  one  half  of  the  debt  is  that  of 
principal  and  surety.    Baily^s  Est.,  634. 

2.  If  a  surety  gives  a  legacy  to  his  principal,  the  latter  cannot  recover 
it  from  the  estate  of  the  former  until  he  has  satisfied  or  furnished  in- 
demnity against  the  demand  for  which  the  testator  was  his  surety.  If 
the  debt  of  the  principal  has  been  paid  by  the  surety  or  his  estate,  such 
payment  may  be  relied  on  to  satisfy  or  reduce  the  amount  of  the  legacy, 
and  this  is  so  although  the  payment  was  made  by  the  estate  after  pro- 
ceedings for  the  recovery  of  the  legacy  were  instituted.    lb. 

3.  Testator  and  one  of  his  legatees  were  co-sureties  jointly  and  sever- 
ally liable  for  the  default  of  a  guardian.  After  testator's  death,  but  be- 
fore distiibution  of  his  estate,  the  legatee  sold  and  assigned  his  legacy 
to  another.  After  the  assignment,  default  was  made  by  the  guardian, 
whereupon  testator's  executors  paid  the  whole  amount  of  the  loss.  Held, 
that  one  half  of  the  loss  for  which  the  legatee  was  liable  as  co-surety  of 
testator,  could  be  setoff  against  the  legacy  although  the  legacy  had  been 
assigned  to  a  bona  fide  purchaser  for  value  without  notice.     lb, 

PRIVATE  WAY.  Obstruction  of  private  way.  See  Railroads,  1-4. 
Kemp  V.  Pennsylvania  B.  R.,  430. 

PROTEST.  Against  method  of  laying  pavement  See  Municipai,  Claim, 
8.     Harrisburg  v.  Baptist,  526. 

PROTHONOTARY.  Mistake  of,  in  omitting  to  affix  signature  to  jurat. 
See  Sheriff's  Sale,  2.     Cake  v.  Cake,  47. 

PUBLIC  BUILDINGS  COMMISSION.  Of  Philadelphia.  See  Constitu- 
tional Law,  1.      Perkins  v.  PliHadelphia,  554. 

PUBLIC  OFFICERS.    See  Officers. 

PUBLIC  POLICY.  When  declai-ation  of  trust  is  against  See  Trusts 
AND  Trustees,  4.     Oirard  Trust  Co.  v.  Mellor,  579. 
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QUANTUM  MERUIT.  See  Pbincipal  and  Agent,  1.  Jaekel  v.  Cald- 
well, 208. 

QUO  WARRANTO.  Receiver  cannot  be  appointed  in  quo  warranto  pro- 
ceedings.   See  Receivbb,  1.     Com,  v.  Order  qf  Vesta^  631. 

RAILROADS.    See  Nkgligknce,  1-6. 

Discrimination  in  rates  by.  See  Cohhon  Gabbier,  1.  Hoover  v. 
Pennsylmnia  R,  R.,  220. 

Easement  in  land  enjoyed  by.    See  Doweb.    Fellows  v.  Loomia,  74. 

Appeal  from  judgment  in  condemnation  proceedings.  See  Pbactioe, 
S.  C.  2.     Harris  v.  R,  i?.,  252. 

Tax  on.    See  Taxation,  6-0.    Com,  v.  Fall  Brook  Coal  Co,^  488. 
Obstruetion  of  Priyate  Way. 

1.  Where  the  easement  of  a  private  way  is  imposed  by  the  owner  of 
one  portion  of  his  real  estate  for  the  benefit  of  another  portion,  a  rail- 
road company  which  purchases  the  land  upon  which  the  private  way  is 
situated,  takes  the  property  subject  to  the  easement.  Kemp  v.  Penna, 
R,  R.,  430. 

2.  The  rule,  however,  does  not  apply  where  the  owner  of  the  land  has 
granted  to  the  railroad  company  the  right  to  enter  upon  the  land  and  lo- 
cate a  railroad  thereon,  and  has  agreed  to  execute  and  deliver  a  deed  in 
fee  simple  for  the  premises  clear  of  all  incumbrances,  and  also  a  release 
of  all  damages  arising  from  the  construction  and  the  operation  of  the 
railroad.    lb. 

Release  of  Damages. 

8.  An  agreement  between  a  landowner  and  a  railroad  company  to  sell 
the  latter  a  right  of  way  across  the  premises  of  the  former,  covers  all 
damages  of  whatever  sort  suffered  by  the  landowner  for  which  he  is 
legally  entitled  to  compensation.    lb, 

4.  A  landowner  conveyed  a  strip  of  land  two  hundred  and  ten  feet  in 
width  to  a  railroad  company,  and  released  the  company  from  all  claims 
or  damages  which  might  accrue  by  reason  of  the  construction,  main- 
taining and  operating  the  railroad  on  and  over  the  land.  At  the  time 
of  the  conveyance  tliere  was  on  the  strip  a  private  way  connecting  one 
part  of  the  owner^s  land  with  another.  Where  the  lane  crossed  the 
tracks  there  was  a  plank  crossing  between  the  rails.  Subsequently  the 
railroad  company  laid  twenty-four  tracks  on  the  strip,  practically  con- 
verting it  into  a  yard.  No  plank  crossing  was  laid  between  any  of  the 
rails,  and  the  lane  was  seriously  obstructed.  Held,  that  the  release  of 
damages  covered  the  injury  done  by  the  obstruction  of  the  way,    16. 

RAILWAYS.    See  Stbeet  Railways. 

RATES.  Discrimination  in  rates  by  railroad  company.  See  Cohmon 
Oabbieb,  1.    Hoover  v.  Pennsylvania  R,  -B.,  220. 

REBATES.    See  Common  Cabbibb,  1.    Hoover  v.  Pennsylvania  R.  R,,  220. 

RECEIVER. 

1.  A  receiver  is  not  a  common  law  officer,  and  no  authority  exists  for 
his  appointment  in  quo  warranto  proceedings,  unless  it  can  be  found  in 
express  statutory  provision.     Com,  v.  Order  of  Vesta,  531. 

2.  Under  the  act  of  April  4,  1872,  P.  L.  46,  relating  to  dissolution  of 
corporations,  the  regular  and  ordinary  course  of  administration  of  assets 
is  by  the  officers  of  the  corporation  as  trustees,  and  the  power  to  super- 
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RECEIVER— continwed. 
sede  this  mode  by  the  special  appointment  of  a  receiver  is  in  tbe  Supreme 
Court,  without  regard  to  the  court  which  rendered  the  judgment  of 
ouster.    lb. 

8.  Not  determined  whether  tliis  power  is  an  exercise  of  original  juris- 
diction which  was  taken  away  by  the  constitution  of  1874.    lb. 

4.  A  court  of  common  pleas  has  no  jurisdiction  under  the  act  of  1872 
to  appoint  a  receiver  of  a  corporation,  where  none  of  the  property  of  the 
corporation  is  in  the  county,  where  none  of  the  officers  are  resident  or 
are  served,  and  the  application  is  made  by  the  commonwealth  and  not  by 
a  creditor  or  stockholder,    lb. 

5.  On  an  application  by  the  commonwealth  for  the  appointment  of  a 
receiver  of  a  corporation  against  which  a  judgment  of  ouster  has  been 
entered,  jurisdiction  will  not  be  given  to  the  common  pleas  by  the  filing 
of  informal  letters  from  stockholders,  which  contain  no  averments  of 
fact  upon  which  the  court  may  act,  and  which  are  not  sworn  to.    Ih. 

6.  The  act  of  April  26, 1893,  authorizing  the  appointment  of  receivers 
where  corporations  have  been  dissolved  by  judgment  of  ouster,  does  not 
apply  to  a  case  where  the  afifairs  of  a  corporation,  after  judgment  of  ous- 
ter, are  at  the  date  of  the  passage  of  the  act  in  course  of  adjudication 
by  a  competent  court.    16. 

7.  The  direction  in  the  act  that  the  receiver  **  shall  be  held  to  super- 
sede an  assignee  of  the  corporation  in  possession,"  will  not  authorize 
the  court  appointing  the  receiver  to  make  summary  orders  upon  an  as- 
signee who  is  under  the  juiisdiction  of  another  court.  The  receiver 
must  go  into  that  court  for  an  account  and  order  to  turn  over  the  prop- 
erty by  the  assignee.    lb. 

8.  An  assignee  for  the  benefit  of  creditors  is  entitled  to  select  his  own 
counsel;  and  if  other  parties  are  not  satisfied  that  their  interests  are  be- 
ing properly  cared  for,  they  must  employ  their  own  counseL    lb. 

RECORD.    As  notice  of  want  of  authority  of  administrator  of  guardian  to 
release  a  lien  of  a  judgment.    See  Judgment.    Brown  v.  Thompson^  297. 
RELEASE.    Of  guardian  by  ward.    See  Guabdiai!^  Aia>  Wabd,  2,  3.    At- 
exander'a  Est.,  368. 

Of  lien  of  judgment  by  administrator  of  guardian.    See  Jxjd^ukst. 
Brown  v.  Thompsony  297. 
Of  liens.    See  Mechanic's  Lien,  1.    Lane  v.  Corr,  250. 
Of  land  damages.    See  Railboads,  3.    Kemp  v.  B.  B.j  430. 
RESCISSION.    Of  contract    See  Sale,  1-22.    Stembergh  v.  Chickiea  Iron 
Co.,  34;  Mahaffey  v.  Ferguscm,  156;  Schwartz  v.  McCloskey,  258;  Weasel 
V.  Weiss,  591 ;  Sloane  v.  8hiffer,  59;  Schofield  v.  Skiff er,  65;  Boyd  v.  ShSf- 
fer,  100. 

Of  contract  by  mutual  consent.    See  Contbact,  5.    FlegcU  v.  Hoover, 
276. 
RETURN.    Of  sheriff  to  writ  of  habere  facias.    See  Ejectment,  2.    Krepps 

V.  Mitchell,  320. 
REVOCATION.    Of  agency.    See  Principal  and  Agent,  1.    Jaekel  v. 
Caldwell,  266. 
Of  legacy.    See  Will,  3.     Wain's  Est,  194. 
REVENUE  COMMISSIONERS.    Powers  of.    See  Taxation,  12-14.    Lack 
awanna  Cotmty,  477. 


Digitized  by  VjOOQlC 


INDEX.  691 

REWARD.    Resolutions  offering  reward.    See  Municipalities,  4.    Shaub 

V.  Lancaster,  862. 
RIGHT  OF  WAY.    See  Railboads,  1.    Kemp  v.  R.  i?.,  430. 
ROAD  LAW. 

Boad  Masters  in  Warren  Coontj. 

1.  Under  the  act  of  April  12, 1869,  P.  L.  879,  relating  to  Warren  county, 
and  providing  that  road  masters  of  a  township  shall  collect  the  road  tax 
and  "  shall  have  all  the  power  and  authority  which  is  vested  in  collect- 
ors of  county  and  state  taxes  by  existing  laws,"  road  masters  are  tax 
collectors,  and  must  file  the  bond  required  of  tax  collectors  by  §  32  of 
the  act  of  April  15,  1834,  P.  L.  509.    Mead  Twp,  v.  Couae,  311. 

2.  A  de  facto  collector  of  taxes  cannot  be  heard  to  deny  the  validity 
of  his  appointment.    lb. 

Opening  Streets. 

8.  A  landowner  was  awarded  damages  for  a  street  opened  through  one 
piece  of  ground  owned  by  him,  and  at  the  same  time  was  assessed  with 
benefits  accruing  to  another  piece  of  ground.  He  appealed  from  both 
awards.  While  the  appeals  were  pending,  the  borough,  without  tender 
of  security,  demanded  that  he  should  build  a  foot  walk  and  gutter  along 
the  new  street,  and,  meeting  with  a  refusal,  entered  upon  his  land  and 
built  the  foot  walk  and  gutter,  and  filed  a  municipal  claim  against  the 
property  for  the  cost  of  the  same,  together  with  twenty  per  cent  penalty. 
Subsequently  the  appeals  from  the  awards  were  tried  together,  and  a 
judgment  was  entered  against  appellant.  An  appeal  was  taken  from  the 
judgment  to  the  Supreme  Court,  but  it  was  nonprossed.  The  judgment 
was  subsequently  paid  and  satisfied.  Afterwards  a  scire  facias  on  the 
municipal  claim  was  tried  and  a  verdict  and  judgment  was  entered 
against  defendant,  who  appealed  to  the  Supreme  Court  Held,  (1)  that 
the  entry  of  the  municipal  claim,  while  the  appeal  from  the  appraise- 
ment was  pending,  was  irregular,  and  could  have  been  stricken  off  on 
motion;  (2)  that  such  entry  constituted  a  technical  defence  to  the  scire 
facias  on  the  municipal  claim;  (3)  that  the  contest  after  a  trial  on  the 
merits  was  reduced  to  such  limits  that  the  Supreme  Court  would  not  be 
justified  in  sending  the  case  back  to  the  court  below;  (4)  that  it  was  a 
proper  case  to  use  the  power  conferred  upon  the  Supreme  Court  to  set 
aside,  modify  or  reduce  a  judgment,  as  justice  may  seem  to  require; 
(5)  that  judgment  should  be  entered  against  appellant  for  the  amount  of 
the  municipal  lien,  with  interest  from  the  date  of  the  entry,  and  for 
costs  which  had  accrued  since  the  judgment  of  nonpros  in  the  appraise- 
ment case.     Conneilsville  Bor.  v.  Hogg,  326. 

SALARY.    Change  of.    See  Mxjnicipalities,  1;  Statutes.    Devera  v. 

York  City,  359. 
SALE.    See  Sheriff's  Sale. 

Of  land  by  agent.  See  Pbincipal  and  Aobnt,  1.  Jaekel  v.  Caldwell, 
266. 

Power  of,  in  will.    See  W11.L,  5.    Hackett  v.  Milnor,  1. 
Rescission. 

1.  A  person  seeking  rescission  of  a  contract  must  return  or  offer  to 
return  what  he  has  received  under  it,  and  thus  put  the  other  party  as 
nearly  as  possible  in  the  same  situation  in  which  he  was  before  the  con 
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tract.    This  rule,  however,  is  wholly  an  equitable  one,  and  impossible 
or  unreaMonable  things,  which  do  not  tend  to  accomplish  equity  in  the 
particular  transaction,  are  not  required.     Sloane  v.  Shiffer,  59. 

2.  A  firm  of  retail  dealers  by  fraudulent  representations  induced  plain- 
ti£F8,  wholesale  dealers,  to  sell  them  goods.  Goods  were  sold  at  various 
dates  during  the  succeeding  six  months,  ^^or  about  two  thirds  of  the 
goods  notes  were  given.  Some  of  the  earlier  notes  were  paid,  but  the 
remaining  notes  and  the  book  account  were  not  paid.  The  purchasers 
of  the  goods  confessed  judgments  to  other  creditoi*s,  and  plaintiffs  hav- 
ing identified  certain  of  the  goods  levied  upon,  notified  the  sheriff  that 
they  had  rescinded  the  contract  of  sale,  and  claimed  the  goods.  On  an 
intei*pleader,  the  evidence  tended  to  show  that  the  purchasers  had  re- 
ceived from  customers  who  had  purchased  some  of  the  goods  more  than 
the  amount  of  the  notes  paid  to  plaintiffs.  Held,  that  plaintiffs  were 
not  bound  to  refund  the  amounts  of  the  notes  paid  to  them,  and  that  a 
verdict  and  judgment  in  their  favor  should  be  sustained.    lb. 

3.  In  the  above  case  it  was  held  that  the  tender  of  the  unpaid  notes, 
made  on  the  day  of  the  trial,  was  not  too  late.    lb. 

4.  Where  the  rights  and  liabilities  of  the  parties  have  in  no  way  been 
changed  by  the  delay,  the  tender  will  be  treated  as  if  made  at  the  date 
of  rescission.    lb. 

6.  Unless  there  are  convincing  facts  in  evidence  to  show  with  clear  cer- 
tainty that  a  condition  of  insolvency  was  well  known  to  a  purchaser  of 
goods  at  tlie  time  when  he  assei-ted  solvency  as  a  means  of  procuring  a 
sale  of  goods  to  himself,  his  assertion  does  not  have  that  aspect  of  fraud 
or  artifice  or  misrepresentation  which  is  required  to  abrogate  an  exe- 
cuted contract.     Wesaels  v.  Weiss  Bros.^  691. 

6.  If  an  intending  purchaser  has  a  right  to  regard  himself  as  solvent, 
and  fii-mly  believes  that  he  is  so,  and  thei'efore  asserts  his  solvency  to 
an  intending  seller  who  sells  him  goods,  his  assertion  of  his  solvency  is 
not  fraudulent,  even  though  insolvency  actually  arises  before  payment 
for  the  goods  is  made.    10. 

7.  It  does  not  follow  that,  if  a  business  man^s  obligations  exceed  his 
resources  and  he  ought  to  have  known  the  fact,  his  assertion  of  his 
ability  to  pay  for  an  intended  purchase  was  a  trick  or  artifice  to  deceive 
the  seller.  It  might  be  so  of  it  might  not,  depending  on  the  other  facts 
in  the  case.  But  intrinsically  and  by  itself  alone  it  would  not  be.  The 
evidence  of  fraud  in  this  case  was  held  not  sufficient  to  submit  to  the 
jury.    lb. 

8.  If  the  vendor  of  goods  does  not  rely  on  fraudulent  representations 
made  by  the  vendee,  and  does  not  part  with  his  goods  upon  the  faith  of 
such  representations,  he  cannot  rescind  the  contract  of  sale  on  the  ground 
of  fraud.    Boyd  v.  Shiffer,  100. 

9.  Vendors,  before  selling  goods  to  vendees,  made  inquiry  of  another 
merchant  as  to  vendees'  financial  standing.  The  merchant  without  ex- 
pressing an  opinion  sent  to  vendors  a  written  statement  of  vendees  sim- 
ilar in  character  to  the  false  statement  which  vendees  had  previously 
sent  to  vendors.  Held,  that  the  question  whether  the  vendors  had  relied 
wholly  upon  the  false  statement  of  the  vendees  was  a  question  of  fact 
for  the  jury.    lb. 
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10.  Where  a  sale  of  goods  has  been  made  under  fraudulent  representa- 
tions by  the  vendee,  the  vendor  does  not  lose  his  right  to  rescind  because 
he  demanded  payment  or  security  from  the  vendee  before  declaring  a 
rescission  of  the  contract.    lb, 

11.  If  the  purchasers  of  bar  iron  do  not  make  any  objection  to  its 
quality  for  fifty-six  days  after  the  last  car  load  is  shipped  to  them,  they 
cannot  rescind  their  contract     Sternbergh  v.  CkickiesJron  Co,,  34. 

12.  A  purchaser  of  goods  cannot  rescind  the  contract  by  writing  to  the 
seller  as  follows:  "  We  think  it  would  be  well  for  you  to  come  here  and 
see  them  and  say  what  you  wish  to  have  done  with  them.  We  are 
obliged  to  reject  them  as  utterly  unfit  for  our  use  and  wish  you  to  take 
them  away."    lb, 

13.  A  dealer  in  iron  ofifered  certain  iron  to  a  maker  of  rivets,  who  an- 
swered-as  follows:  "We  must  have  the  very  best  quality  for  this  pur- 
pose, and  we  should  want  it  right  along  all  the  time  of  the  same  quality, 
if  we  found  it  satisfactory."  To  this  the  following  reply  was  sent:  "  As 
the  best  way  of  finding  out  whether  the  bars  will  answer  your  purpose 
is  to  try  them,  we  suggest  that  you  take  a  sample  car  load."  The  iron 
was  sent,  and  proving  satisfactory  other  ordei*s  were  given.  Subse- 
quently the  rivet  maker  suggested  a  different  mixture  for  the  iron,  and 
this  was  agreed  to  and  iron  was  made  in  accordance  with  his  sugges- 
tions.   Held,  that  there  was  no  warranty  of  the  quality  of  the  iron.    lb, 

14.  In  order  that  a  vendor  may  rescind  a  contract  of  sale  of  chattels, 
he  must  return, to  the  purchaser  any  money  paid,  and  must  relinquish 
any  advantage  gained  by  the  contract.     Schojield  v.  Shiffer,  65. 

15.  Where  goods  are  sold  under  fraudulent  representation,  and  are  all 
delivered  under  one  contract  of  sale,  the  vendors  may  rescind  the  con- 
tract without  tendering  to  the  vendees  the  portion  of  the  purchase  money 
paid,  if  it  appears  that  the  value  of  the  goods  reclaimed  does  not  exceed 
the  balance  due  the  vendors.    lb, 

16.  The  execution  creditors  of  the  vendee  of  goods  have  a  standing  to 
contest  the  right  of  the  vendors  of  tlie  goods  to  i-escind  the  sale  on  the 
ground  of  alleged  fraudulent  representations,    lb, 

17.  The  rights  of  vendors  of  chattels  to  rescind  the  sale  on  the  ground 
of  fraudulent  representations,  is  not  defeated  by  a  failure  to  tender  back 
notes  given  for  the  purchase  money,  if  in  interpleader  proceedings  be- 
tween the  vendors  and  the  vendee^s  execution  creditors,  the  vendors  file 
the  notes  in  court  before  the  verdict  is  rendered.    lb, 

18.  In  interpleader  proceedings  between  vendors  of  goods  claiming  to 
rescind  a  sale  and  the  vendee^s  execution  creditors,  it  is  proper  to  admit 
in  evidence  false  written  statements  of  the  vendee's  business  standing 
submitted  to  other  dealers  beside  the  vendors,  in  order  to  show  a  gen- 
eral fraudulent  scheme  to  obtain  a  large  amount  of  goods  from  various 
dealers,  and  that  the  purchase  from  the  vendors  was  only  a  small  pai-t 
of  the  larger  scheme.    lb, 

10.  A  vendor  of  goods  who  claims  to  have  rescinded  the  sale  on  the 
ground  of  fraud,  cannot  maintain  trespass  against  the  sheriff  for  the 
wrongful  seizure  and  sale  of  the  goods  as  the  property  of  the  vendee, 
where  the  debt  of  the  plaintiff  in  the  execution  was  contracted  after  the 
alleged  voidable  sale.     Schwartz  v.  McCloskey,  258. 
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SALE — continued. 

20.  The  rule  that  the  vendor  of  goods,  claiming  to  rescind  the  sale  on 
the  ground  of  fraud,  must  tender  hack  any  part  of  the  purchase  money 
received  hy  him,  as  a  condition  of  the  reclamation  of  the  goods,  applies 
even  when  the  goods  are  in  the  hands  of  the  sheriff  at  the  time  the  res- 
cission is  claimed.    lb. 

Warranty. 

21.  Where  a  purchaser  of  standing  timher  goes  upon  the  land  and  has 
an  opportunity  to  see  the  timber,  he  will  not  be  permitted  to  defend  an 
action  for  the  purchase  money  on  the  ground  that  he  was  deceived  by 
the  vendor's  misrepresentations  of  the  quality  and  quantity  of  the  timber; 
nor,  where  it  appears  that  he  dealt  with  the  vendor  at  arms  length,  will 
he  be  permitted  to  claim  that  such  misrepresentations  amounted  to  a 
warranty.    Mahaffey  v.  Ferguson,  166. 

22.  Where  a  sale  is  consummated  by  means  of  fraud,  the  vendee,  upon 
the  discovery  of  the  fraud,  has  a  right  either  to  affirm  or  disaffirm  the 
purchase.  If  tlie  latter,  it  is  his  duty  to  do  so  promptly,  when  the  par- 
ties can  be  restored  to  their  original  position.  And  whether  they  can 
be  so  restored  is  ordinarily  a  question  for  the  jury.    lb, 

SEAL. 

1.  Any  flourish  or  mark,  however  irregular  or  inconsiderable,  is  a 
good  seal,  provided  the  parties  intend  it  to  be  a  seal.  The  word  **Beal'' 
or  the  letters  **  L.  S.  **  wiitten  in  an  instrument  constitute  a  seal,  if  so 
intended.    Lorah  v.  Nissley,  329. 

2.  Where  a  person  writes  his  name  in  a  printed  form  of  note,  to  the 
left  of  the  printed  word  **  seal,''  so  as  to  bring  the  latter  into  the  usual 
and  proper  place  for  a  seal,  he  adopts  the  act  of  the  printer  in  putting 
the  word  there  for  a  seal.    lb, 

SERVANT.    See  Masteb  and  SEBVAirr;  Kegligbncb. 

SERVICES.    Claim  for,  by  married  woman.    See  Mabbied  Woken,  4. 

Lewis's  Est,  337. 
SET-OFF.    See  assignment,  2.     SpotVs  Est,  281. 

Against  legacy.    See  Pbincipal  and  Subety,  2.    Baily^s  Est,  684. 
SEWER.    Injury  to  wharf  by  sewer  outlet    See  Whabves.    Butchers  etc. 

Ice  Co.  V.  Phila.,  54. 
SHERIFF.    Return  of,  to  writ  of  habere  facias.    See  Ejectment,  1,  2. 

Krepps  V.  Mitchell,  320. 
Trespass  against,  for  alleged  wrongful  levy.  See  Sale,  10, 20.  Schwartz 

V.  McCloskey,  258. 
SHERIFF'S  SALE.    Distribution  of  proceeds  of.    See   Landlobd  and 

Tenant,  1.    Wages,  1-4.    Timmes  v.  Metz,  384. 

1.  Mere  inadequacy  in  price  is  in  itself  insufficient  grounds  upon 
which  to  set  aside  a  sheriff's  sale,  if  the  sale  is  in  all  respects  regular, 
and  no  fraud  is  shown  to  have  been  practiced.     Cake  v.  Cake,  47. 

2.  Where  it  appears  that  an  answer  to  a  petition  to  set  aside  a  sher- 
iffs sale  has  been  sworn  to,  but  the  prothonotary  by  mistake  omitted  to 
affix  his  signature  to  the  jurat  at  the  time  the  oath  was  administered, 
he  may  be  permitted  by  an  order  of  court  to  subsequently  sign  the 
jurat.    lb, 

SIDEWALK.    Defects  in.    See  Negligence,  6,  7.    Lohr  v.  PhUipsbvrg, 
246. 
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SLANDER. 

1.  One  who  malioioosly  repeats  a  slanderous  accusation  is  guilty  and 
answerable  in  damages,  and  the  fact  that  he  did  not  originate  the  slander 
will  only  go  in  mitigation  of  damages.     Wallace  v.  Rodyers,  395. 

2.  Where  special  damages  are  claimed  they  should  be  distinctly  aver- 
red, and  whei-e  the  wrong  consists  merely  in  the  repetition  of  a  current 
slander,  the  plaintiff  must  ti'ace  his  special  injury  to  the  wrong  of  de- 
fendant. It  is  not  sufficient,  for  recovery  of  special  damages,  to  show: 
(1)  That  defendant  was  one  of  those  who  uttered  it.  (2)  That  because 
of  the  existence  of  such  a  slanderous  accusation,  plaintiff  suffered  a  spec- 
ial injury.    lb, 

3.  In  an  action  for  slander,  it  appeared  that  defendant  had  repeated  a 
statement  that  plaintiff  had  stolen  a  stove  from  a  car  belonging  to  a 
railroad  company  which  employed  him  as  a  car  inspector.  Plaintiff  was 
discharged  from  his  position  by  reason  of  a  report  made  to  the  superin- 
tendent by  a  special  agent  of  the  company  in  which  he  was  charged 
amongst  other  things  with  stealing  a  stove.  The  special  agent  testified 
that  his  report  was  not  based  upon  information  obtained  from  defend- 
ant, but  upon  that  obtained  from  other  parties.  Heldf  that  defendant 
was  not  liable  for  special  damages.    lb. 

STATUTES.  Repeal  of.  See  CoNSTiTUTiONAt  Law,  9.  Perkins  v.  Philor 
delphia,  554. 

Local  and  special  legislation.  See  Cohstitutional  Law,  6.  Perkins 
V.  Philadelphia,  539,  554. 

Title  of  act.    See  Stkeet  Railways,  2.    Smith  v.  Pass,  By.,  5. 

1.  When  the  legislature  re-enacts  language  which  has  received  judicial 
construction  it  carries  the  same  construction  with  it.  But  this  is  a  pre- 
sumption merely,  in  aid  of  the  real  inquiry,  which  is  for  the  legislative 
intent.  If  that  be  clear,  all  presumptions  must  give  way  to  it.  Sproul 
V.  Murray,  298. 

2.  While  the  position  of  a  proviso  in  a  statute  has  a  great  and  some- 
times controlling  influence  upon  the  extent  of  its  applicability,  yet  the 
inference  from  its  position  cannot  override  its  plain  general  intent. 
Devers  v.  York  City,  359. 

8.  By  the  act  of  May  23, 1889,  art.  5,  §  3,  clause  13,  P.  L.  289,  cities  of  the 
third  class  were  empowered  "  to  create  any  office  which  they  may  deem 
necessary  for  the  good  government  and  interests  of  the  city,  and  to  regu- 
late and  prescribe  the  powers,  duties  and  compensation  of  all  such  offi- 
cers, in  accordance  with  this  act;  but  no  ordinance  shall  be  passed 
increasing  or  diminishing  the  salary  or  compensation  of  any  officer  after 
his  election  or  appointment."  Held,  that  the  proviso  contained  in  the 
latter  part  of  the  clause  applied  to  officers  elected,  as  well  as  those  ap- 
pointed under  ordinances.  lb, 
STATUTE  OF  FRAUDS. 

1.  Where  an  agreement  in  writing  for  the  sale  of  land  cannot  be  estab- 
lished without  the  help  of  parol  testimony,  the  agreement  must  be  re- 
garded as  a  parol  contract  only.    Rineer  v.  Collins,  343. 

2.  It  seems  that  the  following  writing  signed  by  the  vendor,  is  within 
the  statute  of  frauds:  "  This  is  to  certify  that  I  have  sold  to  W.  H.  Rineer 
all  my  right  in  the  assigned  estate  of  John  Zahm,  including  the  farm 
and  ore,  for  the  sum  of  $75,  which  I  have  his*  note  for  90  days  on  the 
above  date."    16. 
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STATUTE  OF  FRAJTDS— continued. 

3.  Plaintiff  was  employed  by  a  contractor  to  cut  timber.  He  was  to 
receive  a  certain  amount  per  day,  and  his  board.  After  he  had  been 
working  for  some  time,  he  said  to  an  agent  of  defendants,  who  were 
owners  of  the  land,  that  he  was  afraid  he  would  not  be  paid  for  his 
work.  The  agent  then  said  to  him :  **  Keep  on  to  work  just  as  you  have 
been;  we  will  see  you  paid.**  He  kept  on  at  work,  and  settled  with  the 
contractor,  who  g^ve  him  an  order  on  defendants  for  his  wages,  and  was 
paid  upon  it  the  balance  in  defendants*  hands  due  to  the  contractor. 
Plaintiff  then  sued  defendants  for  the  balance  due.  Ileld^  that  the  agree- 
ment of  defendant's  agent  was  a  collateral  undertaking,  within  the  stat- 
ute of  frauds,  upon  which  there  could  be  no  recovery.  Lewis  v.  Lewis 
Mfg,  Co.,  217. 

STOCK.    Tax  on  capital.    See  Taxation,  1-11.     Com.  v.  Fall  Brook  Coal 
Co,,  488. 

STOCK  TRANSFER.    See  Corporations,  1-4.  Souder  v.  Bank,  374. 

"  STOP,  LOOK  AND  LISTEN."    See  Neolioknck,  4,  6. 

STREETS.    See  Road  Law. 

Flooding  land  by  opening  of.  See  Borough,  1-3.  Frederick  v.  Lans- 
dale  Bor.,  613. 

1.  Under  an  ordinance  for  widening  a  street  **  for  street  purposes  and 
for  an  overhead  bridge  with  a  side  approach,"  a  city  appropriated  a  strip 
of  land  on  the  south  side  of  the  street  and  paid  to  the  owner's  agent  by 
agreement  a  certain  sum  therefor.  When  the  owner's  agent  entered  into 
the  agreement  as  to  the  price,  he  knew  that  the  land  was  to  be  used  as 
an  approach  for  an  overhead  bridge  across  the  street.  The  owner  also 
owned  the  land  on  the  opposite  side  of  the  street,  by  a  different  title  to 
the  land  on  the  south  side.  The  street  was  a  dividing  line  between  two 
wards.  Held,  by  a  divided  court,  that  the  agreement  as  to  price,  be- 
tween the  landowner  and  the  city,  as  to  the  land  actually  appropriated 
did  not  estop  or  prevent  the  owner  from  recovering  consequential  dam- 
ages for  the  injury  done  to  his  land  on  the  north  side  of  the  street  by 
the  construction  of  the  bridge.    Beaver  v.  Harrisburg,  547. 

STREET  RAILWAYS. 

1.  A  preliminary  injunction  restraining  a  borough  from  interfering 
with  the  construction  of  a  street  railway  will  not  be  continued,  where 
the  resolutions  and  ordinances  of  the  borough  council  granting  the 
consent  of  the  borough  to  tlie  construction  of  the  railway  are  conditional 
in  character,  and  it  is  doubtful  whether  the  plaintiff  company  has  ac- 
cepted them,  and  it  is  also  alleged  by  defendant  that  the  resolutions  and 
ordinances  were  never  si$?ned  by  the  burgess  or  advertised  or  posted  as 
required  by  law.    Athens  etc.  Street  By.  v.  Sayre,  23. 

2.  Upon  an  appeal  from  a  refusal  to  grant  a  preliminary  injunction 
to  restrain  a  city  passenger  railway  company  from  leasing  its  road  to  a 
motor  power  company,  the  Supreme  Court  will  not  decide  whether  a 
city  passenger  railway  company,  without  power  under  its  charter  or  un- 
der the  general  laws  relating  to  city  passenger  railways  to  lease  its  line, 
has  such  power  by  implication  under  subdivision  8,  of  §  1,  of  the  act  of 
March  22, 1887,  P.  L.  8,  which  gives  to  motor  power  companies  the  power 
*^  to  lease  the  property  and  franchises  of  passenger  railway  companies 
and  operate  them,"  but  without  stating  in  the  title  of  the  act  a  puspose 
to  enlarge  the  powers  of  city  passenger  railways.     Smith  v.  Posh,  By^  5. 
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SUPREME  COURT.    See  Practice,  S.  C.    Original  jui-isdiction  of.    See 

Receivers,  2,  6.    Com.  v.  Order  of  Veata^  531. 
SURETYSHIP.    See  Principal  and  Surety. 
SURVIVORSHIP.    In  estates  by  entireties.    See  Husbaio)  and  Wife,  4-9. 

Bramberry^s  Est,,  628. 

TAXATION. 
Manufaetaring  Corporations. 

1.  A  power  in  the  charter  of  a  manufacturing  corporation  to  deal  *Mn 
books,  maps,  periodicals,  stationery  and  other  like  articles  "  is  invalid, 
and  such  a  corporation  must  be  considered  as  exclusively  organized  for 
manufacturing  purposes.  A  corporation  so  organized  can  only  be  taxed 
on  BO  much  of  its  capital  stock  as  is  not  invested  in  its  manufacturing 
business.     Com,  v.  Thackara  Mfg,  Co.,  510. 

2.  Under  the  act  of  April  29,  1874,  P.  L.  73,  a  corporation  cannot  be 
organized  to  carry  on  a  mercantile  business  of  dealing  or  of  buying  and 
selling.     Com.  v.  J.  B.  Lippincott  Co.,  513. 

3.  If  the  charter  of  a  company  organized  under  the  act  of  April  29, 
1874,  contains  words  empowering  it  not  only  to  manufacture,  but  also  to 
engage  in  a  mercantile  business,  the  mercantile  words  are  ineffectual, 
and  the  corporation  has  only  the  single  power  to  manufacture.  Such  a 
company  is  taxable  only  on  so  much  of  its  capital  stock  as  is  invested 
in  its  mercantile  business,  under  the  act  of  June  1,  1889,  P.  L.  420.    lb. 

4.  Upon  an  appeal  from  a  tax  settlement  the  court  found  upon  suffi- 
cient evidence  the  following  facts:  **  During  said  year  the  defendant  was 
exclusively  engaged  in  making  and  selling  iron  and  steel  bridges,  build- 
ings, roofs,  viaducts,  turntables  and  other  articles  and  machinery  com- 
posed wholly  or  in  part  of  wood,  iron,  steel  or  other  suitable  material. 
The  process  is  as  follows:  It  buys  from  others  in  a  rough  and  unfinished 
form  all  the  necessary  lumber,  iron,  steel  and  other  metals,  finishes, 
shapes,  frames,  designs  and  makes  suitable  for  use,  the  said  materials 
at  its  own  shops  in  the  city  of  Pittsburgh;  sells  the  finished  material  for 
such  use  as  may  be  intended  or  appropriate;  and  often  frames,  puts 
together  and  erects  the  said  material  into  bridges,  roofs  and  other 
structures,  or  machinery."  Held,  that  tlie  corporation  was  organized 
exclusively  for  manufacturing  purposes  and  was  exempt  from  taxation, 
under  the  act  of  June  1,  1889,  P.  L.  420.  Com.  v.  Keystone  Bridge 
Co.j  500. 

5.  Upon  an  appeal  from  a  tax  settlement  against  a  corporation  organ- 
ized under  the  general  corporation  act  of  April  29,  1874,  the  court  found 
upon  sufficient  evidence  the  following  facts:  **  During  the  said  year  the 
defendant  was  engaged  exclusively  in  making  and  selling  iron  and  steel 
bridges,  roofs,  girders  and  buildings.  The  process  is  as  follows:  It  buys 
from  others  in  a  rough  and  unfinished  form  all  the  necessary  lumber, 
iron,  steel  and  other  metals;  finishes,  shapes,  frames,  designs  and  makes 
suitable  for  use  the  said  material  at  its  own  shops  in  the  city  of  Pitts- 
burgh; sells  the  finished  material  for  such  use  as  may  be  intended  or 
appropriate;  and  often  frames,  puts  together  and  erects  the  said  mate- 
rial  into  bridges,  roofs  and  buildings.'*  Held,  that  the  company  was 
organized  exclusively  for  manufacturing  purposes,  and  was  exempt  from 
taxation.     Com.  v.  Pittsburgh  Bridge  Co.,  507. 
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TAXATION— continued. 
Double  Taxation. 

6.  The  legislature  has  the  power  to  impose  double  taxation,  provided 
it  is  done  in  such  manner  as  to  secure  the  uniformity  which  the  consti- 
tution requires;  but  an  attempt  to  impose  double  taxation  will  not  be 
presumed.     Com,  v.  Fall  Brook  Coal  Co,,  488. 

7.  A  tax  upon  the  capital  stock  in  the  hands  of  a  corporation,  and  a 
tax  upon  the  owners  of  tlie  parts  or  shares  into  which  the  capital  stock 
is  divided,  upon  their  respective  holdings,  is  double  taxation,  and  will 
not  be  supported  except  by  express  enactment.    lb, 

8.  The  acts  of  1889  and  1891  furnish  the  following  scheme  for  the  taxa- 
tion of  stocks:  (1)  The  capital  stocks  of  all  manufacturing  companies 
and  corporations  is  exempt  from  taxation  whether  in  the  hands  of  the 
corporation  or  the  shareholder.  (2)  All  corporations  that  can  be  reached 
directly  by  the  state  are  taxed  upon  their  capital  stock  upon  a  valuation 
graded  according  to  the  dividends  made,  or  an  appraisement  of  the  value 
of  the  shares.  The  tax  is  adjusted  by  the  auditor  general  and  is  pay- 
able to  the  state  treasurer  by  the  officers  of  the  corporation.  (3)  Other 
stocks  not  falling  under  either  of  the  above  classes  are  reached  in  the 
only  way  that  is  possible,  viz. :  by  requiring  the  holder  to  disclose  the 
fact  of  his  holding  them  and  assessing  him  with  the  value  of  the  shares 
he  holds.    lb, 

9.  Where  a  railroad  company  has  paid  a  tax  upon  its  capital  stock 
under  the  acts  of  1889  and  1891,  its  shares  are  not  taxable  in  the  hands 
of  their  holders,  whether  they  are  individuals  or  corporations.  Com. 
V.  Westinghouse  Mfg.  Co.,  151  Pa.  266,  and  Com.  v.  Westinghouse  Air 
Brake  Co.,  151  Pa.  276,  distinguished.    16. 

Bividends. 

10.  Under  the  act  of  June  1,  1889,  P.  L.  420,  a  valuation  of  the  capital 
stock  of  a  corporation  need  only  be  resorted  to  as  a  basis  for  taxation, 
when  no  dividend  has  been  made  or  declared  by  the  corporation,  or 
when  that  made  or  declared  has  been  less  than  six  per  centum  of  the 
par  value  of  the  stock.     Com,  v.  Western  L,  &  I,  Co,,  465. 

11.  During  a  tax  year,  a  land  and  improvement  company  received  from 
rents  and  sale  of  real  estate  $85,000,  being  85  per  cent  of  the  par  value 
of  its  paid  up  stock,  which  it  distributed  among  its  stockholders  in  pro- 
portion to  their  respective  holdings.  The  capital  stock  remained  intact 
after  the  distribution.  The  court  below  found  as  a  fact  that  the  nature 
of  the  business  in  which  the  company  was  engaged  precluded  the  possi- 
bility of  estimating  either  gross  or  net  earnings  accming  during  the  tax 
year,  with  any  reasonable  decree  of  accuracy.  A  settlement  was  made 
against  the  company  charging  it  with  42^  mills,  which  was  at  the  rate 
of  one  half  mill  upon  the  capital  stock  for  each  one  per  centum  of  divi- 
dend.    Held,  that  the  settlement  was  proper.    lb, 

Revenae  Commissioners. 

12.  Under  the  act  of  May  24,  1878,  P.  L.  126,  the  powers  of  the  board 
of  revenue  commissioners  are  limited  to  the  equalization  of  the  valua- 
tion of  property  taxable  for  state  purposes,  and  it  has  no  authority  where 
a  county  has  been  divided  to  apportion  a  credit  allowed  by  the  common- 
wealth to  the  old  county  and  transfer  a  part  of  it  to  the  new  county: 
Com.  V.  Luzerne  Co.,  1  Mona.  418.    Lackawanna  Co.  v.  Com,^  4TI, 
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TAXATION— coniinwed. 

13.  The  board  of  public  accounts,  composed  of  the  auditor  general, 
state  treasurer  and  attorney  general,  has  authority,  under  the  act  of 
April  8, 1869,  P.  L.  19,  to  revise  and  reopen  such  illegal  settlement  of  the 
board  of  revenue  commissioners  and  charge  back  to  the  old  county  the 
credit  taken  from  it,  where  the  action  of  the  board  of  revenue  commis- 
sioners has  been  declared  illegal  by  the  court.    lb, 

14.  The  action  of  the  board  of  revenue  commissioners  in  such  case 
being  beyond  its  powers  and  void,  is  not  conclusive  until  appealed  from, 
and  its  validity  may  be  attacked  collaterally.    lb, 

TAX  COLLECTORS.    Road  masters  in  WaiTen  county  are.    See  Road 
Law,  1.    Mead  Twp,  v.  Couse,  311. 

TENANCY  BY  ENTIRETIES.    See  Husband  and  Wife,  1.     Bramberry's 
Est,  628. 

TENDER.    Of  consideration  paid  on  rescission  of  contract.    See  Sale. 
Shane  v.  Shiffer,  59;  Schofteld  v.  Sh^er,  65. 

TITLE  OF  ACT.    See  Constitutional  Law,  2-13.    Perkins  v.  Philadel- 
phia, 539,  564.    See  Stbket  Railways,  2.    Smith  v.  Pass.  Ry.,  5. 

TITLE  COMPANY.    When  liable  for  fraud  of  agent.    See  Pbincipal 
and  Agent,  2,  3.    B.  <fc  L,  Ast^n  v.  Title  Co.,  181. 

TRANSFER  OF  STOCK.    See  Cobpobations,  1-4.    Souder  v.  Bank,  374. 

TRESPASS.    Against  bailee   under  a  locaUo  operis.    See  Bailment. 
Zell  y.  Dunkle,  353. 

Against  borough  for  flooding  land.  See  Negligence,  8-10.  Fred- 
erick V.  Lansdale  Bor.,  613. 

TROVER  AND  CONVERSION. 

1.  While  a  parent  is  not  liable  for  the  independent  torts  of  his  child,  he 
is  liable  for  trover  and  conversion  committed  by  his  child,  where  he  has 
knowledge  of  the  act  of  conversion,  and  continues  to  enjoy  the  benefit 
of  it.    Hower  v.  Ulrich,  410. 

2.  Defendant  was  employed  to  gather  com  and  store  it  in  plaintiffs 
barn.  The  corn  was  gathered  by  defendant  or  his  family,  and  there  was 
evidence  that  some  of  his  children  had  carried  off  part  of  the  com  and 
put  it  in  his  own  or  his  wife^s  bin.  The  court  charged  that  "  if  some- 
body else  carried  it  (the  com)  away,  if  the  children  or  family  of  the  de- 
fendant, and  he  was  not  present  and  did  not  aid,  abet  or  counsel  them, 
he  would  not  be  guilty.  This  is  an  action  of  trespass,  and  the  defend- 
ant must  be  guilty  of  the  wrongful  or  tortious  act  himself,  or  have  ad- 
vised or  assisted  in  some  way,  before  he  can  be  found  guilty.'*  Held, 
that  the  instruction  placed  the  defendant's  liability  upon  too  narrow  a 
basis,  and  that  the  jury  should  have  been  instructed  that  if  the  com  was 
taken  by  any  of  the  defendant's  family  under  the  circumstances  charged, 
then  it  was  not  necessary  that  he  should  have  been  present,  or  ordered, 
or  aided  the  taking  in  any  way;  if  he  knew  of  it,  at  the  time,  or  after- 
wards, he  was  liable  for  its  value  in  this  action.    lb. 

TRUSTS  AND  TRUSTEES. 

Duty  of  husband  who  is  trustee  of  wife,  to  pay  over  the  trust  moneys 
to  his  wife.     See  Husband  and  Wife,  1-3.    KitteVs  Est,,  445. 
Resnltiiig  Trust. 

1.  The  act  of  April  22,  1856,  P.  L.  532,  is  a  statute  of  repose,  and  does 
not  need  to  be  specially  pleaded.     Way  v.  Hooton,  8. 
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TRUSTS  AND  TRUSTEES—conttnued. 

2.  As  the  act  of  April  22, 1856,  contains  no  exceptions  in  fovor  of  per- 
sons under  disabilities,  such  persons  are  bound  by  the  act  in  the  same 
manner  as  persons  sui  juris.    lb. 

3.  A  trustee  for  minors  with  the  knowledge  of  their  guardian  used  a 
portion  of  the  trust  funds  in  the  purchase  of  a  farm,  the  title  to  which 
he  took  in  himself.  Subsequently  he  borrowed  money  and  confessed 
judgment  to  secure  the  loan.  The  lender  had  no  notice  of  the  use  of 
the  trust  fund  in  the  purchase  of  the  land.  The  judgment  was  subse- 
quently assigned  to  defendant's  testator.  Ten  years  after  the  purchase 
of  the  farm  the  trustee  made  an  assignment  for  the  benefit  of  creditors, 
and  the  assignee  sold  the  land  at  public  sale  to  defendant,  who  bought 
it  in  his  capacity  as  executor,  for  the  purpose  of  protecting  the  judg- 
ment Two  days  before  the  sale  defendant  was  notified  that  plaintiff 
claimed  a  resulting  trust  in  favor  of  her  wards.  Heldj  that  the  claim 
was  barred  by  the  sixth  section  of  the  act  of  April  22,  1856.  lb. 
Declaration  of  Tmst. 

4.  An  intention  to  create  a  trust  with  respect  to  personal  property  in 
the  settlor's  control,  looking  to  the  future  and  not  to  the  present,  and 
resting  upon  a  naked  declaration  merely,  without  signing,  or  delivery, 
or  promise  to  deliver,  is  not  sufficient  to  vest  any  right  in  a  creditor  for 
whom  the  trust  was  intended.  Such  a  trust  would  be  against  public 
policy.     Girard  Trust  Co,  v.  Mellor,  579. 

5.  Barker  Bros.  &  Co.,  as  agents  and  bankers,  received  deposits  for 
stock  subscriptions.  Delay  occurring  in  the  issuance  of  the  shares, 
Barker  Bros,  wrote  a  declaration  that  certain  enumerated  securities  were 
'*  held  as  collateral  security  against  deposits  of  subscribers  and  under- 
writers." This  declaration  was  not  signed,  and,  with  some  of  the  secu- 
rities, was  placed  in  an  envelope  indorsed  as  containing  the  collaterals. 
This  envelope,  with  the  rest  of  the  securities  enumerated,  was  placed  in 
a  tin  box  which  contained  nothing  else,  and  the  box  was  deposited  for 
safekeeping  in  the  custody  of  a  trust  company  to  the  credit  of  Barker 
Bros.  &  Co.,  until  tliey  made  an  assignment  for  benefit  of  creditors.  The 
assignee  demanded  and  received  possession  of  the  box.  Barker  Bros.  A 
Co.  were  discharged  as  trustees  of  the  securities  and  plaintiff  was  ap- 
pointed trustee  in  their  stead.  Before  the  assignment  the  assignee  and 
one  of  the  subscribers  were  told  that  the  securities  were  set  aside  to  se- 
cure the  subscribers.  Held,  that  a  court  of  equity  would  not  decree  a 
transfer  of  the  securities  by  the  assignee  to  plaintiff  as  trustee.    n>, 

TWICE  IN  JEOPARDY.    See  Criminal  Law,  9.     Com.  v.  Steimling,  400. 

WAGES.    Assignment  of  claim  for.    See  AssiOKMEirr,  1.     Ulrich  v.  Bow- 
er, 414. 

1.  Under  the  act  of  June  13,  1883,  P.  Ii.  117,  the  class  of  employers 
mentioned  in  the  act  of  April  9,  1872,  P.  L.  116,  is  enlarged  by  neces- 
sary implication  to  correspond  with  the  classes  of  employees  named, 
and  the  words  *^  other  business  **  in  the  act  include  all  kinds  of  business 
in  which  any  of  the  classes  of  employees  named  in  the  act  are  engaged. 
Sproul  V.  Murray,  293. 

2.  Claimants  were  tailors  working  in  a  tailor  shop  connected  with  a 
merchant  tailoring  store.    The  shop  and  store  were  carried  on  as  part 
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WAGES— continued, 
of  the  same  basiness  though  in  difCerent  apartments.    The  contents  of 
the  store  were  sold  under  execution.    Held,  that  claimants  were  entitled 
to  a  preference  for  their  wages  out  of  the  fund  realized  by  the  sale.    Ih, 

3.  Under  the  acts  of  April  9,  1872,  P.  L.  47,  and  June  13,  1883,  P.  L. 
116,  notice  of  a  wages  claim  is  sufficient  which  sets  forth  a  levy  upon  all 
the  goods  and  chattels  of  defendant,  his  business  of  hotel  keeping,  the 
character  of  the  labor  and  services,  the  times  when  tliey  were  done  or 
rendered,  the  amount  due,  and  claims  a  lien  upon  the  property  in  exe- 
cution under  the  acts  of  assembly.     Timmes  v.  Metz,  384. 

4.  A  household  servant  who  is  employed  upon  the  understanding  that 
she  is  to  be  paid  what  her  services  are  worth,  is  entitled  to  a  preference 
for  what  her  wages  are  worth  out  of  a  fund  raised  by  a  sheriffs  sale  of 
her  employer's  goods.    lb. 

WAIVER.    Of  proof  of  loss.    See  Insubance,  2.     Carpenter  v.  Alleman- 
nia  Ins,  Co.,  37. 
Of  right  to  rescind  contract.    See  Sale,  10.    Boyd  v.  Shiffer,  100. 
WARRANTY.    See  Sale,  21,  22.    Mahaffey  v.  Fergtison,  156. 

In  sale  of  iron.    See  Sale,11-13.     Stembergh  v.  Chickies  Iron  Co.,  34. 
WATERS.    Trespass  against  borough  for  flooding  land.    See  Bobough, 
1-3.    Frederick  v.  Lansdale  Bor.,  613. 

Injury  to  water  power  by  construction  of  county  bridge.  See  Bbidgss, 
1-6.     Riddle  v.  Delaware  Co.,  643. 
WAY.    Obstruction  of  private  way.    See  Railboads,  1.  Kemp  v.  B,  R. ,  43. 
WHARVES. 

1.  In  an  action  against  a  municipality  to  recover  damages  for  an  inju- 
ry to  a  wharf  caused  by  deposits  from  a  sewer,  it  is  competent  for  the 
plaintiff  to  show  that  the  injury  could  have  been  avoided  by  an  exten- 
sion of  the  sewer  to  the  end  of  the  adjoining  wharf  which  was  the  prop- 
erty of  the  city.    Butchers^  Ice  <fc  Coal  Co.,  Ltd.,  v.  Phila.,  54. 

2.  Plaintiffs  owned  a  wharf  extending  into  the  river  one  hundred  and 
sixty-two  feet.  The  adjoining  wharf  owned  by  defendant,  a  city,  ex- 
tended into  the  river  two  hundred  and  seventy-five  feet  Between  these 
wharves  was  a  dock  sixty  feet  wide  into  which  the  city  opened  a  sower 
at  a  point  on  the  inner  side  of  the  dock  forty-seven  feet  from  plaintiff's 
wharf.  Deposits  fiom  the  sewer  obstructed  the  dock.  It  was  not  de- 
nied that  the  injury  could  have  been  avoided  by  the  extension  of  the 
sewer  to  the  end  of  the  city's  wharf.  The  ordinance  authorizing  the 
sewer  was  passed  after  the  adoption  of  the  constitution  of  1874.  Held, 
that  plaintiff  could  recover.  Malone  v.  City,  2  Penny.  370;  Carr  v.  Nor- 
thern Liberties,  35  Pa.  324;  Fair  v.  City,  88  Pa.  309,  and  Collins  v.  City, 
93  Pa.  272,  distinguished.    lb. 

3.  In  the  above  case  the  liability  of  the  city  was  for  consequential 
damages  under  art.  16,  §  8,  of  the  constitution  of  1874,  and  was  not  af- 
fected by  the  fact  that  the  sewer  was  on  the  city's  land,  and  opened  into 
a  dock  adjoining  the  city's  wharf;  nor  was  it  necessary  to  the  existence 
of  the  liability  that  the  land  on  which  the  sewer  was  constructed  should 
have  been  taken  by  the  city  in  the  exercise  of  the  right  of  eminent  do- 
main,   lb. 

WILL.    Legacy  by  surety  to  principal.  See  Pbikcipal  and  Subety,  1-3, 
Baily'8  Est.,  634. 
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WILL — continued. 
Probate. 

1.  On  an  issue  to  determine  the  domioile  of  a  testator,  the  executor 
of  the  will  was  made  plaintiff,  and  testator's  only  child  defendant. 
Plaintiff  in  his  declaiation  averred  that  testator  at  his  decease  was  a 
resident  of  Pennsylvania.  This  was  traversed  by  the  plea.  It  appeared 
from  uncontradicted  evidence  that  testator's  domicile  of  origin  was 
West  Chester,  Pa. ;  that  his  domicile  of  choice  was  Brooklyn,  N.  T.;  that 
having  purchased  a  farm  near  West  Chester,  he  returned  from  Brooldyn 
to  West  Chester,  where  he  died.  Held,  that,  under  the  pleadings,  the 
burden  of  proof  was  on  plaintiff  to  establish  a  change  of  domicile.  Price 
v.  Price,  617. 

2.  In  the  above  case  it  was  not  error  to  charge  that  if  the  jury  con- 
clude that  testator  abandoned  his  residence  in  Brooklyn  with  the  inten- 
tion of  residing  on  his  farm,  or  in  Philadelphia,  but  died  before 
consummating  that  intention,  Brooklyn  continued  to  be  his  legal  place 
of  residence.    lb. 

ReTOcation  of  legacy. 

8.  Where  part  of  a  residuary  legacy  is  revoked  without  a  sub- 
stitutionary gift,  the  amount  passes  to  the  next  of  Jdn,  and  not  to  the 
other  residuary  legatees.     WaMs  Eat,  194. 

4.  Testator  in  his  will  left  the  residue  to  his  sisters  and  his  brother 
Edward.  By  a  codicil  he  directed :  **  I  revoke  my  bequest  to  my  brother 
Edward  as  he  is  not  living.*'  Held,  that  the  amount  of  the  legacy  re- 
voked should  be  distributed  to  testator's  next  of  kin  and  not  to  the  other 
residuary  legatees.    lb. 

Power  of  Sale. 

5.  Testatrix  gave  her  whole  estate  to  three  of  her  daughters,  naming 
them,  for  life,  and  upon  the  death  of  each  of  them  to  the  survivor  or 
survivors.  Upon  the  death  of  the  last  survivor,  if  any  surplus  was  left 
it  was  to  be  divided  equally  among  her  other  children.  She  further 
directed  as  follows:  **  I  also  direct  my  executor  by  and  with  the  advice, 
consent  and  approval  of  my  said  named  daughters  and  legatees,  if  he 
shall  see  fit  at  any  time  after  my  decease,  to  sell,  either  by  public  or 
private  sale,  any  and  all  the  real  estate  I  may  die  seized  of,  and  to  convey 
and  make  title  by  d^ed  to  the  purchaser  or  purchasers  of  the  same,  and 
pay  over  the  proceeds  to  my  said  daughters  and  legatees  above  named 
for  their  use."  Held,  that  a  deed  by  the  executor  and  the  two  surviv- 
ing daughters  named  in  the  will  would  pass  a  good  title  to  the  real  es- 
tate.   Hackett  v.  Milnor,  1. 

Valid  and  Contingent  Interests. 

6.  The  word  **  issue  "  in  a  will  prima  facie  means  **  heirs  of  the  body," 
and,  in  the  absence  of  explanatory  words  showing  that  it  was  used  in 
a  restricted  sense,  is  to  be  constructed  as  a  word  of  limitation.  But  if 
there  be  on  the  face  of  the  will  sufficient  to  show  that  the  word  was  in- 
tended to  have  a  less  extended  meaning,  and  to  be  applied  only  to  chil- 
dren or  to  descendants  of  a  particular  class,  or  at  a  particular  time,  it  is 
to  be  construed  as  a  word  of  purchase,  and  not  of  limitation,  in  order 
to  effectuate  the  intention  of  the  testator.     O^Rourke  v.  Sherwin,  285. 

7.  Testator  gave  to  his  tluree  children,  naming  them,  all  his  real  estate, 
"  to  hold  the  same  as  tenants  in  common  for  and  during  their  natural 
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WILL — continued, 
lives  and  the  life  of  the  survivor  of  them,  with  remainder  in  fee  to  the 
issue  of  them,  said  issue  to  take  per  stirpes  and  not  per  capita,  so  that 
in  the  case  of  the  death  of  either  of  said  three  leaving  issue,  the  said  is- 
sue would  and  shall  take  what  their  parent  would  have  been  entitled  to, 
subject  to  the  life  estate  of  the  survivor  or  survivors  of  said  original 
their  devisees."  Testator  also  provided  for  the  support  of  his  daughter, 
one  of  the  three  devisees,  out  of  the  land,  and  authorized  the  sale,  if  nec- 
essary, of  one  acre  per  year  for  that  purpose.  Heldy  that  the  word  **  is- 
sue "  meant  ^*  children,"  and  that  the  devisees  took  life  estates  only.    lb. 

8.  Testator  authorized  his  three  children,  to  whom  he  had  devised  his 
real  estate,  "in  case  they  all  so  desire,  to  sell  and  convey  and  give  suffi- 
cient deeds  for  the  whole  or  part  of  said  real  estate  above  described, 
from  time  to  time."  In  the  following  clause  he  appointed  his  three 
children  executors  of  his  will.  By  the  wills  of  two  of  the  children,  the 
surviving  brother  was  given  their  interests.  Held  that  the  surviving 
brothers  could  as  surviving  executor  make  a  good  title  to  the  land.    lb, 

9.  Not  decided  whether  in  such  a  case  the  surviving  brother  could 
make  a  good  title  by  virtue  of  the  conveyances  made  to  him  under  the 
power  of  sale  given  by  the  will  to  the  devisees.    lb. 

10.  The  words  "  die  without  issue,"  as  the  contingency  upon  which  a 
new  devisee  is  to  take  after  a  previous  devise  in  fee,  means  die  in  the 
lifetime  of  the  testator,  and,  if  the  devisee  survives,  the  estate  he  takes 
is  absolute.     Coles  v.  Ayers,  197. 

11.  In  a  devise  to  children,  and,  if  they  should  die  without  heirs,  over 
to  nephews  and  nieces,  "  heirs  "  means  issue,  for  the  devise  over  would 
have  been  included  in  the  original  devise  if  the  word  *^ heirs"  had  been 
meant  in  its  proper  sense.    lb, 

12.  A  fee  presumed  by  act  of  18S8,  as  well  as  a  fee  expressly  given  by 
will,  can  only  be  defeated  by  a  subsequent  provision  which  shows  clearly 
that  the  testator  intended  not  to  give  a  fee,  though  he  used  language 
which,  standing  alone,  would  have  been  effective  for  that  purpose.    16. 

13.  Testator  devised  and  bequeathed  all  the  rest,  residue  and  remain- 
der of  his  property  to  his  **  children  to  be  held  in  common  by  them,  or 
to  bo  equally  divided  between  them."  By  a  subsequent  clause  he  di- 
rected as  follows:  "  If  both  my  children  should  die  intestate  and  without 
lawful  heirs  I  direct  that  all  my  estate  given  by  this  will  to  my  children 
and  intended  for  them  if  they  should  live  shall  at  the  death  of  the  last 
child  be  divided  into  equal  parts,  one  part  or  moiety  of  which  I  give,  de- 
vise and  bequeath  in  fee  simple  to  my  nephews  and  nieces,"  etc.  Tes- 
tator had  two  children  living  at  the  date  of  the  will  and  at  his  own 
decease.  Held,  that  the  language  of  the  latter  clause  would  be  sufficient 
to  sustain  an  executory  devise,  if  such  was  the  testator^s  intent;  but 
such  intent  cannot  be  presumed,  and,  as  it  does  not  appear  from  the 
words,  the  children  took  a  fee  simple  under  the  vdll.    lb. 

WITNESS.    See  Evidkncb. 
WORDS  AND  PHRASES. 

**  Die  without  issue  "  in  will.     Coles  v.  Ayres,  197. 
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